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PREFACE. 


The  publication  of  the  Pennsylvania  Law  Journal  com- 
menced in  the  year  1842^  and  was  continued  until  the 
end  of  the  year  1848.  It  contained  reports  of  a  variety 
of  most  interesting  and  important  decisions  under  the 
Bankrupt  Law  of  1841,  and  of  cases  in  the  Supreme 
Court  of  Pennsylvania,  and  in  the  County  Courts  through- 
out the  State,  including  the  Courts  of  the  City  and 
County  of  Philadelphia.  Among  the  various  decisions 
reported  will  be  found  many  delivered  by  the  President 
Judges  of  County  Courts,  who  were  subsequently  elevar 
ted  to  the  supreme  bench.  Very  many  of  the  adjudica- 
tions contained  in  these  volumes  have  been  and  still  are 
recognised  as  settling  in  our  State  important  points  of 
practice  and  principles  of  law. 

Owing  to  the  great  scarcity  of  these  volumes,  and  their 
high  price,  they  have  become  inaccessible  to  a  great  por- 
tion of  the  legal  profession.  With  a  view  of  supplying 
this  much  increasing  want,  the  present  publication  is 
issued,  entitled  the  "Pennsylvania  Law  Journal  Reports," 
in  which  are  incorporated  all  the  cases  of  any  value,  not 
contained  in  other  reports.     The  editor  will  add  in  sub- 
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sequent  volumes  cases  selected  from  the  American  Law 
Journal  for  the  years  1849  to  1852  inclusive. 

The  Pennsylvania  Law  Journals  themselves  contained 
reprints  of  Acts  of  Assembly,  essays  on  various  legal  and 
other  subjects,  biographical  sketches,  and  reports  of  cases 
in  the  Supreme  Court,  which  subsequently  appeared  in 
the  regular  series  of  State  Reports ;  all  these  have  been 
omitted  in  the  present  volumes. 

Many  of  the  cases  were  published  originally  without 
syllabi.  This  omission  has  been  supplied  by  the  editor 
to  the  best  of  his  ability.  Great  pains  have  been  taken 
to  verify  references  to  authorities  cited,  and  in  the  pre- 
sent volume  several  hundred  errors  and  inaccuracies 
found  in  the  original  publication,  have  been  corrected. 
Notes  have  also  been  added  to  many  of  the  decisions, 
referring  to  more  recent  adjudications  on  similar  subjects. 
The  index  is  entirely  new,  and  every  endeavor  has  been 
made  to  render  it  full  and  complete.  The  editor  is  con- 
scious that  notwithstanding  his  endeavors  to  avoid  mis- 
takes, many  imperfections  may  be  found  in  this  and  the 
succeeding  volumes. 

As  the  labor  bestowed  in  the  preparation  of  these 
reports  has  been  performed  amidst  the  cares  and  anxie- 
ties of  professional  life,  he  must  crave  the  indulgence  of 
his  brethren  of  the  Bar. 


Philadelphia,  DecemJber  18,  1871. 
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REPORTS  OF  CASES 


DBCIDKD   BT 


THE  FEDERAL  AND  STATE  COURTS  IN 

PENNSYLVANIA. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

PiCARD  V.  PrESCOTT. 

1.  A  defendant  who  enters  special  bail  under  the  4th  section  of  the  Act  of 
16th  Jane,  1836,  immediately  upon  the  rendition  of  judgment  against  him, 
and  before  execution  is  issued  thereon,  has,  strictly,  a  legal  right  to  a  stay 
of  execution  during  thirty  days. 

2.  But  if  the  defendant  delays  to  enter  special  bail  until  after  an  execution 
has  been  issued,  the  lien  of  the  writ  of  execution  upon  defendant's  goods 
cannot  be  devested  by  the  mere  act  of  entering  special  bail  afterwards. 

3.  If  application  be  made  to  the  Court  to  set  aside  the  process  so  issued,  some 
ground  must  be  laid,  or  terms  offered  to  justify  them  in  granting  the 
motion. 

4.  The  Court  will  not  set  aside  such  execution,  where,  though  special  bail 
was  entered,  there  was  no  surety  for  stay  within  thirty  days  from  the  rendi- 
tion of  judgment. 

Jones,  J. — This  is  a  motion  to  set  aside  a  writ  of  fi,  fa.  upon 
the  payment  of  the  costs  of  the  writ,  the  defendant  haying  entered 
security  in  the  nature  of  special  bail  for  stay  of  execution 
during  thirty  days,  according  to  the  4th  section  of  the  Act  of 
16th  June,  1836,  relating  to  executions. 

The  judgment,  it  appears,  was  rendered  aad  the  damages 
assessed  on  the  26th  of  March,  1842.  The  writ  of  fi,  fa.  was 
issued  on  the  31st  of  March,  which  was  five  days  after  the  judg- 
ment. Special  bail  was  entered  on  the  2d  of  April,  which  was 
seven  days  after  the  day  of  the  rendition  of  this  judgment,  and  this 
motion  was  made  on  the  17th  of  May,  which  was  more  than 

twenty  days  after  the  expiration  of  the  period  for  which  the 
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defendant  would  have  been  entitled  to  stay  of  execution  had  the 
bail  been  entered  before  any  execution  had  been  issued. 

The  defendant  did  not  give  security  for  the  money  during  the 
thirty  days  under  the  same  section  of  the  act,  but  within  two 
weeks  of  the  judgment,  yiz. :  on  the  7th  of  April,  he  made  an 
assignment  of  all  his  property  for  the  benefit  of  creditors.  The 
persons,  therefore,  who  are  chiefly  concerned  in  this  motion,  axe 
the  creditors  interested  under  this  assignment,  and  the  plaintiff 
in  this  execution. 

In  addition  to  these  facts,  the  plaintiff  relies  upon  another, 
viz. :  that  the  costs  of  the  execution  have  not  been  paid,  although 
the  defendant  says  he  tendered  or  offered  to  pay  them  within 
thirty  days,  but  the  prothonotary  declined  to  receive  them. 

A  defendant,  who  enters  bail  under  this  section,  immediately 
upon  the  rendition  of  the  judgment  against  him  and  before  any 
execution  is  issued  thereon,  has  a  strictly  legal  right  to  a  stay  of 
^on  execution  during  '^'thirty  days,  and  he  may  therefore,  during 
that  period,  if  he  sees  fit,  confess  a  judgment  in  favor  of 
another  creditor  without  stay  of  execution,  or  he  may,  as  was  done 
in  this  case,  make  an  assignment  of  all  his  property  for  the  bene- 
fit of  other  creditors,  and  thus  effectually  prevent  the  plaintiff 
in  the  judgment  from  executing  it,  except  upon  his  person. 

But  if  the  defendant  delays  to  enter  special  bail  until  after  an 
execution  has  been  issued,  the  case  is  materially  changed.  The 
plaintiff  is  not  obliged  to  delay  issuing  process  of  execution  a 
moment  after  the  judgment  has  become  absolute,  unless  the 
defendant  has  given  him  the  security  which  the  law  requires.  If 
therefore  the  plaintiff  issues  such  process  immediately,  it  is  per- 
fectly regular,  and  upon  its  being  lodged  in  the  hands  of  the 
she/iff,  he  acquires  a  lien  upon  the  defendant's  goods,  which 
cannot  be  devested  by  the  mere  act  of  entering  special  bail  after- 
wards, nor  in  any  other  way,  except  by  some  act  or  default  of 
the  plaintiff,  or  by  the  act  of  the  Court  in  setting  aside  the  pro- 
cess so  issued.  But  if  application  be  made  to  the  Court  to  set 
aside  the  process,  some  ground  must  be  laid,  or  some  terms  offered, 
which  shall  justify  the  Court  in  setting  aside  process  regularly 
and  properly  issued  in  due  course  and  with  full  authority  of  law, 
under  which  the  plaintiff  has  acquired  an  important  right. 
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It  \f2iA  npon  this  view  of  the  matter,  the  87th  rale  of  this  Court 
was  adopted.  We  do  not  refuse  to  allow  a  defendant  to  enter 
special  bail  merely  because  he  has  neglected  to  offer  it  until  an 
execution  has  been  sued  out  against  him ;  because  the  equity  of 
the  act  extends  to  such  a  case,  although  the  letter  of  it  does  not. 
Nor  do  we  set  aside  an  execution  as  matter  of  course  and  without 
terms,  and  at  any  time  within  the  thirty  days,  because  not  only 
the  defendant  has  lost  his  legal  right  by  his  delay,  but  the  plain- 
tiff has  acquired  a  lien  upon  the  defendant's  goods.  Besides,  it 
would  be  inconvenient  in  practice  to  interpose  at  any  time  and 
in  every  stage  of  the  proceedings,  and  set  them  aside  on  the 
defendant's  motion,  and  he  has  no  right  to  ask  the  Court,  or  the 
opposite  party,  to  submit  to  inconvenience  which  he  could  have 
prevented  by  entering  security  without  delay. 

Accordingly,  this  Court  has  declared  by  the  rale  before  men- 
tioned, that  if  the  defendant  intends  to  enter  special  bail  for  the 
stay  of  execution  during  thirty  days,  he  shall  enter  it  within 
seven  days  from  the  rendition  of  the  judgment,  and  if  an  execu- 
tion has  been  issued,  the  defendant  shall  pay  the  costs  of  the 
writ  and  of  the  proceedings  under  it: — ^Yet  if  the  defendant  has 
allowed  seven  days  to  elapse  from  the  rendition  of  the  judgment, 
he  may  still  enter  absolute  security  for  the  sum  recovered,  at  any 
time  within  thirty  days  from  the  rendition  of  the  judgment,  and 
thereby  obtain  a  stay  of  execution  during  the  period  allowed  by 
law  in  such  a  case. 

The  Court  has  also  made  a  still  further  restriction  in  case  of 
te9tatum  writs  of  execution;  for  in  such  cases,  if  the  defendant 
allows  seven  days  to  elapse  from  the  rendition  of  the  judgment, 
without  giving  either  special  bail  or  security  for  the  money,  the 
Court  will  not  set  aside  the  execution  upon  any  terms; — ^nor  will 
they  set  aside  an  execution  if  the  defendant  delays  to  offer 
security  until  after  the  ^sheriff  has  made  the  money  upon 
the  writ.  These  regulations  proceed,  as  has  been  said  ^ 
already,  upon  the  idea,  that  defendants  have  not  a  strietly  legal 
right  to  stop  an  execution,  unless  they  enter  security  before 
it  has  been  issued,  according  to  the  section  of  the  act  under 
consideration. 

It  does  not  appear  in  this  case,  whether  the  sheriff  made  a 
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levy  upon  the  execution  before  the  security  was  entered^  or  after- 
wards and  before  the  return  day  of  the  writ ;  nor  can  we  say 
from  the  facts  before  us,  how  the  decision  of  this  question  will 
affect  the  interest  of  the  plaintiff,  or  of  the  creditors  provided  for 
by  the  assignment.  But  as  to  the  question  which  we  are  called 
upon  to  decide,  the  opinion  of  the  Court  is  adverse  to  the  motion 
of  the  defendant. 

The  execution  was  regularly  issued,  and  for  aught  that  appears, 
may  still  be  enforced  against  the  defendant.  The  security  was 
not  entered  within  seven  days  of  the  rendition  of  the  judgment. 
In  the  case  of  a  judgment  rendered  on  a  Saturday,  as  most  of 
our  judgments  are,  special  bail  for  a  stay  of  execution  under  this 
rule  of  Court,  must  at  the  latest,  be  entered  on  Friday  of  the 
week  following,  which  gives  the  defendant  a  week  inclusive  of  the 
day  of  the  rendition  of  the  judgment,  for  giving  such  security.^ 
But  ip.  addition  to  this  reason,  there  is  another,  which  is  fatal  to 
the  application.  The  thirty  days  during  which  the  defendant 
was  entitled  to  a  stay  of  execution,  have  elapsed,  and  the  setting 
of  it  aside  therefore,  can  do  the  defendant  no  good :  it  will  not 
give  him  a  stay  of  execution  for  any  time  to  come,  which  is  the 
object  of  the  section.  If  the  defendant  had  not  made  an  assign- 
ment of  his  property  for  the  benefit  of  other  creditors,  and  if  he 
were  now  to  offer  security  for  the  money  for  stay  of  execution 
during  the  period  allowed  upon  the  sum  recovered,  we  could  not 
receive  it.  It  would  be  idle  therefore,  to  set  the  execution  aside, 
under  the  idea  of  giving  the  defendant  a  benefit :  for  he  would 
not  only  be  obliged  to  pay  the  costs  of  the  execution,  but  would 
be  liable  to  other  process  of  execution  which  might  be  forthwith 
issued  against  him  and  executed  immediately.  If  therefore,  we 
could  not  set  aside  this  execution  upon  security  given,  so  as  to 
benefit  the  defendant,  whose  relief  alone  is  contemplated  by  this 

1  By  Rule  24  of  the  District  Court  for  the  City  and  County  of  Philadelphia, 
it  is  provided  as  follows  : — 

<'  Wherevier  execution  is  issued  more  than  seven  days  fl*om  the  rendition  of 
judgment,  and  the  defendant  is  entitled  to  a  stay  of  execution  upon  the  entry 
of  security  under  the  act  relating  to  executions,  passed  the  16th  day  of  June, 
1836,  the  execution  shall  he  set  aside  upon  the  entry  of  such  security,  and  the 
payment  by  the  defendant  of  the  costs  of  the  execution  :  Provided,  The  money 
has  not  been  made  on  such  execution." — Court  Rules,  Edition  1870. 
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section  of  the  act,  we  cannot  do  so,  without  security,  for  the 
benefit  of  other  persons  whom  this  provision  of  the  law  was  not 
designed  to  benefit.  Besides,  as  the  motion  is  an  appeal  to  the 
equitable  consideration  of  the  Court,  in  a  case  where  the  defend- 
ant has  lost  his  legal  right  by  delay,  we  do  not  think  it  would 
be  either  just  or  equitable,  to  allow  the  defendant  to  defeat  the 
plaintiff  of  a  legal  advantage,  by  entering  security  in  the  nature 
of  special  bail,  not  for  the  purpose  of  having  the  opportunity  to 
procure  security  for  a  stay  of  execution  during  the  usual  period, 
but  with  the  design  to  transfer  to  other  creditors  an  advantage 
which  the  plaintiff  has  obtained  by  his  diligence. 

Rule  discharged. 


*  In  the  District  Court  of  the  United  States^  Western  District  |-^q 

of  Pennsylvania^  at  Pittsburgh, 

United  States  v.  Dobbins. 

March,  1842.. 

Bankruptcy :  petitioner  privileged  flrom  arrest  on  civil  process  pending  the 
proceedings  on  his  petition  to  be  declared  a  bankrupt. 

This  was  a  habeas  corpus  commanding  the  defendant,  a  con- 
stable, to  bring  before  the  court  the  body  of  Jonathan  Ramaley. 
By  the  return  on  the  writ  it  appeared  that  the  relator,  Jona- 
than Ramaley,  was  arrested  on  an  execution  issued  by  an  alder- 
man of  the  city  of  Pittsburgh ;  that,  previously  to  his  arrest,  the 
relator  had  filed  his  petition  in  due  form  to  this  court  to  be 
declared  a  bankrupt ;  that  the  schedule  annexed  to  said  petition 
contained  the  name  and  amount  of  the  debt,  &c.,  of  the  arrest- 
ing creditor ;  that  the  said  *court  had  made  an  order,  ap- 
pointing the  12th  day  of  March  for  the  hearing  of  the  rela-  L 
tor  and  his  creditors,  and  that  notice  of  this  order  was  published 
according  to  law. 

T.  Mellon  for  the  relator. 
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Irwin,  J.,  decided,  that  the  relator  was  within  the  jurisdiction 
of  the  court,  by  the  proceedings  in  bankruptcy,  and  being  bound 
at  all  times  to  abide  its  orders  and  decrees  in  the  matter  of  his 
petition,  he  was  entitled  to  its  protection,  by  being  privileged 
from  arrest  in  the  present  case,  pending  the  proceedings  in  his 
application  for  relief  under  the  bankrupt  law.  It  was  therefore 
ordered  that  the  relator  be  discharged  from  arrest,  and  that  the 
arresting  creditor  pay  the  cost  of  the  proceedings  on  the  writ  of 
habeas  eorpua. 


In  the  District  Court  for  the  Eastern  District  of  Penneylvama. 

In  Bankruptcy. 

In  the  case  of  Jacob  F.  Hahnlen. 

The  Ooart  wiU  not  order  a  sale  of  Real  Estate  of  the  Banknipt,  irhere  it  ifl 
charged  with  incumbrances  to  its  full  probable  Talue,  and  where  a  suit 
under  a  lien  prior  to  decree  of  bankruptcy  is  in  progress,  under  which  a 
sale  will  probably  be  had  within  a  reasonable  time. 

J,  A.  Phillips,  for  the  assignee,  presented  a  petition  in  writ- 
ing, setting  forth  that  Jacob  F.  Hahnlen  had  been  decreed  a 
bankrupt,  and  that,  among  other  properties  which  came  to  peti- 
tioner as  assignee,  there  were  certain  pieces  of  real  estate,  sub- 
ject to  incumbrances  which  were  daily  decreasing  in  amount, 
thus  diminishing  the  fund  of  the  creditor,  and  praying  for  a  sale 
of  said  real  estate. 

B,  M,  Phillips  and  0.  ChuilloUj  who  represented  mortgagees  of 
the  real  estate,  opposed  the  application,  because  the  first  mort- 
gage upon  the  premises  had  been  sued,  and  sale  would  be  had 
where  no  question  as  to  priority  of  lien,  or  right  of  distribution 
would  arise;  that  though  the  act  of  Congress  carefully  pre- 
seryed  the  position  of  existing  liens,  yet  a  sale  by  the  assignee 
who  claimed  to  make  a  judicial  sale  and  clear  of  all  incum- 
brances, could  raise  a  question  of  distribution  wholly  unneces- 
sary, and  the  tendency  of  which  would  be  to  charge  the 
bankrupt's  personal  property  with  the  expenses  of  the  sale 
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of  the  real  estate^  from  which  nothing  would  be  realized  to  the 
assignee. 

Randall,  J.,  refused  the  application  for  the  present,  with 
liberty  for  the  assignee  to  renew  it,  if  a  sale  was  not  effected, 
under  the  suit  pending  in  the  State  Court,  in  a  reasonable 
time. 


*J»  the  District  Court  far  the  City  and  County  of 

Philadelphia,  ^ 

Coram. — Judges  Pbttit,  Stroud  and  Jonbs. 

Shulzb  v.  Flsischer.  Jacobs  v.  Samb. 

June  13,  1842. 

The  State  Goarts  will  not  discharge  from  custody  of  the  sheriiF,  a  defendant 
arrested  under  a  capiat  ad  tatUfadendum^  who  had  been  decreed  a  bankrupt, 
but  who  has  not  receired  his  final  discharge. 

Thb  defendant  had  been  arrested  under  two  ca,  8a.*8  and  while 
in  custody  of  the  sheriff,  applied  to  this  Court,  out  of  which  the 
executions  were  issued,  to  discharge  him  from  custody,  inasmuch 
as  he  had  received  a  decree  of  bankruptcy  since  the  judgments 
were  obtained,  and  an  examination  was  now  going  on  before  the 
commissioner  of  bankruptcy,  relative  to  the  bankrupt's  estate 
and  affairs ;  that  the  commissioner  was  to  hold  a  meeting  within 
three  days,  at  which  the  bankrupt's  attendance  was  necessary. 

Pbr  Curiam. — The  defendant  is  not  entitled  to  his  discharge 
from  custody ;  the  decree  of  bankruptcy  is  advantageous  only  to 
the  creditors,  the  discharge  producing  the  benefit  to  the  bank- 
rupt, and  it  does  not  follow  that  the  bankrupt  will  ever  obtain  a 
final  discharge,  until  which  time  he  is  not  entitled  to  claim  pro- 
tection. 

Counsel  for  plaintiffs,  W.  L.  Hirst  and  A.  D.  Tarr. 
For  defendant,  Henry  M.  PhilKps. 
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i^yj-^  *In  the  District  Court  for  the  Oity  and  County  of  Phila- 
delphia. 

QuiNTON  V.  Railroad  Company. 

Corporations  are  liable  to  execution  in  the  nature  of  foreign  attachment, 
under  the  22d,  32d  k  35th  sections  of  Act  of  June  16th,  1836,  relating  to 
executions. 

Jones,  J. — ^This  is  a  motion  to  qnash  an  attachment  issued  in 
pursuance  of  the  22(1,  82d  and  35th  sections  of  the  Act  16th 
J[une,  1836,  relating  to  executions  upon  the  ground  that  corpo- 
rations are  not  liable  to  such  process. 

The  22d  section  of  this  act  provides  that  the  stock  owned  by 
any  defendant,  &c.,  also  deposits  of  money,  &c.,  belonging  to  him, 
shall  be  liable  to  execution,  like  other  goods  and  chattels,  &c. 
The  32d  and  85th  sections  direct  the  mode  of  proceeding  to  levy 
an  execution  upon  stock,  debts  and  deposits  of  money  belonging 
or  due  to  a  defendant.  They  authorize  in  effect  process  of  at- 
tachment, direct  the  manner  of  its  service,  and  declare  its  effect. 
The  case  therefore  appears  to  be  within  the  letter  of  these  sec- 
tions, and  if  they  stood  by  themselves,  I  suppose  it  would  not  be 
denied  that  the  case  is  also  within  their  spirit  and  effect.  But 
it  is  contended  that  the  72d  and  the  three  following  sections  are 
inconsistent  with  this  conclusion ;  and  that  they  do,  in  effect,  if 
not  in  terms,  deny  this  process  against  corporations. 

The  72d  section  declares  that  '^  all  executions  which  shall  be 
issued  against  any  corporation  (except  a  public  corporate  body, 
&c.),  shall  command  the  sheriff  to  levy  the  sum  recovered,  &c., 
of  the  goods  and  chattels,  lands  and  tenements  of  such  corpora- 
tion," &c.  Upon  the  language  of  this  section  it  is  contended 
that  no  other  form  of  execution  than  that  prescribed  therein  is 
allowable  against  a  corporation,  and  consequently  that  the  pro- 
cess of  attachment  issued  in  this  case  is  unauthorized  and  void. 
But  this  section  evidently  refers  to  writs  of  fieri  facias.  Its 
meaning  is  ^^all  executions"  to  levy  the  sum  recovered,  that  is 
to  say,  all  writs  of  "j/Em /arfo*  "  which  shall  be  issued  from  any 
court  against  any  corporation,  &c.,  shall  command  the  sheriff  to 
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levy  the  sum  recovered  of  the  goods,  &c.,  and  *the  legisla- 
tnre  then  proceed  to  prescribe  the  manner  in  which  such  ^ 
writs  shall  be  executed.  The  chief  object  of  this  section  is  not  to 
anthorize  the  issuing  of  such  writs  against  a  corporation — ^the  law 
had  already  provided  them — ^but  to  prescribe  a  course  of  proceed- 
ing in  the  execution  of  such  writs,  in  some  respects  different  from 
that  which  the  law  directs  in  respect  to  other  defendants.  In 
the  first  place  it  is  required  by  this  section  that  the  officer  shall 
make  a  demand  of  the  amount  of  the  execution  at  the  banking 
house  or  other  principal  office  of  the  corporation  during  the  usual 
office  hours,  before  he  shall  levy  a  writ  upon  any  of  the  effects 
of  the  corporation.  The  third  article  or  paragraph  of  this  sec- 
tion applies  exclusively  to  banking  corporations.  It  authorizes 
the  officer,  if  the  execution  be  not  paid  on  demand,  and  if  he 
cannot  find  other  sufficient  personal  property,  to  take  so  much 
of  any  current  coin  which  he  may  find  as  shall  be  sufficient  to 
satisfy  the  debt.  These  are  peculiarities  introduced  by  the  act, 
and  are  either  inapplicable  to  the  cases  of  other  defendants,  or 
not  necessary  to  be  observed.  Indeed  the  sheriff  cannot,  by  the 
common  law,  seize  upon  execution  any  thing  that  cannot  be  sold, 
(Hard.  53,  Barnes  214),  and  current  coin,  being  the  medium  of 
all  sales,  is  not  itself  properly  the  subject  of  sale,  and  conse- 
quently is  not  liable  to  be  seized  upon  a  writ  o{  fieri  facias. 

Besides,  it  may  be  observed  that  the  strictly  literal  construc- 
tion contended  for  would  deny  to  plaintiffs  the  process  of  levari 
facias  upon  judgments  obtained  on  mortgages  and  mechanics' 
liens. 

There  are  other  cases  also  where  the  recovery  iB  not  of  a  sum 
of  money  but  something  specific,  and  in  such  cases  it  eannot, 
"with  any  propriety,  be  contended  that  the  party  may  not  have, 
notwithstanding  this  section,  that  form  of  execution  which  the 
law  has  appropriated  to  the  judgment.  Even  a  writ  of  venditioni 
exponas  after  a  fi.  fa,  would,  according  to  the  argument  now 
under  consideration,  be  irregular  and  void,  because  the  act  ex- 
pressly declares  that  all  executions  against  corporations  shall 
command  the  officer  to  levy  the  sum  recovered  of  the  goods  and 
chattels,  lands  and  tenements  of  such  corporation.  But  this  is 
inconsistent  with  the  fourth  paragraph  of  the  section  under  con- 
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sideration,  wUch  expressly  direots  that  die  proceedings  for  the 
sale  of  the  real  estate  of  a  defendant  corporation  shall  be  the 
aame  as  are  provided  in  other  cases  for  the  sale  of  land  apon 
esectttion. 

The  argument  under  consideration  assumes  that  process  of 
attachment  is  an  execution,  and  therefore  is  prohibited  by  the 
72d  section.  It  is  not  however  an  execution  in  the  technical 
sense,  although  it  is  given  for  the  jyurpose  of  compelling  satis- 
faction of  a  judgment.  It  is  process  which,  if  it  be  not  abortive, 
must  be  followed  by  an  execution,  and  may  therefore  be  consi- 
dered as  parcel  of  the  execution,  so  far  at  least  as  to  prevent 
other  process  from  being  executed  at  the  same  time;  but  its  ap- 
propriate effect  ii  to  bind  ot  stay  in  die  hands  of  a  debtor  of  the 
defendant,  a  sum  of  money  which  may  be  due  to  the  latter,  until 
such  debtor  can  have  a  day  in  court  to  dispute  the  '^claim  al- 
leged against  him,  if  he  have  cause  to  do  so.  If  the  debtor, 
who  is  made  a  garnishee,  admit  the  alleged  debt,  or  if  it  be  proved 
against  him,  the  law  provides  that  the  plaintiff  may  have  an  exe- 
cution against  the  original  defendant  to  be  levied  of  the  effects  in 
the  hands  of  the  garnishee.  At  the  same  time  he  may  have  an 
execution  against  the  garnishee,  to  be  executed  if  he  shall  neglect 
or  refuse,  upon  the  lawful  demand  of  the  proper  officers  to  pay 
the  debt  attached  if  the  same  be  due  and  payable.  (Act  16 
June,  1886,  §87-IL,  and  Act  18  June,  1886,  §§  59,  60.)  This 
execution  against  the  garnishee  is  subsidiary  process  to  the  exe- 
cution issued  against  the  defendant  in  the  original  judgment.  It 
cannot  be  executed  if  the  garnishee  pays  to  the  officer  making 
demand  upon  the  execution  issued  against  the  original  defendant, 
the  sum  admitted  or  foimd  to  be  due  and  payable  from  him  to 
the  original  defendant ;  and  when  it  is  so  paid,  it  is  levied  upon 
the  execution  issued  on  the  original  judgment  and  not  upon  the 
process  of  attachment,  by  force  of  which  the  debt,  during  the 
interval  occupied  by  the  proceeding,  has  been  attached  or  bound 
in  the  hands  of  the  debtor. 

This  proceeding  is  very  similar  to  that  which  was  provided  by 
an  act  passed  the  14th  of  April,  1828,  entitled  an  act  to  facilitate 
the  recovery  of  debts  due  by  incorporated  companies.  (Pamph. 
Ja.  489,  440.)    That  act  gives  process  for  the  discovery  of  the 
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effects  of  a  corporation,  and  this  portion  of  it,  has  been  supplied 
and  extended  to  all  defendants  in  judgments  for  the  recoyerj  of 
money,  by  the  ninth  and  following  sections  of  the  Act  of  the  16th 
June,  1836.  The  Act  of  the  14th  April,  1828,  also  gives  the 
court  in  which  the  judgment  has  been  obtained,  power  to  make 
an  order  for  the  benefit  of  the  plaintiff  in  the  judgment  in  the 
nature  of  an  order  of  sequestration,  which  being  served,  ftc, 
on  the  person  in  whose  possession  the  effects  of  the  corpora- 
tion are  alleged  to  be,  shall  have  the  same  force  and  effect  as 
if  he  had  been  summoned  as  garnishee  in  a  foreign  attach- 
ment, and  the  like  proceedings  may  be  had  against  him 
afterwards  as  may  be  had  against  garnishees  after  judg- 
moit  rendered  against  the  defendant  in  a  foreign  attach- 
ment. These  provisions  are  supplied  by  the  22d,  82d,  and  six 
following  sections  of  the  Act  of  the  16th  of  June,  1886.  The 
only  difference  necessary  to  be  noticed  at  present,  is  that  the  Act 
of  1886  gives  to  the  plaintiff  in  the  judgment,  process  of  attach- 
ment instead  of  an  order  in  the  nature  of  a  sequestration,  although 
the  Act  of  1836,  by  other  provisions,  authorizes  the  courts,  under 
certain  circumstances,  to  award  a  writ  of  sequestration  when  the 
object  is  to  provide  a  remedy  for  the  common  benefit  of  all  the 
creditors. 

Another  objection  urged  against  the  use  of  this  process  against 
corporations  is  founded  on  the  73d,  74th  and  75th  sections  of  the 
act.  It  is  contended  that  in  all  cases  when  a  corporation  has 
not  sufficient  goods  or  chattels,  lands  or  tenements,  liable  to 
seizure  under  the  72d  section,  the  law  intends  to  compel  the 
plaintiff  to  proceed  by  way  of  sequestration  against  the  entire 
residue  of  the  effects  of  the  corporation  for  the  common  benefit 
of  all  the  creditors,  as  well  those  who  have  not  obtained  judg- 
ments, and  those  even  whose  demands  are  not  yet  due  and  pay- 
able, as  for  himself.  It  seems  to  me  that  neither  the  words  nor 
the  spirit  of  the  act  requires  this  construction.  The  intention  of 
the  legislature  was,  by  this  act,  to  give  to  plaintiffs  additional 
means  of  enforcing  judgments  against  their  debtors,  not  to  take 
away  any  remedies  wnich  had  already  been  provided.  We  have 
just  seen  that  the  Act  of  the  14th  April,  1828,  gives  to  the 
plaintiff  in  a  judgment  against  a  corporation  a  sequestration^  for 
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his  individual  benefit,  of  effects  in  the  hands  of  a  third  person. 
This  provision  is  supplied  by  the  82d  section  of  the  Act  of  1836, 
which  gives  the  process  of  attachment.  The  other  provisions  of 
the  Act  14th  April,  1828,  relating  to  the  discovery  of  the  effects 
of  the  corporation  are  not  only  preserved,  but  the  operation  of 
them  enlarged  by  the  Act  of  16th  June,  1836.  (Sections  9  to 
18.)  Such  then  being  the  general  intent  of  the  act,  we  may  see 
a  reason  why  the  22d  section  of  the  act  should,  in  its  terms,  be 
equally  applicable  to  all  defendants. 

Waiving,  however,  these  general  considerations,  it  may  be 
observed  that  the  principal  object  of  the  73d  section  is  to  confer 
upon  the  courts  under  certain  circumstances,  a  new  power  or 
jurisdiction,  and  upon  plaintiffs  in  executions  the  option  or  privi- 
lege of  applying  to  the  court  by  bill  or  petition  to  exercise  that 
power  for  the  common  benefit  of  the  creditors  of  the  defendant 
corporation.  The  section  is  thus  expressed :  "  In  every  case  in 
which  judgment  shall  have  been  obtained  against  such  corporation, 
except  as  aforesaid,  and  an  execution  issued  thereon,  shall  have 
been  returned,  unsatisfied,  in  part  or  in  the  whole,  it  shall  be 
lawful  for  the  court  in  which  such  judgment  shall  have  been 
obtained,  upon  the  bill  or  petition  of  the  plaintiff  in  such  judg- 
ment, to  award  a  writ  to  sequester  the  goods,  chattels,  and  credits, 
rents,  issues,  and  profits,  tolls,  and  receipts,  from  any  road,  canal, 
bridge  or  other  work,  property,  or  estate  of  such  corporation." 

There  are  no  words  in  this  section  which  make  it  imperative 
upon  the  plaintiff  in  an  execution  returned  unsatisfied  to  present 
his  bill  or  petition  for  a  writ  of  sequestration ;  nor  any  words 
which  take  from  him  the  right  to  have  alias  or  pluries  process  of 
execution  (the  first  process  being  returned  unsatisfied),  to  levy 
the  residue  of  the  sum  recovered,  if  he  can  afterwards  find  effects 
upon  which  it  can  be  laid.  Nor  do  the  words  of  this  section 
expressly  debar  the  plaintiff  from  having  any  other  process  appro- 
priate to  compel  the  satisfaction  of  his  judgment. 

A  writ  of  fieri  faeiaa  where  the  defendant  has  goods,  chattels 
or  lands  which  can  be  seized  by  such  a  writ,  is  the  most  con- 
venient process  a  plaintiff  can  have ;  but  if  the  plaintiff  does  not 
know  of  any  goods,  chattels  or  lands  belonging  to  the  defendant 

corporation,  there  are  no  words  in  this  act  which  debar  him  from 

(12) 


Vol.  I.]  QUINTON  v.  RAILROAD  CO. 

issuing  process  of  attachment  in  the  first  instance  in  order  to 
bind  a  debt  supposed  to  *be  due  to  the  corporation  by  a 
third  person,  and  ultimately  to  levy  it  (if  it  should  be  found  '- 
to  exist,)  upon  a  writ  of  fi.  fa.  after  the  proceeding  against  the 
supposed  debtor  of  the  defendant  is  ended.  Or  the  plaintiff  may 
waive  the  attachment  altogether,  and  upon  the  return  of  a /./a. 
unsatisfied,  he  may  petition  the  court  for  a  writ  of  sequestration 
against  the  entire  personal  effects  of  the  corporation,  and  all 
sums  accruing  or  growing  due,  either  as  rents,  issues,  tolls  or 
other  profits.  If  the  plaintiff  adopts  this  method,  however,  the 
act  declares  that  it  shall  enure  to  the  common  benefit  of  all  the 
creditors  of  the  defendant  corporation,  and  that  the  net  proceeds 
of  the  effects  sequestered  shall  be  distributed  according  to  the 
rules  established  in  cases  of  insolvency.  The  statutes  of  New 
York  contain  a  similar  provision ;  but  the  power  to  sequester 
after  an  unsuccessful  attempt  to  compel  satisfaction  by  process 
of  execution,  is  vested  in  the  Court  of  Chancery.  The  seques- 
tration, Mr.  Justice  Rogers  observes  in  8  Watts  816,  is  equiva- 
lent to  a  statutory  assignment.  Indeed  the  chief  design  of  these 
sections  is  to  attain,  as  fully  as  may  be,  the  result  which  in  the 
case  of  individual  debtors  is  commonly  obtained  by  a  writ  of 
capias  ad.  Bat,  viz. :  the  actual  assignment  of  all  the  debtor's 
property  for  the  common  benefit  of  all  his  creditors.  No  corpo* 
ration  that  is  not  hopelessly  insolvent,  and  whose  franchises  are 
worth  possessing,  would  allow  a  proceeding  of  this  kind  to  be 
commenced  against  them.  And  this  leads  to  the  observation 
that  the  operation  of  these  sections  is,  in  this  respect,  similar  to 
that  of  the  19th  article  of  the  3d  section  of  the  Act  of  25th 
March,  1824,  which  authorizes  proceedings  against  banks  refusing 
to  pay  their  notes,  bills,  obligations,  &c.,  in  gold  and  silver,  to 
forfeit  their  charters  after  three  months'  default.  These  sections 
do  not  indeed  affect  the  charters  of  a  corporation  in  the  way  of 
forfeiture ;  but  they  supply  a  motive  to  those  entrusted  with  the 
interests  of  the  corporation,  scarcely  less  powerful,  to  provide  at 
all  events  the  means  for  the  payment  of  executions  issued  against 
them,  before  the  return  thereof,  or  at  the  latest,  before  any  pro- 
ceeding by  way  of  petition  for  a  sequestration  shall  be  commenced 

upon  the  return  of  an  execution  unsatisfied. 
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It  is  however  for  the  adyimtage  of  the  plaintiff  in  a  judgment 
to  have  process  of  attachment  for  his  individual  benefit,  which 
may  be  speedily  executed,  rather  than  incur  the  delay  of  a 
general  liquidation  of  the  effects  of  the  corporation  for  the 
benefit  of  all  the  creditors.    Nor  is  there  any  reason  why  he 
should  not  have  it.     If  a  corporation  will  not  pay  its  debts,  it 
should  not  complain  that  its  effects  are  made  subject  to  the  same 
variety  of  process  that  may  be  sued  out  against  the  effects  of 
individual  debtors.    Nor  can  it  be  contended  that  the  legislature 
intended  to  give  all  the  creditors  of  a  delinquent  corporation  a& 
equal  right  to  be  paid  out  of  its  eho$es  in  nctUm^  or  other  effects 
not  liable  to  be  levied  upon  the  ordinary  process  of  fi.  fa.;  for 
no  reason  can  be  suggested  why  a  discrimination  should  be 
-'   *made  in  this  respect  between  the  creditors  of  corporations 
and  the  creditors  of  individuals.     Every  creditor  of  a  corporation 
whose  demand  is  due  and  payable,  may,  by  proceeding  to  judg- 
ment, obtain  the  benefit  of  this  process,  and  those  whose  demands 
have  not  accrued  cannot  complain  that  others  have  the  priority. 
It  is  for  the  benefit,  too,  of  a  corporation  which  is  not  utterly 
insolvent  that  the  plaintiff  should  sue  out  process  of  attachment 
rather  than  process  of  sequestration.     A  motion  to  quash  such 
process  on  behalf  of  a  corporation  defendant,  on  the  ground  that 
a  writ  of  sequestration  should  have  been  issued,  is  not  ordinarily 
to  be  expected  except  in  case  of  admitted  insolvency.     As  to  the 
debtors  of  the  corporation  who  are  made  garnishees,  it  is  obvi- 
ously indifferent  to  them,  if  they  owe  the  sums  attached  in  their 
hands,  whether  they  pay  them  to  the  plaintiff  or  defendant  in 
the  execution.     It  may  indeed  happen,  that  in  this  way,  pay- 
ment may  be  enforced  more  speedily  than  it  could  be  by  the 
ordinary  course  of  an  action,  but  this  is  a  consideration  to  which 
the  court  cannot  give  any  weight ;  and  if  they  could,  it  would 
apply  equally  to  a  case  where  the  defendant  in  the  judgment  is 
a  natural  person. 

The  case  of  Large  v.  The  Bristol  Tow-Boat,  Steam  and  Trans- 
portation Company,  in  2  Ashmead's  Rep.  394,  though  not  di- 
rectly applicable  to  the  question  discussed  in  this  case,  estab- 
lishes upon  clear  and  satisfactory  grounds  the  principle  which 

should  govern  in  the  construction  of  other  parts  of  this  Act  of 
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Aflsembly.  The  principle  of  that  case^  applied  to  the  parts  of 
the  act  discassed  in  this,  tends  to  tiie  concloBions  which  we  have 
adopted. 

Upon  the  irtiole  then,  this  motion  must  be  refused  and  the 
attachment  be  allowed  to  stand.  Motion  refused. 

A  eontrarj  opinion  was  delivered  by  the  District  Goart  of  Allegheny 
county  in  the  ease  of  The  Monongahela  Navigation  Go.  v.  George  Ledlie, 
see  tupra,  3  P.  L.  J.  179 ;  and  it  was  also  oyermled  in  Ridge  Turnpike  Go.  v. 
Peddle,  4  Barr  490. 

Attachment  in  execution  may  issue  against  corporations  by  Act  20th  March 
1845,  section  4,  P.  L.  673. 


*In  the  District  Court  far  the  City  and  County  of  PhUor 

delphia.  ^ 

Coram. — Judges  Pettit  and  Jonbs. 

Blackburnb  v.  Bokrr. 

June  30I&,  1842. 

A.  signed  an  instrument  beginning  with  these  words :  "  For  raluable  con- 
sideration I  hereby  guarantee  the  prompt  payment  of/'  Ac,  setting  out  a 
description  of  certain  notes  drawn  by  B.  in  favor  of  G.,  and  concluding 
with  these  words :  "  and  I  hereby  obligate  myself  as  firmly  for  the  prompt 
payment  thereof  as  if  I  had  signed  the  same."  Held,  that  this  was  an  abso- 
lute undertaking,  on  which  A.  might  be  sued  immediately  on  default  of  B. 
to  pay  the  note  at  maturity,  without  first  proceeding  against  B. 

Bulb  to  show  cause  why  judgment  should  not  be  entered  for 
want  of  an  affidayit  of  defence,  under  the  Act  of  1885,  on  the 
foUowing  instrument  of  writing  filed. 

Philadblphia,  May  10, 1841. 
For  valuable  consideration,  I  hereby  guarantee  the  prompt 
payment  of  four  notes,  each  five  hundred  and  forty-five  dollars 
and  twenty-one  cents,  dated  as  follows : 

One  dated  May  1st,  1841,  at  four  months,  for  $545  21 

One              "               "     at  eight             "  545  21 

One              "               "     at  twelve           "  545  21 

One              '<               <'     at  sixteen         '<  545  21 

$2180  84 
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♦Drawn  by  John  Gulin,  in  favor  of  Messrs.  W.  &  F.  Black- 
^   burne  &  Go. ;  and  I  do  hereby  obligate  myself  as  firmly 
for  the  prompt  payment  thereof  as  if  I  had  signed  the  same. 

Charles  S.  Borer. 

In  addition  to  which  was  also  filed  a  copy  of  one  of  the  notes 
above  referred  to.  The  defendant's  counsel  having  suggested 
on  record,  that  the  instrument  filed  was  a  mere  guarantee,  and 
not  sufficient  to  entitle  the  plaintiff  to  judgment  for  want  of  an 
affidavit  of  defence,  on  the  hearing  of  the  rule,  argued — 

That  the  instrument  on  which  suit  was  brought,  was  not  an 
^'instrument  of  writing  for  the  payment  of"  "money,"  but 
merely  a  collateral  undertaking,  guaranteeing  the  debt  of  another, 
and  did  not  come  within  the  words  of  the  act. 

That  a  guarantee  of  the  debt  of  another,  rendered  the  guar- 
antor liable  only  on  the  ultimate  failure  of  the  principal  debtor 
to  pay  the  debt,  who  must  first  be  sued  out  to  insolvency  before 
the  guarantor  can  be  made  liable. 

That  the  use  of  the  word  "prompt,'*  did  not  alter  the  legal  effect 
of  the  instrument ;  to  guarantee  the  prompt  payment  of  a  debt, 
being  the  same  thing  as  guaranteeing  its  payment  merely,  since 
every  debtor  should  pay  his  debts  promptly. 

Neither  was  the  case  changed  by  the  last  words  of  the  instru- 
ment :  "  I  obligate  myself  as  firmly  for  the  prompt  payment 
thereof  as  if  I  had  signed  the  same ;"  that  the  parties  having 
used  the  word  "  guarantee,"  to  which  the  law  attaches  a  definite 
and  precise  meaning,  its  effect  could  not  be  changed  by  the  sub- 
sequent language  of  the  instrument.  That  the  defendant  intend- 
ed only  to  obligate  himself  as  firmly  as  if  the  guarantee  in  the 
same  words  had  been  attached  to  the  note,  and  he  had  in  that 
manner  signed  both,  in  which  case  his  liability  would  be  the  same 
as  on  a  separate  guarantee. 

The  counsel  for  defendant  cited  Johnson  v.  Chapman,  3  Pa. 
18 ;  Isett  v.  Hoge,  2  Watts  128 ;  Snevily  v.  Ekel,  1  W.  &  S. 
208. 

For  the  plaintiff  it  was  argued,  that  the  instrument  of  writing 
and  copy  of  note  filed,  constituted  a  complete  cause  of  action, 
and  brought  the  case  within  the  spirit  if  not  the  letter  of  the  act. 

That  a  guarantee  is  not  necessarily  an  undertaking  on  which 
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the  guarantor  can  only  be  made  liable  on  the  insolvency  or 
default  of  the  principal  debtor ;  it  may  be  general  and  indefinite 
as  to  time,  in  which  case  the  guarantor  is  only  liable  on  the 
ultimate  failure  to  pay  ofi*  the  principal,  or  it  may  be  a  guaran- 
tee for  the  payment  of  a  debt  on  a  specified  day  and  render  the 
guarantor  liable  on  failure  of  the  principal  to  pay  on  that  day. 

The  intention  of  the  parties  must  in  each  case  govern  the 
construction :  the  use  of  the  words  prompt  payment,  denotes 
an  intention  to  guarantee  the  immediate  payment  of  the  note  at 
maturity,  and  the  guarantor  was  liable  if  the  note  was  not  paid 
on  the  day  of  its  maturity. 

And  that  the  last  words  of  the  instrument  rendered  the  defend- 
ant ^liable  not  merely  as  the  guarantor  for  the  prompt  pay- 
ment of  the  note  but  in  the  same  manner  as  if  he  had  signed  ^ 
it  as  maker. 

The  plaintiff  cited  Cochran  v,  Dawson,  1  Miles,  276 ;  3  Kent 
85 ;  Butler  v.  Wright,  20  Johns.  867 ;  Upham  v.  Prince,  12 
Mass.  14 ;  Gibbs  v.  Gannon,  9  S.  &;  R.  198,  17  Johns.  B.  826 ; 
2  W.  &  S.  44. 

John  FaUorij  Esq.,  for  plaintiff. 

B.  Crerhardy  Esq.,  with  whom  was  F.  W.  HubleUy  Esq.,  for 
defendant. 

Pbb  Curiam. — The  contract  of  guarantee  is  but  a  secondary 
liability,  but  it  may  be  so  modified  as  to  dispense  with  active 
duties  on  the  part  of  him  who  is  entitled  to  the  benefit  of  it. 

Here,  the  defendant  guarantees  the  prompt  payment  of  the 
note.  The  parties,  it  is  true,  might  possibly  have  contemplated 
a  payment  inmiediately  on  default  of  the  principal  debtor,  or 
only  an  ultimate  payment  in  case  of  failure  of  the  principal  to 
pay,  after  due  diligence  used  in  pursuing  him.  The  whole  instru- 
ment, however,  should  be  examined  to  see  if  the  real  meaning  be 
made  distinctly  to  appear. 

The  defendant  fully  explains  the  intent  of  the  paper,  and 
removes  all  ground  for  question,  when  he  says,  ^*  he  obligates 
himself  as  firmly  for  the  prompt  payment  of  the  note  as  if  he  had 
signed  it." 
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Even  by  the  letter  of  the  instrument,  he  is  bound  to  immedi- 
ate payment.  If  he  had  signed  the  note  with  John  Culin, 
he  would  have  been  liable  as  a  several  maker  of  it :  March  v. 
Ward,  1  Peake's  N.  P.  Rep-  177.  Rule  absolute. 


*^iT-|  *In  the  DUtrict  Court  far  the  City  and  County  of  PhUor 

delphia, 

Ltnd  v.  Biggs. 

July  %  1842. 

The  second  section  of  the  Act  of  14th  of  April,  1838,  relating  to  the  com- 
mencement of  actions,  reyiyed  the  Act  of  20th  of  March,  1725,  which  ex- 
empted freeholders  in  certain  cases  from  arrest. 

The  defendant,  a  freeholder,  was  arrested  under  a  eapiaa  ad 
re^ondendumy  whereupon  a  rule  was  obtained  on  the  plaintiff 
to  show  cause  why  the  writ  should  not  be  quashed. 

John  Fallon^  Esq.,  for  plaintiff. 

Oswald  Thompeony  Esq.,  for  defendant. 

The  facts  of  the  case  are  set  forth  in  the  opinion  delivered  by 
Pettit,  p.  J. — ^This  is  a  rule  on  the  plaintiff  to  show  cause  why 
a  writ  of  capiat  ad  respondendum  should  not  be  quashed,  on  the 
ground  that  the  defendant  is  a  freeholder.  The  cause  shown  is, 
that  by  the  existing  law  of  Pennsylvania,  a  freeholder  has  no  ex- 
emption from  arrest.  It  is  alleged,  on  the  part  of  the  plaintiff,  that 
though  it  has  been  generally  conceded  that  the  2d  section  of  the 
Act  of  14th  of  April,  1888,  restored  the  law  to  the  state  in  which 
it  was  before  the  passage  of  the  Act  of  18th  June,  1886,  yet  that 
such  concession  is  founded  on  an  imperfect  and  erroneous  view 
of  what  the  legislature  have  actually  done. 

Though  no  judicial  exposition  of  the  effect  of  the  Act  of  1888 
upon  this  subject,  has  been  formally  announced,  yet  there  has 

been  for  more  than  four  years  past,  a  contemporaneous  practical 
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oonstmction,  on  the  part  of  both  bar  and  bench,  which,  if  not 
regarded  as  fortiS9ima  in  lege,  is  certainly  deserving  of  no  small 
degree  of  respect,  as  furnishing  strong  evidence  of  the  intention 
of  the  legislature. 

This  Court  being  now  called  upon  for  direct  decision,  a  careful 
examination  of  the  question  has  been  made. 

The  3d  section  of  the  Act  of  13th  June,  1836,  authorized,  in 
any  personal  action,  the  issuing  of  a  writ  of  capias  ad  reitpondeti' 
dunij  instead  of  a  writ  of  summons.  The  4th  section  provided, 
that  no  writ  of  capias  ad  respondendum  should  be  issued  in  any 
case,  unless  the  plaintiff  filed  of  record  a  certain  prescribed  affi- 
davit ;  and  the  5th  ^section  provided  a  further  exception  to 
the  proviso  contained  in  the  4th  section,  but  required  an  '- 
affidavit  of  certain  facts  to  justify  the  use  of  the  process  o{  capias. 

The  89th  section  enacts  that  all  laws  hereby  altered  or  supplied 
80  far  as  they  are  inconsistent  with  this  act,  are  hereby  repealed. 

So  much  of  the  Act  of  20th  March,  1725,  as  exempted  free- 
holders from  arrest,  was  clearly  supplied  by  the  Act  of  1836. 
Freeholders  became  liable  to  arrest  where  the  plaintiff  filed  the 
proper  affidavit. 

The  second  section  of  the  Act  of  14th  April,  1888,  enacts  that 
the  4th  and  5th  sections  of  the  Act  of  1836,  be  and  the  same  are 
hereby  repealed,  and  that  all  former  laws  which  were  repealed  or 
supplied  by  the  said  two  sections  of  said  act  are  hereby  revived 
as  fully  and  effectually  as  if  specially  re-enacted. 

The  legislature  certainly  supposed,  that  some  former  laws  were 
repealed  or  supplied  by  the  said  two  sections.  But  nothing  can 
be  suggested  as  in  any  way  affected  by  them,  unless  it  be  so  much 
of  the  Act  of  20th  March,  1725,  as  exempted  freeholders  from 
arrest,  except  in  designated  instances : — If  then  a  distinct  inten- 
tion is  to  be  imputed  to  the  legislature,  it  is,  that  they  designed 
to  restore  freeholders  to  the  position  which  they  occupied  before 
the  passage  of  the  Act  of  1836.  If  the  89th  section  of  the  Act  of 
18S6  had  been  omitted,  the  practical  effect  and  the  legitimate 
result  of  the  enactment  of  the  4th  and  5th  sections  of  that  act,  in 
connection  with  such  other  parts  of  the  act  as  are  necessary  to 
make  them  intelligible,  would  have  been  to  supply,  that  is,  to 

serve  in  the  place  of,  and  thus  to  abrogate  the  provisions  of  the 
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Act  of  1725,  relative  to  the  exemption  of  freeholders  from  arrest, 
according  to  the  maxim  legei  posteriores  priores  contrarias  abro- 
gant.  The  mere  repeal  of  the  4th  and  5th  sections  of  the  Act  of 
1836,  would  then  have  had  the  effect  of  reviving  the  Act  of  1725, 
which  they  had  so  largely  contributed  to  annul  and  to  supply, 
unless  the  remaining  parts  of  the  Act  of  1836  were  so  plainly  in- 
consistent with  the  Act  of  1725,  that  both  could  not  stand  together. 
I  admit,  that  if  there  be  such  an  inconsistency,  the  Act  of  1725 
will  continue  to  be  repealed,  notwithstanding  the  repeal  of  the 
4th  and  5th  sections  of  the  Act  of  1836 ;  for  though  it  may  be 
thought  that  the  legislature  contemplated  as  the  main  object  of 
the  repeal  of  the  said  two  sections,  the  revival  of  the  Act  of  1725, 
yet  if  they  have  failed  to  employ  sufficient  words  to  effectuate 
their  purpose,  and  the  settled  rules  of  construction,  as  applied  to 
the  remaining  parts  of  the  Act  of  1886,  require  a  different  result, 
it  is  not  in  the  power  of  the  judicial  tribunals  to  remove  the 
difficulty.  A  careful  examination,  however,  of  the  Act  of  1836, 
as  modified  by  the  Act  of  1888,  and  particularly  of  the  8d  section, 
satisfies  me  that  the  inconsistency  referred  to  does  not  exist. 
Both  acts  may  harmoniously  belong  to  the  same  system.  The  8d 
section  of  the  Act  of  1886  allowed,  as  a  general  regulation,  the 
use  of  a  writ  of  capias  ;  the  Act  of  1725,  thus  revived,  serves  as  a 
proviso,  and  specifies  certain  exceptions  to  the  rule.  It,  in  fact, 
comes  in  by  its  revival,  to  supply  the  very  clauses  to  which 
"^491  *^^  ^^  hten  compelled  to  yield  its  place.  There  is  then 
no  ground  for  an  implication  of  a  repeal  or  supply  of  the 
one,  by  the  mere  adoption  of  the  other  act. 

But  it  is  said  that  the  repeal  of  the  exemption  of  freeholders 
as  provided  for  in  the  Act  of  1725,  is  to  be  found  in  the  repeal- 
ing clause  of  the  Act  of  1836,  namely,  the  89th  section. 

It  is  however  plain,  as  has  been  stated,  that  so  far  as  relates 
to  this  question,  what  is  repealed  or  supplied  by  the  4th  and  5th 
sections  of  the  Act  of  1836,  is  precisely  the  same  thing  as  that 
which  is  repealed  by  the  89th  section :  the  89th  section  being 
but  a  formal  expression  of  the  appropriate  legal  operation  of  the 
enactment  of  the  4th  and  5th  sections. 

Again,  it  is  said,  that  if  the  4th  and  5th  sections  of  the  Act 
of  1836  had  never  existed,  the  Act  of  1725  would  have  been  re- 
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pealed  by  force  of  the  8d  section  of  the  Act  of  1886,  especially 
if  followed  up  by  the  89th  section 

In  answer  to  this  suggestion,  it  is  to  be  remarked,  that  it  is 
obvious  that,  without  the  4th  and  5th  sections,  the  third  section 
of  the  Act  of  1886  never  would  have  been  adopted.  It  may 
therefore  be  illogical,  looking  to  the  whole  history  of  this  ques- 
tion, to  attribute  to  the  fact  that  the  8d  section  was  not  repealed 
by  the  Act  of  1888,  the  full  effect  which  might  have  been  given 
to  the  third  section  if  it  had  been  originally  enacted  without  the 
4th  and  5th  sections  which  are  its  provisos.  Nor  will  it  comport 
with  a  sound  interpretation  of  the  whole  series  of  legislation  on 
this  point,  to  attribute  to  the  non-repeal  of  the  8d  section,  pre- 
cisely the  same  force,  under  the  2d  section  of  the  Act  of  1888, 
as  if  that  section  had  not,  in  terms,  revived  all  former  laws  re- 
pealed or  supplied  by  the  4th  and  5th  sections  of  the  Act  of 
1886.  If  the  legislature  had  not  expressly  revived  such  former 
laws  at  the  very  instant  in  which  they  for  the  first  time  gave  life 
to  the  8d  section  of  the  Act  of  1886,  in  its  independent  condi- 
tion, as  separated  from  the  4th  and  5th  sections,  the  subject 
might  have  been  involved  in  some  obscurity,  but  by  that  revival 
they  sufficiently  guard  against  misapprehension,  and  show  that 
in  repealing  the  provisos  to  the  8d  section,  they  designed  to  sub- 
stitute the  very  enactments  which  those  provisos  had  supplied 
and  abrogated,  there  being,  as  has  already  been  stated,  nothing 
in  the  revived  enactments  inconsistent  with  the  said  3d  section, 
but,  on  the  contrary,  an  entire  adaptability  of  their  respective 
clauses. 

But  again,  it  is  to  be  observed  in  illustration  of  this  view  of 
the  question,  that .  the  4th  and  5th  sections  are  but  portions  of 
a  system  of  arrest  comprehended  in  them,  and  in  the  8d  section, 
and  other  parts  of  the  law.  They  are  expressly  made  provisos 
to  the  preceding  enactment  contained  in  the  8d  section.  The 
Act  of  1725  was  supplied,  not  by  the  8d  section  alone  of  the  Act 
of  1836,  but  by  that  section  in  union  with  the  4th  and  5th  sec 
tions  and  other  parts  of  the  law.  The  question,  as  has  been 
shown,  is  not  what  might  have  been  the  effect  of  the  3d  section, 
if  it  had  originally  stood  alone,  but  what  is  its  actual  p^;-^ 
^operation  and  force  yielding  a  just  consideration  to  its 

(21) 


LYND  V,  BIGGS.  [P.  L.  J. 

true  history,  and  to  its  past  and  present  peculiar  combination 
with  other  legislative  provisions.  Where  there  is  a  manifest  in- 
tent, we  are  not  at  liberty  to  surrender  it  to  a  mere  implication 
to  the  contrary,  though  the  inference  be  one  which  in  the  absence 
of  the  proof  of  such  intent  might  have  been  legitimate. 

Nor  is  the  strength  of  this  argument  materially  impaired  by 
the  circumstance  that  it  assumes  that  the  4th  and  5th  sections 
were  aided  by  other  parts  of  the  Act  of  1836,  when  they  pro- 
duced the  repeal  of  the  Act  of  1725.  The  subject  certainly  is 
not  entirely  free  from  apparent  embarrassment ;  but  the  whole 
legislation  in  reference  to  it,  when  thoroughly  understood,  goes 
to  show  with  sufficient  distinctness  to  warrant  a  satisfactory  judi- 
cial conclusion,  that  the  legislature  intended  by  the  2d  section 
of  the  Act  of  the  14th  of  April,  1888,  to  revive  whatever  the  4th 
and  5th  sections  of  the  Act  of  13th  June,  1836,  and  not  merely 
by  themselves,  but  construed  in  connection  with  any  other  pro- 
vision or  provisions  requisite  to  give  them  their  full  meaning, 
had  served  instead  of,  that  is,  had  supplied. 

The  construction  thus  given,  is  confirmed  by  the  phraseology  of 
the  first  section  of  the  Act  of  1836.  It  is  in  these  words : — ^^  Per- 
sonal actions,  except  in  cases  where  other  process  shall  be  especi- 
ally provided,  shall  be  commenced  by  a  writ  of  summons,"  &;c. 

When  the  legislature  repealed  the  4th  and  5th  sections,  this 
first  section  was  allowed  to  stand  unaltered.  But  if  the  opposite 
construction  be  correct,  the  words  ^^  except  in  cases  where  other 
process  shall  be  especially  provided/'  should  have  been  stricken 
out,  as  insensible. 

If  the  Act  of  1725  be  not  revived,  then  a  summons  or  capias 
may  be  employed  at  the  election  of  the  plaintiff,  in  any  personal 
action.  No  exception  whatever  can  be  pointed  out.  The  con- 
struction which  revives  the  Act  of  1725,  furnishes,  however,  a 
substitute  for  the  special  cases  which  had  been  stated  in  the  4th 
and  5th  sections  of  the  Act  of  1836,  gives  effect  to  the  exception 
of  the  first  section,  and  shows  the  propriety  of  retaining  the  1st 
section  without  a  change  of  its  language. 

The  result  is,  that  the  writ,  by  which  a  freeholder,  exempted 

from  arrest  by  the  Act  of  1725,  has  been  taken  into  custody, 

must  be  abated.  Rule  absolute. 
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In  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. L*lll 

.   Paul  v.  Fitch. 

1.  In  an  action  against  the  surety  in  an  insolrent  bond  an  affidayit  of 
defence,  stating  that  the  debtor  had  made  application  to  the  Court  of  Com- 
mon Pleas  at  the  next  term  after  filing  the  bond,  that  he  had  appeared  on 
the  day  appointed  for  hearing,  had  been  bound  over,  and  was  now  attend- 
ing in  the  Court  of  Qeneral  Sessions  for  trial  for  fraudulent  insolyencj, 
was  ruled  to  be  sufficient. 

2.  A  failure  to  obtain  a  discharge  at  the  next  term  is  not  a  forfeiture  of  the 
bond,  and  the  condition  would  be  saved  bj  surrendering  the  principal 
on  execution  upon  the  expiration  of  his  imprisonment  for  firaudulent  in- 
solvency. 

This  was  an  action  upon  an  insolvent  bond,  dated  August  11th, 
1841,  with  condition,  according  to  the  Act  16th  June,  1836,  §  6, 
that  J.  K.  should  appear  at  the  next  term  of  the  Court  of  Com- 
mon Pleas  of  Philadelphia  county,  which  commenced  on  the 
third  Monday  in  September,  and  then  and  there  present  his 
petition  for  the  benefit  of  the  insolvent  laws. 

The  defendant  was  surety  in  that  bond.     He  filed  an  affidavit 

of  defence  under  the  2d  sect,  of  the  Act  28th  March,  1835,  to 

establish  the  District  Court  for  the  City  and  County  of  Phila- 

phia,  setting  forth  in  substance  that  the  said  J.  K.  did  appear  at 

the  next  Court  of  Common  Pleas,  and  did  present  his  petition 

for  the  benefit  of  the  insolvent  laws,  and  was  heard  by  the  said 

Court  on  his  petition ;  that  on  the  5th  January,  1842,  the  said 

Court  decided  that  there  was  ground  to  believe  the  said  J.  K. 

had  conveyed  away  part  of  his  estate  with  intent  to  defraud  his 

creditors,  and  thereupon  the  said  Court  committed  the  said  J.  K. 

to  the  jail  of  Philadelphia  county,   for  trial  at  the  Court  of 

General  Sessions  for  the  said  county.      The  defendant  also 

averred  in  his  affidavit,  that  a  bill  of  indictment  had  been  found 

against  the  said  J.  K.,  which  was  pending  and  undetermined, 

and  that  the  said  J.  K.  was  in  daily  attendance  upon  the  said 

Court  of  Sessions,  for  the  purpose  of  having  it  tried  or  disposed 

of.    The  defendant  also  averred  in  his  affidavit,  his  belief  and 

expectation  that  the  said  J.  E.  would  be  acquitted,  and  that 
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afterwards  he  would  be  discharged  by  the  Court  of  Common 
Pleas  as  an  insolvent  debtor,  upon  his  petition  as  aforesaid. 
♦The  opinion  of  the  court  was  delivered  by 
-*  JoNBS,  J. — The  condition  of  the  bond  required  by  the  6th 
section  of  the  Act  of  16th  June,  1886,  contains  an  alternative,  the 
first  branch  of  which  is  made  to  defendant  upon  time.  It  is  this : — 
that  the  debtor  shall  appear  at  the  next  term  of  the  Court,  &c., 
and  then  and  there  present  his  petition,  and  comply  with  the 
requisitions  of  the  law  and  abide  all  orders  of  the  Court,  &c.  It  is 
impossible,  however,  that  all  these  things  should  be  done  at  the 
time  appointed  in  the  condition,  in  those  counties  where  the  term 
is  limited  to  one  or  two  weeks.  In  practice  nothing  is  done  by  the 
debtor  in  such  counties,  at  the  term  mentioned  in  the  condition 
of  the  bond,  but  to  appear  and  present  his  petition  and  schedules 
of  property,  &;c.,  and  take  the  order  of  the  Court  relative  to  the 
time  of  hearing  and  the  notice  to  be  given  to  creditors.  The 
hearing  does  not  take  place  until  the  succeeding  term,  and  it 
may  be,  and  sometimes  is,  postponed  by  the  Court  to  a  still  later 
term. 

We  cannot  suppose  therefore  that  the  legislature  intended 
that  all  the  things  mentioned  in  the  first  branch  of  the  condition 
should  be  fully  performed  at  the  time  mentioned ;  nor  can  we 
suppose  it  was  the  intention  of  the  legislature  to  require  the 
debtor  to  surrender  himself  for  such  a  default,  merely  in  respect 
to  the  time  mentioned,  because  that  would  give  him  only  partial 
relief  from  imprisonment,  in  almost  every  county  of  the  com- 
monwealth, inasmuch  as  the  organization  of  the  courts  and  the 
arrangement  of  their  terms,  would  make  such  default  unavoid- 
able. But  the  condition,  if  strictly  construed,  would  require 
the  debtor  to  surrender  himself  during  the  term,  in  case  he 
should  not  previously  obtain  his  discharge,  were  it  not  for  a 
qualifying  clause  in  the  condition  which  I  shall  presently  notice ; 
for  there  is  no  time  limited  for  the  surrender,  or  for  the  per- 
formance of  any  of  the  things  mentioned  in  the  condition  but 
the  next  term.  To  avoid  this  result,  the  obligation  of  the 
debtor  to  surrender  himself  is  not  made  to  depend  simply  upon 
his  failure  to  do  all  the  things  mentioned  in  the  first  branch  of 

the  condition  at  the  next  term,  but  upon  his  failure  in  that 
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respect,  and  also  upon  his  failure  ultimately  to  obtain  his  dis- 
charge as  an  insolvent  debtor.  The  words  are,  ^^  that  the  said 
debtor  shall  appear  at  the  next  term,  &c.,  and  then  and  there 
present  his  petition,  &c.,  or  in  default  thereof,  and  if  he  fail  in 
obtaining  his  discharge  as  an  insolvent  debtor,  that  he  shall  sur- 
render himself,  &c."  These  last  words  suspend  the  forfeiture  as 
well  upon  the  ultimate  failure  to  obtain  his  discharge,  as  upon 
the  previous  clauses  of  the  condition. 

But  while  his  petition  is  depending,  and  the  possibility  of  his 
discharge  under  any  of  the  provisions  of  the  act  remains  to  the 
debtor,  he  cannot  be  said  to  have  failed  to  obtain  his  discharge. 
Sesides  the  effect  of  these  words  is  to  give  the  Courts  to  some 
extent  a  discretionary  power;  for  if  the  debtor  should  make 
default  in  the  performance  of  some  of  the  orders  of  the  Court, 
in  respect  to  time  or  otherwise,  yet  if  the  Court  see  cause  still 
to  proceed,  and  ultimately  to  *discharge  the  debtor,  the 
forfeiture  of  the  bond  would  be  prevented  by  force  of  '- 
the  words  under  consideration. 

In  the  case  before  the  Court,  it  appears  by  the  affidavit  that 
the  debtor  was  committed  to  jail  for  trial  under  the  42d  section 
of  the  act,  that  he  was  afterwards  let  to  bail  on  the  criminal 
charge,  that  a  bill  had  been  found  against  him  by  the  grand  jury, 
and  that  he  was  daily  attending  in  the  Court  of  Sessions  for  the 
purpose  of  having  the  indictment  tried  or  disposed  of,  according 
to  law. 

By  the  44th  section  it  is  provided,  that  if  indictments  under 
the  42d  section  shall  not  be  tried  at  the  second  session  after  the 
commitment  of  the  petitioner,  unless  postponed  at  his  instance, 
or  if  upon  trial  he  shall  be  acquitted,  it  shall  be  the  duty  of  the 
Court  to  discharge  him  from  imprisonment.  The  debtor  in  this 
case  therefore,  may  hereafter  obtain  his  discharge  in  pursuance 
of  this  provision  of  the  act,  and  therefore  the  condition  of  the 
bond  is  not  yet  forfeited. 

The  44th  section  of  the  act,  contemplates  that  the  debtor  is  in 

prison  at  the  time  of  the  discharge,  but  the  reason  is  that  the 

42d  section  requires  the  Court  to  commit  the  debtor,  if  they  have 

reason  to  believe  he  has  been  guilty  of  fraud.     The  act  does  not 

forbid  the  taking  of  bail,  although  it  does  not  provide  for  it.  But 

(25) 


In  be  JOHN  H  MELLOR.  [P.  L.  J, 

inasmuch  as  the  debtor  is  committed  for  some  criminal  matter, 
and  not  npon  the  process  of  execntiony  it  is  competent  for  the 
Courts  having  criminal  jurisdiction  to  let  him  to  bail,  and  if  ihej 
do  so,  the  bail  is  in  lieu  of  the  imprisonment,  and  a  discharge 
under  the  44th  section  is  a  discharge  from  imprisonment  under 
the  criminal  charge,  as  well  as  a  discharge  upon  his  petition, 
because  the  commitment  for  trial  under  the  42d  section  is  a  part 
of  the  proceedings  upon  the  petition  filed,  in  compliance  with 
the  condition  of  the  bond. 

The  affidavit  concludes  with  an  averment  that  the  defendant 
confidently  believes  and  expects  that  the  debtor  for  whom  he  is 
bound,  will  on  the  trial  of  the  indictment  be  acquitted.  This 
was  quite  unnecessary.  The  surety  in  a  bond  like  this  does  not 
undertake  that  his  principal  has  not  been  guilty  of  fraud  in  his 
previous  transactions,  but  only  that  he  shall  faithfully  perform 
the  several  matters  contained  in  the  condition  of  the  bond.  If 
the  debtor  should  be  convicted  of  fraudulent  insolvency,  and  be 
punished  according  to  law,  the  condition  of  the  bond  would  not 
for  that  reason  be  forfeited,  but  it  would  be  saved  by  the  surren- 
der of  the  principal  in  execution,  upon  the  expiration  of  his  im- 
prisonment under  the  sentence  of  the  Court  before  which  he  shall 
have  been  tried. 

Upon  the  whole  case  then,  my  opinion  is  that  this  rule  should 
be  discharged.  Rule  discharged. 


*In  the  District    Court  of  the   United  States^   Western 
J       Distriet  of  Pennsylvania. — In  Bankruptcy. — Before 
the  Hon.  Thomas  Irwin. 

In  the  case  of  John  H.  Mellok  &  Co. 

July  22d,  1842. 

The  property  mentioned  in  the  schedule  of  a  petitioner  belongs  to  his  cred- 
itors firom  the  time  of  filing  his  petition,  and  an  injunction  will  be  granted 
to  stay  proceedings,  on  an  execution  issued  after  the  filing  of  such  petition, 
unless  it  should  be  shown  that  the  application  was  not  bond  fide. 

The  question  decided  by  the  Court  arose  in  the  case  of  John 
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H.  Mellor  &;  Co.,  who  presented  their  petition  for  the  benefit  of 
the  bankrupt  law  on  the  6th  ult.,  at  which  time  the  Court 
ordered  cause  to  be  shown  on  the  5th  of  September,  why  they 
should  not  be  declared  bankrupts.  It  seems,  that  on  the  day 
after  this  order  was  made,  an  execution  was  placed  in  the  hands 
of  the  sheriflF  of  Allegheny  county,  in  favor  of  Adams  H.  Gale 
k  Co.,  by  virtue  of  which  the  said  sheriff  had  levied  upon  various 
articles  of  household  furniture,  which  were  returned  by  the  said 
petitioners  in  their  schedules  for  the  benefit  of  all  their  creditors, 
in  consequence  of  which  they  petitioned  the  Court  for  pro- 
tection. 

Upon  this  petition  the  Court  directed  notice  to  be  given  to  the 
execution  creditors  to  show  cause  why  an  injunction  should  not 
issue,  to  restrain  the  sale  under  said  execution  until  further 
order. 

On  the  22d  of  July,  Magraw  and  HamiUon  appeared  for  said 
creditors,  and  Austin  for  the  petitioners. 

After  argument  the  Court  decided,  '^  that  from  the  time  of 
filing  a  petition  in  bankruptcy,  the  petitioner  is  by  law  deemed 
a  bankrupt,  and  the  property  mentioned  in  his  schedule,  if  not 
secured  by  previous  lien,  belonged  to  his  creditors  generally,  and 
could  not  be  legally  seized  upon  execution  by  any  one  of  them. 
That  if  it  remained  in  possession  of  the  petitioner  it  was  in  trust 
for  his  creditors,  and  that  after  the  decree  in  bankruptcy,  their 
rights  related  back  to  the  time  of  filing  the  petition,  and  that  it 
would  be  the  duty  of  the  assignee  in  bankruptcy  to  demand  such 
property,  or  to  sue  for  it  or  its  value,  as  circumstances  might 
require.  Unless,  therefore,  it  was  proved  that  the  application 
for  the  benefit  of  the  bankrupt  act  was  not  bond  fide  made,  an 
injunction  would  be  directed  to  issue  to  prevent  the  sale  of  pro- 
perty mentioned  in  the  execution  until  further  order,  with  permis- 
sion to  the  respondents  to  move  to  have  it  dissolved,  in  case  the 
petition  is  not  prosecuted,  or  in  case  a  decree  in  bankruptcy 
should  not  be  granted." 
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♦1451       *"'^  ^^  District  Court  of  the  United  States^  Eastern 

District  of  Pennsylvania. 

Ex   PAETE  BbNNET. 

The  property  of  a  petitioner  in  bankraptcj  is  not  deyested  out  of  him,  until 
the  decree  has  been  made :  hence,  such  property  is  subject  to  ezecation  by 
any  one  of  his  creditors,  until  the  time  of  the  decree. 

On  the  29th  March,  1842,  Bonnet  filed  his  petition  for  the 
benefit  of  the  Bankrupt  Act,  but  before  time  enough  had  passed 
to  obtain  a  decree  of  bankruptcy,  one  of  his  creditors  issued  a^. 
/a.  and  levied  on  certain  personal  chattels  returned  and  specified 
in  Bonnet's  petition :  and  the  property  was  just  about  to  be  sold 
by  the  sheriff.  A  rule  having  been  granted  to  stay  proceedings 
under  the  levy,  Chester y  in  support  of  the  rule,  argued  as  follows: 
The  policy  of  the  Bankrupt  Act  is  equality  among  all  creditors. 
Bonnet  has  filed  his  petition,  swearing  to  facts  which  show  that 
he  is  entitled  to  be  decreed  a  bankrupt ;  a  decree  will  pass  as 
matter  of  course.  To  allow  a,fi.fa.  to  be  executed  after  a  peti- 
tion filed,  would  defeat  the  objects  of  the  act,  and  encourage 
frauds.  A  man  need  only  confess  a  judgment  to  a  favorite  cred- 
itor, and  that  creditor  obtains  his  whole  debt,  while  other  creditors 
are  defeated ;  or,  if  this  would  be  considered  a  fraud  on  the  act, 
he  can  facilitate,  by  mere  inaction,  the  obtaining  of  a  judgment, 
if  the  creditor  be  a  favorite  one,  or  retard  judgment,  if  the  cred- 
^1461  ^^^^  ^^  ^^^  ^  favorite  '''one ;  and  all  this  in  a  manner  which 
shall  render  it  impossible  to  say  whether  his  action  has 
been  done  in  good  faith,  or  not.  It  is  much  better  to  say, 
that  when  a  petition  has  been  filed,,  setting  forth  such  facts 
as  will  entitle  a  party  to  a  decree,. this  property  shall  be  protected. 
The  law  is  thus  settled  in  the  Western  District  of  Pennsylvania. 
Such  a  petition  may  properly  have  this  effect,  for  while  it  depends 
on  various  circumstances  whether  a  party  shall  be  discharged  and 
certificated,  a  decree  of  bankruptcy  comes  almost  in  necessary 
sequence  to  the  petition ;  and  when  the  decree  is  obtained,  justice 
is  done  to  all  the  creditors  alike.     At  all  events  let  the  levy  be 

continued  till  the  time  when  the  decree  will,  in  ordinary  course, 

(28) 


Vol.  I.]  Ex  parte  MIFFLIN. 

be  made ;  and  if  the  petition  be  withdrawn,  or  the  decree  be  re- 
fused, then  let  the  sale  be  made.  Owr.  adv,  vuU. 

Randall,  J.,  said :  The  Bankrupt  Law  enacts,  that  the  pro- 
perty of  every  bankrupt  who  may,  by  a  decree  of  the  Court,  be 
declared  a  bankrupt,  shall,  '^  from  the  time  of  such  decree,  be 
deemed  to  be  devested  out  of  such  bankrupt,"  and  shall  be  vested 
by  the  decree  in  the  assignee  named  by  the  Court  (§  III.).  We 
can  carry  the  policy  of  the  act  no  further  than  the  act  itself  has 
been  pleased  to  define.  By  the  terms  of  the  act,  the  petitioner's 
property  ceases  to  be  his,  only  from  the  time  of  the  decree.  Be- 
fore the  decree  passes,  it  must  therefore  be  subject  to  execution. 
A  decree  does  not  necessarily  follow  the  petition.  The  petition 
may  be  withdrawn :  the  debts  may  be  all  paid :  the  petitioner 
may  die,  or  other  circumstances  may  perhaps  intervene  before  a 
decree  is  obtained,  and  to  prevent  it.  There  will  probably  be 
found  inconveniences,  whichever  way  the  law  be  settled ;  but  it 
is  obvious  that  if  filing  a  petition  in  this  Court,  will  prevent  exe- 
cutions, a  fraudulent  debtor  has  a  most  simple  resort  to  keep  his 
creditors  at  bay,  until  he  can  so  arrange  his  concerns  as  efiectu- 
ally  to  defy  them.  The  rule  was  discharged.^ 


District  Court  of  the  United  States^  Eastern  District  of  Penn- 
sylvania. 

Ex  PARTB  Mifflin. 

May,  1842. 

The  protection  from  arrest  giyen  to  suitors,  extends  to  petitioners  for  the 
bankrupt  act.  The  pririlege  is  regarded  liberally ;  but  the  facts  necessary 
to  make  out  a  case  for  protectioUi  must  be  proved  otherwise  than  by  the 
oath  of  the  party  who  claims  it. 

Mifflin,  a  petitioner  for  the  benefit,  &c.,  had  made  an  ap- 
pointment to  be  at  a  commissioner's  office  on  a  certain  Monday 
at  eleven  o'clock  a.  m.,  on  business  connected  with  the  petition. 

1  The  foregoing  and  the  succeeding  cases  in  bankruptcy  were  reported  for 
the  Pennsylvania  Law  Journal,  by  John  W.  Wallace,  Esq. 
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The  appointment  was  proved  by  the  commissioner.  Not  long 
after  making  this  appointment  with  the  commissioner,  he  promised 
*1471  ^^^  Freeman  to  call  at  his  (Freeman's)  *store,  on  this  same 
Monday,  some  time  before  eleven.  The  commissioner's 
o£Sce  was  one  square  south  of  the  court-house  (S.  E.  corner  Sixth 
and  Chestnut  Streets),  and  Freeman's  store  two  squares  north  of 
the  court-house.  He  did  not  call  at  Freeman's  as  he  had  promised 
to  do,  and  on  this  same  Monday,  a  few  minutes  before  eleven, 
when  close  to  the  court-house,  and  walking  in  a  course  which 
might  have  been  to  either  Freeman's  or  the  commissioner's,  he 
was  taken  on  a  ea.  sa.  at  Freeman's  suit.  He  now  applied  to  be 
discharged  from  arrest.  Mifflin  himself  swore  that  he  left  his 
residence  (some  seven  or  eight  squares  from  the  commissioner's 
office),  at  about  half  past  ten  o'clock  A.  M.,  and  wishing  to  see  his 
counsel,  Mr.  Ingraham,  about  his  visit  to  the  commissioner,  he 
stopped  at  Mr.  Ingraham's  office  (which  was  in  course  to  the 
commissioner's),  but  learning  there  that  Mr.  Ingraham  had  gone 
to  court,  he  went  first  to  the  court-house,  and  thence  to  the 
Athenseum  (about  a  square  east  of  the  court-house),  to  find  Mr. 
I.,  who  had  been  there,  and  that  returning  from  the  Athenaeum, 
and  on  his  way  to  the  commissioner's,  he  was  taken  by  the  sheriff. 
The  whole  deviation  W4is  about  two  squares,  or  about  800  yards. 
It  was  alleged  against  the  application,  1.  That  the  deviation 
was  extravagant ;  2.  That  the  process  was  final. 

Randall,  J.  (declining  to  hear  the  argument  on  the  other 
side),  said,  that  it  was  a  simple  question  of  intention.  Was 
Mifflin  intending  to  go  to  the  commissioner's?  The  appoint- 
ment had  been  duly  proved.  It  was  near  to  eleven  o'clock,  and 
Mifflin  was  just  one  square  north  of  the  commissioner's  office, 
and  in  the  course  to  it.  The  appointment  with  Freeman  was 
not  material.  Mifflin  might  have  designed  to  go  there  before 
going  to  the  commissioner's,  or  afterwards ;  nor  was  it  important 
that  he  had  deviated  a  square  or  two  in  going  to  the  commis- 
sioner's. This  privilege  of  suitors  was  regarded  liberally.  In 
point  of  time  a  party  had  been  allowed  a  delay  of  three  or  four 
days,  when  the  business  which  protected  him  called  him  away 

from  his  residence.    No  rule  required  a  party  to  move  to  the 
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spot  in  a  straight  line,  and  in  the  same  line  home  again.  It  was 
important,  however,  that  the  appointment  with  the  commissioner 
had  been  shown  otherwise  than  by  MifiQin's  oath,  as  the  oath  of  a 
party,  alone,  would  be  insufficient.  There  was  nothing  in  the 
objection  that  the  process  was  final,  as  Freeman  might  issue  an 
alias  ca.  9a*    The  petitioner  was,  accordingly,  without  hesitation. 

Discharged  from  arrest. 


*Di%trict  Cimrt  of  the  United  States^  Eastern  District  of  r#i4o 

Penneylvania, 

In  bb  Danforth. — An  adverse  Petition. 

In  the  examination  of  a  witneBS  before  the  commisBioneri  the  witness  cannot 
refnse  to  answer  a  question  which  maj  subject  him  to  no  other  injury  than 
one  of  a  cItII  nature. 

On  the  26th  of  May,  1842,  Danforth's  creditors  petitioned  for 
a  decree  of  bankruptcy  against  him;  and  one  of  the  acts  of 
bankruptcy  specified  in  the  petition  was,  that  Danforth,  carrying 
on  an  individual  business,  and  also  a  partnership  with  Hildebum, 
and  his  individual  business  being  indebted  to  his  partnership 
business,  he  had,  on  or  about  the  15th  of  February  last,  assigned 
various  items  of  his  individual  property  to  his  co-partner  Hilde- 
bum, for  the  security  of  the  said  co-partner,  and  of  the  partner- 
ship creditors.  It  was  referred  to  a  commissioner  to  take  proofs, 
&;c.,  and  among  other  witnesses  called  by  the  petitioner,  was 
Hildebum,  the  co-partner.  Mr.  Hildebum  submitted  to  the 
examination  until  he  was  asked,  what  was  the  state  of  his  know- 
ledge in  regard  to  Danforth's  affairs  at  the  time  he  accepted  the 
assignment.  This  he  declined  answering,  and  the  refusal  having 
been  reported  by  the  commissioner  to  the  Court,  the  subject  was 
discussed  before  His  Honour,  on  a  motion  for  an  attachment. 

Ferdinand  W.  HvhleUj  Esq.,  with  whom  was  H.  Binney^  Jr.j 
Esq.,  on  behalf  of  the  witness,  stated  that  the  inquiry  might 
prejudice  the  witness's  rights  in  an  action  which,  thereafter, 
might  be  brought  by  the  bankrupt's  assignee  against  the  witness 
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to  recover  the  assigned  property.  The  two  months  mentioned 
in  the  proviso  of  the  2d  section  of  the  bankrupt  act,  having 
elapsed  before  the  petition  was  filed,  the  witness's  title  to  the 
property  was  indefeasible,  unless  he  had  notice  of  the  act  of 
bankruptcy,  or  of  the  intention  of  the  bankrupt  to  take  the 
benefit  of  the  act.  The  question  put  to  the  witness  bore  directly 
upon  these  exceptions  of  the  proviso.  He  did  not  resist  on  the 
broad  ground  that  a  witness  was  not  bound  to  answer  questions 
which  would  subject  him  to  civil  injury.  He  considered  that 
question,  though  at  one  time  much  debated,  to  be  settled  against 
the  privilege  of  the  witness ;  but  he  resisted  on  the  ground  of 
the  irrelevancy  of  the  question  to  the  issue.  The  act  of  bank- 
ruptcy was  complete,  without  any  reference  to  the  knowledge  of 
the  witness  as  to  Danforth's  affairs.  Being  irrelevant  to  the 
issue  presented  in  the  case,  and  being  capable  of  prejudicing  the 
witness's  civil  rights,  the  question  ought  not  to  be  put  to  him. 

B.  Gerhardy  Esq.,  in  support  of  his  rule,  said  that  any  evi- 
dence tending  to  prove  any  of  the  alleged  acts  of  bankruptcy, 
was  relevant.  The  assignment  charged  to  be  '^an  act  of 
-■  bankruptcy  was  not  so,  as  of  course,  inasmuch  as  an 
assignment  of  part  of  a  trader's  effects  to  a  particular  creditor 
did  not  necessarily  infer  fraud.  (Eden  81--82.)  It  became  an 
act  of  bankruptcy  only  when  made  in  contemplation  of  bank- 
ruptcy, voluntarily,  and  with  an  intent  to  give  a  preference  to 
the  grantee  over  general  creditors.  (Hartshorn  v.  Slodden,  2 
B.  k  P.  582 ;  Crosby  v.  Crouch,  11  East  256.)  The  defence 
in  this  case  would  be,  that  the  assignment  was  not  voluntary, 
but  was  yielded  to  importunity  and  threats.  But  this  importu- 
nity must  have  been  bond  fide.  If  the  threats  had  been  made 
merely  for  the  purpose  of  satisfying  the  decisions  on  the  bank- 
rupt law,  they  could  not  save  the  assignment  from  being  an  act 
of  bankruptcy.  Hildeburn's  knowing  that  Danforth's  affairs 
were  desperate,  may  tend,  at  least,  to  throw  light  on  this  part 
of  the  case.  Danforth's  own  knowledge  as  to  his  condition  may, 
moreover,  in  some  sort  be  inferred  from  that  of  Hildeburn.  But 
the  court  would  observe,  that  the  question  of  privilege  (though, 
after  all,  it  had  been  made  the  basis  of  the  argument  on  the 
other  side),  had  been  expressly  waived  by  Mr.  Hubbell.     The 
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objection  had  been,  irrelevancy  to  the  issue.  But  that  was  not 
a  ground  on  which  a  witness  could  object ;  and  in  the  present 
case  the  counsel  appeared  for  the  witness  alone.  The  respond- 
ents had  made  no  objection  to  the  question. 

Randall,  J.,  after  hearing  the  argument,  said,  that  the  sub- 
ject had  already  been  in  his  mind,  and  that  he  was  much  inclined 
to  think  that  the  witness  was  bound  to  answer.  But  he  would 
think  of  it. 

A  day  or  two  after,  he  said,  that  the  witness  was  bound  to 
answer  the  question,  unless,  by  the  answer,  he  would  accuse  him- 
self of  something  penal,  criminal,  or  infamous. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 
Coram. — Pbttit,  P.  J.,  Stroud,  J.,  and  Jonbs,  J. 

Duffy  v.  Owinqs. 

September  17,  1842. 

1.  Since  the  passage  bj  the  legislature  of  Pennsjlvania,  on  the  ]  2th  of  July, 
1842,  of  the  act  "  to  abolish  imprisonment  for  debt,  and  to  punish  fraudu- 
lent debtors,''  as  modified  by  the  Act  of  the  19th  of  July,  1842,  a  foreign 
attachment  cannot  be  dissolred  by  the  entry  of  special  bail. 

2.  Since  the  passage  of  these  acts,  the  only  mode  of  dissoWing  a  foreign 
attachment  is  by  making  a  special  deposit  of  money  as  authorized  by  the 
62d  section  of  the  Act  of  the  13th  of  June,  1836,  relating  to  the  commence- 
ment of  actions. 

C.  Wallace  Brooke^  Esq.,  and  Peter  MeCall^  Esq.,  for  the  plain- 
tifiF. 

William  L.  Ezrstj  Esq.,  and  William  M.  Meredith^  Esq.,  for 
the  defendant. 

Concurring  opinions  were  delivered  by  Pettit,  P.  J.,  and 
Stroud,  J. 
A  dissenting  opinion  was  delivered  by  Jones,  J. 
The  opinions  of  the  president  judge  and  his  associates  set  forth 

the  facts  and  points  in  the  case. 
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*19n  *Pbttit,  p.  J. — ^Thie  is  a  writ  of  foreign  attachment 
issued  on  the  Ist  day  of  August,  1842,  under  which 
certain  horses  have  been  attached  as  the  property  of  the  de- 
fendant. 

The  defendant  having  directed  that  a  common  appearance 
should  be  entered,  obtained  a  rule  on  the  plaintiff  to  show  his 
cause  of  action,  and  why  the  attachment  should  not  be  dissolved 
on  common  bail,  and  why  the  writ  should  not  be  quashed. 

On  the  return  of  the  rule,  the  plaintiff  showed  a  sufficient 
cause  of  action,  when  the  Court  discharged  the  rule  in  all  its 
branches,  stating  that  if  special  bail  should  be  offered,  the  ques- 
tion would  be  determined,  whether  such  bail  could  be  entered 
and  the  attachment  thus  dissolved. 

Special  bail  having'  been  offered,  counsel  were  again  heard  on 
both  sides,  and  it  has  become  the  duty  of  the  Court  to  consider, 
and  to  a  great  extent  to  decide  what  effect,  if  any,  the  Act  of 
12th  July,  1842,  entitled  ^'  An  Act  to  abolish  Imprisonment  for 
Debt,  and  to  punish  Fraudulent  Debtors,"  as  altered  by  the  Act 
of  19th  of  July,  1842,  has  upon  the  proceeding  by  foreign  at- 
tachment. 

Before  the  Act  of  18th  June,  1836,  relating  to  the  commence- 
ment of  actions,  the  only  mode  of  dissolving  a  foreign  attach^ 
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ment  was  ^by  the  entry  of  special  bail,  except  in  the  case 


of  a  corporation,  in  regard  to  which  it  was  held  in  Bushel 
V.  The  Commonwealth  Insurance  Company,  15  Serg.  &  Raw. 
178,  that,  as  special  bail  could  not  be  entered  for  a  corporation, 
the  Court  would,  upon  the  defendants  giving  bail  for  the  pay- 
ment of  the  debt,  interest,  and  costs,  on  the  affirmance  of  the 
judgment,  permit  them  to  appear,  and  on  motion  would  dissolve 
the  attachment. 

By  the  62d  section,  however,  of  the  Act  of  18th  June,  1886, 
an  additional  mode  of  dissolving  the  attachment  was  provided, 
by  permitting  the  defendant  to  make  a  deposit  of  money,  as  in 
the  case  of  an  arrest  upon  a  capias  ad  respondendunij  when  the 
action  should  proceed,  in  due  course,  in  like  manner  as  if  the 
same  had  been  commenced  by  a  writ  of  capiat  ad  respondendum. 
Another  important  change,  also,  in  the  law,  was  made  by  the 

64th  section  of  the  same  act,  by  making  it  lawful  for  a  defendant, 
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instead  of  giving  bail  or  security,  at  his  election,  at  any  time 
before  judgment,  to  cause  an  appearance  to  be  entered  for  him 
and  to  take  defence  in  the  action,  in  which  case  the  action  should 
proceed  as  if  commenced  by  summons,  but  the  attachment  should 
nevertheless  continue  to  bind  the  estate  or  effects  attached,  as 
in  other  cases,  unless  judgment  be  rendered  for  the  defendant. 

This  being  the  state  of  the  law,  the  legislature  passed  the  Act 
12th  July,  1842.  Its  title  designated  two  objects, — ^the  abolish- 
ment of  imprisonment  for  debt — and  the  punishment  of  fraudu- 
lent debtors.     The  first  section  is  in  these  words : 

'^  From  and  after  the  passage  of  this  act,  no  person  shall  be 
arrested  or  imprisoned  on  any  civil  process  issuing  out  of  any 
Court  of  this  Commonwealth,  in  any  suit  or  proceeding  instituted 
for  the  recovery  of  any  money  due  upon  any  judgment  or  decree 
founded  upon  contract,  or  due  upon  any  contract,  express  or 
implied,  or  for  the  recovery  of  any  damages  for  the  non-perform- 
ance of  any  contract,  excepting  in  proceeding  as  for  contempt, 
to  enforce  civil  remedies,  action  for  fines  or  penalties,  or  on 
promises  to  marry,  on  moneys  collected  by  any  public  officer, 
or  for  any  misconduct  or  neglect  in  office,  or  in  any  professional 
employment,  in  which  cases  the  remedies  shall  remain  as  hereto- 
fore. Provided,  That  this  section  shall  not  extend  to  any  per- 
son who  shall  not  have  resided  in  this  State  for  twenty  days 
previous  to  the  commencement  of  a  suit  against  him." 

On  the  19th  of  July,  1842,  the  legislature  passed  an  act  re- 
pealing the  proviso  relative  to  twenty  days'  residence. 

It  is  obvious  that  but  for  the  repeal  of  the  proviso  no  question 
relative  to  the  proceeding  by  foreign  attachment  could  have 
occurred.  But  I  cannot  perceive  that  a  different  construction 
can  now  be  given  to  the  act,  from  that  which  would  have  been 
required,  if  the  proviso  had  not  been  originally  enacted.  A 
correct  knowledge  of  the  entire  history  of  a  law,  does  sometimes 
aid  in  its  interpretation.  The  history  of  this  proviso,  so  far  as 
the  statute-book  exhibits  it,  may  *possibly,  though  it  does 
not  certainly,  account  for  the  existence  of  some  of  the  '- 
difficulties  which  are  encountered,  when  we  are  obliged  to  ascer- 
tain what  effect,  if  any,  an  act  not  originally  passed  with  a  view 

to  the  proceeding  by  foreign  attachment,  has  in  its  actual  modi- 
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fied  form,  upon  such  proceeding ;  but  it  is  far  from  being  clear, 
that  this  imperfect  history  contributes  to  the  solution  of  those 
difficulties.  It  seems  to  me  that  it  would  be  refining  too  much, 
to  construe  the  law  as  it  now  stands,  otherwise  than  by  the  same 
rules  which  would  have  been  applicable,  if  it  had  been,  in  the 
first  place,  enacted  in  its  present  terms. 

It  is  not  disputed  that  so  much  of  the  Act  of  1836,  as  author- 
ized* the  defendant  to  dissolve  the  attachment  by  making  a  de- 
posit of  money,  is  not  afiected  by  the  Acts  of  1842 ;  and  this 
position  of  itself  furnishes  a  sufficient  groui\d  for  the  refusal  of 
the  Court  to  quash  the  attachment.  Nor  is  it  denied,  that  so 
much  of  the  Act  of  1836,  as  made  it  lawful  for  the  defendant  to 
appear  and  take  defence,  letting  the  attachment  continue  as  a 
security  for  the  amount  to  be  recovered,  is  in  no  manner  affected 
by  the  Acts  of  1842 ;  and  hence  the  appearance  directed  to  be 
entered  in  this  case  was  recognized  by  the  Court,  only  so  far  as 
an  appearance  with  such  a  condition,  could  be  recognized. 

It  is  contended,  however,  by  the  plaintiff's  counsel  that  so 
much  of  the  Act  of  1836,  as  sanctions  the  old  mode  of  dissolving 
a  foreign  attachment  by  the  entry  of  special  bail,  is  necessarily 
repealed  by  the  operation  of  the  Acts  of  July,  1842.  It  is  said 
that  by  allowing  the  entry  of  special  bail,  the  defendant  is  put 
into  the  custody  of  the  bail,  which  is  a  state  equivalent  to,  or  in 
substitution  of,  actual  imprisonment  on  civil  process — and  that 
as  the  bail  may  at  his  pleasure  surrender  him,  the  defendant 
must  on  such  surrender  be  held  in  imprisonment  on  civil  process, 
— and  that  as  the  Acts  of  1842,  prohibit  imprisonment  on  any 
civil  process,  they  must  be  held  to  prohibit  the  entry  of  special 
bail ; — ^that  the  preservation  of  the  very  existence  of  the  writ  of 
foreign  attachment  demands  this  construction,  because  the  de- 
fendant, on  being  surrendered  by  his  bail,  must  be  discharged ; 
the  result  thus  being  the  release  of  both  the  property  attached 
and  the  person  of  the  defendant,  without  the  power  even  of  com* 
pelling  a  common  appearance. 

On  the  other  hand,  it  is  contended  that  the  legislature  did  not 
intend  to  abridge  any  of  the  rights  of  a  defendant  in  foreign 
attachment ; — that  the  defendant's  power  to  dissolve  the  attach- 
ment by  giving  special  bail,  is  not  impaired, — ^that  the  Acts  of 
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July,  1842,  have  no  bearing  whatever  on  a  defendant  residing 
abroad, — ^that  if  after  giving  bail  the  defendant  should  be  sur- 
rendered, he  might  not  be  entitled  to  his  discharge  under  the 
Acts  of  1842 ; — ^that  in  the  particular  case  before  us,  the  defend- 
ant would  seek  for  his  release  bj  virtue  of  his  discharge  under 
the  insolvent  laws  of  Maryland,  which  on  due  proof,  it  is  said, 
is  recognized  in  our  Courts,  on  the  ground  of  comity ;  that  to 
deny  him  the  privilege  of  entering  special  *bail,  would 
be  to  deprive  him  of  the  benefit  of  that  discharge,  to  ^ 
which  before  the  Acts  of  1842,  he  was  certainly  entitled ; — and 
further,  that  even  if  the  defendant,  on  being  surrendered  by  his 
special  bail,  would  be  entitled  to  an  immediate  release,  this  proves 
nothing  more  than  that  the  legislature,  in  enforcing  the  policy  of 
abolishing  imprisonment  for  debt,  did  not  deem  it  advisable  to 
protect  a  plaintiff  in  foreign  attachment,  from  any  consequence 
that  might  legitimately  flow  from  the  surrender  of  a  defendant 
by  his  special  bail. 

To  determine  correctly  the  question  now  submitted,  we  should 
have  accurate  notions  of  the  character  of  special  bail.  In  ordi- 
nary cases  special  bail  is  put  in  where  there  has  been  a  cajnas  ad 
reBpondenduniy  and  an  actual  arrest.  The  defendant  may  render 
himself,  or  be  rendered,  in  discharge  of  his  bail,  before  or  after 
judgment.  Before  surrender  he  is,  in  legal  contemplation,  in  the 
custody  of  his  bail,  and  when  surrendered  by  the  bail,  or  ren- 
dered by  himself  in  discharge  of  his  bail,  he  is  restored  to  the 
position  which  he  occupied,  when  held  by  the  sheriff  under  the 
original  writ.  Hence  it  is  not  strictly  accurate  to  speak  of  a  de- 
fendant's being  held  on  a  bail  piece,  the  bail  piece  being  merely 
a  certificate  of  the  fact  that  a  certain  individual  became  bail, 
and  furnishing  evidence  of  the  right  of  that  individual  to  make 
the  surrender. 

When  therefore  the  legislature  abolished  the  system  of  arrest 
on  a  cajnas  ad  respondendum,  they  certainly  left  no  basis  for  the 
entry  of  special  bail  in  regard  to  such  process. 

But  this  result  does  not  entirely  dispose  of  the  question.  It 
is  proper  to  look  to  the  character  of  special  bail  in  foreign  at- 
tachment, for  the  purpose  of  ascertaining  whether  it  has  distinct 
features  requiring  a  different  conclusion. 
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The  writ  of  foreign  attachment  commands  the  sheriiT  to  at- 
tach the  defendant  bj  all  and  singular  his  goods  and  chattels, 
lands  and  tenements,  in  whose  hands  or  possession  soever  the 
same  may  be,  so  that  he  be  and  appear  before  the  Court  on  the 
designated  return  day, — with  a  clause  of  summons,  or,  under 
certain  circumstances,  a  clause  of  capias  against  the  garnishee. 

The  62d  section  of  the  Act  of  1886  sanctioned  the  former 
mode  of  dissolving  the  attachment,  by  the  defendant's  putting  in 
and  perfecting  bail  to  the  plaintiff's  action.  Bail  to  the  action 
is  but  another  phrase  for  special  bail,  and  has  been  always  so 
regarded  in  Pennsylvania,  in  the  proceeding  by  foreign  attach- 
ment. 

If  then  the  entry  of  special  bail  in  foreign  attachment  would 
authorize  the  surrender  of  the  defendant  to  imprisonment  on 
civil  process,  it  is  as  much  nullified  by  the  Acts  of  July,  1842, 
as  the  entry  of  special  bail  where  a  capias  has  been  actually  issued. 

That  special  bail  in  foreign  attachment  may  surrender  the 
defendant  cannot  be  denied.  When  so  surrendered,  the  defend- 
ant must  be  held  by  some  authority.  If  the  bail  piece  is  not 
process,  and  it  plainly  is  not,  then  he  must  be  held  under  the 
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original  attachment  '''in  its  connection  with  the  subse- 


quent proceedings.  But  it  is  said  that  the  writ  of  at- 
tachment in  its  terms  does  not  authorize  the  arrest  of  the  de- 
fendant, and  hence  that  it  is  not  a  sufficient  warrant  for  detain- 
ing him.  If  we  could  exclude  from  our  view  everything  but  the 
writ,  the  defendant  could  not,  it  may  be  admitted,  be  held  by 
its  strict  letter.  But  the  law  authorizing  such  writ,  gives  the 
defendant  who  has  been  attached  by  his  goods,  the  power  of 
substituting  for  such  attachment,  an  attachment  by  his  person, 
in  the  first  place  through  his  special  bail,  and,  in  the  next  place, 
by  an  actual  surrender  of  his  body.  Now  when  the  sheriff  has 
charge  of  the  person  of  the  party,  and  has  also  at  hand  the 
original  writ  of  attachment,  and  the  bail  piece  furnished  by  the 
special  bail  as  proof  of  his  right  to  surrender,  I  see  no  difficulty 
in  attributing  to  the  writ  of  attachment,  thus  regarded  in  con- 
nection with  these  subsequent  proceedings,  the  force  of  a  capias 
ad  respondendum;  that  being  the  precise  effect  which  the  de- 
fendant had,  under  legal  sanction,  stipulated,  by  the  entry  of 
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special  bail,  should  be  ascribed  to  it,  and  in  consideration  of  which 
arrangement,  he  had  obtained  a  dissolution  of  the  attachment. 

If  this  be  a  correct  view  of  the  subject,  the  entry  of  special 
bail  in  foreign  attachment  has  been  prohibited  by  the  acts  of  1842. 

I  think  this  is  the  only  sound  conclusion  which  can  be  reached, 
independently  of  any  legislative  exposition.  But  when  in  the 
62d  section  of  the  Acft  of  1836,  it  is  declared,  that  upon  the  dis- 
solving of  the  attachment  by  the  putting  in  and  perfecting  of 
bail  to  the  plaintiff's  action  '^the  action  shall  proceed,  in  due 
course,  in  like  manner,  as  if  the  samid  had  been  commenced  by  a 
writ  of  capias  ad  respondendum,*'  a  satisfactory  legislative  con- 
firmation seems  to  be  given  to  the  argument  which  has  been  stated. 

If  the  investigation  be  carried  out  to  the  mode  of  fixing  bail 
by  a  capias  ad  satisfaciendum^  obstacles  will  be  encountered,  the 
existence  of  which  serves  to  strengthen  the  opinion  that  special 
bail  cannot  be  entered  in  foreign  attachment.  The  return  of 
non  est  inventus  to  a  writ  of  ca.  sa.  is  not  always  a  matter  of 
course.  A  defendant  may  come  within  the  jurisdiction  of  the 
Court,  and  be  in  custody  under  process  authorized  by  the  Acts 
of  1842,  and  then  the  sheriff  could  not  be  justified  in  making 
such  a  return. 

The  only  additional  conflicting  suggestion  to  be  noticed,  is, 
that  the  defendant  when  surrendered  by  his  special  bail  is  in 
custody  by  his  own  voluntary  act,  and  not  on  civil  process,  and 
that  he  could  be  entitled  to  no  advantage  from  the  Acts  of  July, 
1842,  abolishing  imprisonment  for  debt. 

This,  I  think,  has  been  sufficiently  answered  by  what  has  been 
already  submitted.     If  held  in  like  manner  as  if  held  by  a  capias 
ad  respondendum,  the  defendant's  imprisonment  is  not  voluntary 
When  he  entered  special  bail,  he  made  his  election,  under  the 
authority  of  law,  to  convert  the  proceeding  by  attachment  into 
an  action  by  capias,  acquiring  all  the  advantages,  and  assuming 
a  liability  for  all  the  legitimate  consequences  of  the  change. 
Even  in  the  instance  of  *special  bail  given  by  a  freeholder 
on  notice  from  the  plaintiff,  as  recognized  in  Jack  v.  Shoe-  '- 
maker,  3  Binn.  280,  the  action  must  proceed  in  like  manner  as  if 
a  capias  ad  respondendum  had  been  actually  issued.     In  such  a 

case,  in  the  event  of  a  surrender  of  the  defendant  by  the  bail, 
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there  could  be  no  serious  doubt  in  regard  to  the  nature  of  the 
authority  under  which  the  party  would  be  detained.  The  only 
question  that  could  arise  would  relate  to  the  mode  of  making  up 
the  formal  evidence  of  such  authority,  and  in  practice  this  point 
has  not  been  found  to  create  any  embarrassment. 

The  theory  referred  to,  besides  denying  to  a  defendant  any 
benefit  of  the  Acts  of  July,  1842,  might  bear  severely  upon  him 
in  another  respect.  If  strictly  maintained,  it  would  deprive  him 
even  of  the  benefit  of  a  discharge  under  the  insolvent  laws. 
The  16th  section  of  the  Act  relating  to  Insolvent  Debtors,  passed 
June  16,  1836,  directs  that  the  order  of  the  Court  shall  be  a 
sufficient  warrant  for  the  discharge  of  the  petitioner  from  im- 
prisonment by  virtue  of  process  in  any  action,  &;c.  Thus  a 
voluntary  imprisonment  would  not  be  affected. 

By  virtue  of  a  discharge  under  any  of  the  former  insolvent 
laws,  it  has  been  uniformly  supposed  that  a  defendant  in  foreign 
attachment,  could  be  released  from  imprisonment  when  surren- 
dered by  his  special  bail,  and  perhaps  it  would  have  been  held, 
as  in  other  cases,  that  the  Court  might  dispense  with  the  form 
of  a  surrender,  and  at  once  direct  the  entry  of  an  ex(meretur  on 
the  bail  piece.  In  The  Commonwealth  v.  Riddle,  1  Serg.  &  Raw. 
811,  the  principle  was  recognized  and  the  discharge  enforced. 
I  can  see  no  reason  for  asserting  that  a  different  course  was 
contemplated  by  the  Insolvent  Act  of  1886.  The  idea  of  a 
voluntary  imprisonment  should  then,  on  this  ground  also,  be 
rejected. 

The  notion  is  further  disproved  by  the  well  established  rule, 
that  surety  on  an  appeal  from  an  award  of  arbitrators,  which  is 
in  the  nature  of  special  bail,  is  entitled  to  an  exaneretur^  on  pro- 
duction of  a  certificate  of  the  principal's  discharge  under  the 
insolvent  law.  In  Thom  v.  Brown,  9  Watts  288,  no  dis- 
crimination was  suggested  between  bail  on  appeal  in  a  suit  insti- 
tuted by  summons,  and  bail  on  appeal  in  a  suit  instituted  by 
capiasj  and  the  only  ground  of  controversy  had  reference  to  the 
delay  in  making  application  for  the  relief  which  was  there  obtained 
by  the  bail. 

It  is  not  within  my  conception  of  the  duty  of  a  judicial  tribunal, 
to  speculate  upon  the  expediency  of  the  legislation  under  review, 
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and  thus  to  seek  for  a  mode  of  ezpoanding  the  design  of  the 
law-makers,  in  opposition  to  the  obvious  import  of  their  words. 
As  to  any  actnal  purpose,  there  is  not  less  probability  of  hitting 
the  truth,  in  saying,  that  the  framers  of  the  statutes  of  July, 
1842,  intended  to  include  cases  of  foreign  attachment,  than  ia 
surmising  that  they  intended  to  exclude  them.  The  plain  question, 
which  cannot  be  evaded,  is  this — ^what  deductions  legitimately 
flow  from  the  language  employed.  Assuming  that  all  such 
deductions  were  contemplated  by  the  *legislature,  it  is  p^-^- 
incumbent  upon  the  Court,  without  regard  to  individual  ^ 
opinion  concerning  the  point  of  policy,  to  enforce  them  to  their 
true  extent,  when  satisfactorily  ascertained. 

After  a  careful  examination  and  an  anxious  consideration  of 
the  question,  I  am  of  opinion,  that  in  the  case  before  us,  special 
bail  cannot  be  entered,  but  that  while  under  the  64th  section  of 
the  Act  of  18th  June,  1886,  the  defendant  may  appear  and  take 
defence  to  the  action,  letting  the  attachment  remain  as  a 
security  for  the  amount  to  be  recovered,  the  proper  and  only 
mode  of  dissolving  the  attachment  is  by  a  deposit  of  money  as 
authorized  by  the  62d  section  of  the  same  Act  of  1886. 

Special  bail  refused. 
■ 

Stroud,  J.,  concurred,  and  delivered  the  following  opinion : 

^The  plaintiff  on  the  first  day  of  August,  1842,  issued  t-h^oaq 
a  writ  of  foreign  attachment, — to  which  the  sheriff  has 
returned  that  he  has  attached  fourteen  horses  as  the  property  of 
the  defendant,  &;c. 

The  plaintiff's  cause  of  action  has  been  shown  to  be  a  bill  of 
exchange  dated  January  8,  1842,  drawn  by  a  citizen  of  Balti- 
more, on  a  citizen  of  Philadelphia,  payable  sixty  days  after  date 
in  favor  of  the  defendant,  and  by  him  indorsed  and  delivered  to 
the  plaintiff.  This  bill  was  duly  presented  for  payment  to  the 
acceptor,  payment  refused ;  a  protest  thereon  duly  made,  and 
notice  given  to  the  defendant. 

^Doubts  having  been  entertained  in  regard  to  the  right  of  ruiOAq 
the  defendant  to  enter  special  bail  to  the  action,  with  a 
view  to  dissolve  the  attachment,  the  defendant  moved  the  court  to 
be  permitted  to  enter  special  bail 
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The  doubts  alluded  to  arise  on  the  Act  of  Assembly  ^^to 
abolish  imprisonment  for  debt,''  Jcc,  passed  July  12,  1842,  and 
the  resolution  of  the  19th  of  the  same  month,  repealing  the  pro- 
viso to  the  1st  section  of  that  act 

.  The  1st  section  of  the  Act  of  12th  of  July,  1842,  is  this : 
^^  From  and  after  the  passage  of  this  act,  no  person  shall  be 
arrested  or  imprisoned  on  any  civil  process  issuing  out  of  any 
Court  of  this  Commonwealth,  in  any  suit  or  proceeding  instituted 
for  the  recovery  of  any  money  due  upon  any  judgment  or  decree 
founded  upon  contract,  or  due  upon  any  contract  express  or 
implied,  or  for  the  recovery  of  any  damages  for  non-perform- 
ance of  any  contract,  excepting  in  proceedings  as  for  contempt 
to  enforce  civil  remedies,  actions  for  fines  or  penalties,  or  on 
promises  to  marry,  on  moneys  collected  by  any  public  officer,  or 
for  any  misconduct  or  neglect  in  office,  or  in  any  professional 
employment,  in  which  cases  the  remedies  shall  remain  as  hereto- 
fore. Provided,  that  this  section  shall  not  extend  to  any  person 
who  shall  not  have  resided  in  this  State  for  twenty  days  previous 
to  the  commencement  of  a  suit  against  him/' 

The  authority  upon  which  the  defendant  founds  his  claim  to 
enter  special  bail,  and  thus  dissolve  the  attachment,  is  contained 
in  the  62d  section  of  the  ^^  act  relating  to  the  commencement  of 
actions,"  passed  June  18,  1886.  The  section  provides,  ''if  the 
defendant  or  defendants  in  the  attachment  and  every  of  them, 
shall  at  any  time  before  the  money  paid,  put  in  and  perfect  bail 
to  the  plaintiff's  action,  &c.,  or  if  they  shall  make  a  deposit  in 
the  manner  provided  in  the  case  of  an  arrest  upon  a  capias  ad 
respondendum,  the  attachment  and  all  proceedings  had  thereon 
as  aforesaid  shall  be  dissolved,  and  the  action  shall  proceed  in 
due  course  in  like  manner  as  if  the  same  had  been  commenced 
by  a  writ  of  capias  ad  respondendum.*' 

The  broad  question  then  is,  does  the  entry  of  special  bail,  in 
its  consequences,  authorize  arrest  and  imprisonment?  If  it 
does,  and  actions  against  non-residents  commenced  by  foreign 
attachment,  are  not  excluded  from  the  operation  of  the  act 
''to  abolish  imprisonment  for  debt,"  and  if  such  arrest 
and  imprisonment  can  be  properly  referred  to  any  civil  process 

issued  by  the  court,  it  is  very  plain,  the  entry  of  special  bail 
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cannot  be  permitted,  inasmuch  as  it  would  conflict  with  the  act 
''to  abolish  imprisonment,"  &c. 

It  is  said,  in  the  first  place,  that  actions  commenced  by  foreign 
attachment  are  not  within  the  meaning  of  the  act  ''to  abolish 
imprisonment."  As  the  first  section  was  originally  passed,  such, 
was  certainly  the  case.  For  the  proviso  confines  the  act  to 
persons  resident  for  at  least  twenty  days  in  the  State,  and  foreign 
attachment  lies  only  against  non-residents.  Sut  the  proviso  was 
repealed  before  this  action  was  commenced,  and  what  remains  of 
the  statute,  is  to  *be  interpreted  precisely  as  if  the 
proviso  had  never  been  enacted.  It  is  accordingly  ^ 
argued,  that  the  first  section  as  it  now  stands  excludes  foreign 
attachment.  The  reasoning  to  support  this  proposition  is  this: 
Process  of  arrest  must  be  executed  within  the  territorial  bounda- 
ries of  the  State,  and  the  language  of  the  act,  "no  person  shall  be 
arrested  or  imprisoned  on  any  civil  process  issuing  out  of  any 
Court  of  this  Commonwealth,"  is  therefore  restricted  in  its  mean- 
ing to  the  execution  of  process  within  the  State.  Sut  foreign 
attachment  lies  only  when  the  defendant  is  not  within  the  State. 

Whilst  the  attention  is  confined  to  the  mere  letter  of  the  first 
section,  and  to  the  extra-territorial  characteristic  of  foreign 
attachment,  this  conclusion  seems  fairly  drawn.  But  there  are 
certain  legal  incidents  of  foreign  attachment,  which  must  be 
brought  under  notice.  Foreign  attachment  is  but  a  mode  of 
commencing  a  personal  action ;  one  of  its  principal  objects  is  to 
compel  an  appearance  according  to  the  terms  of  the  writ ;  this 
appearance  is  to  be  effected  by  putting  in  special  bail ;  when  this 
is  done,  the  attachment  is  at  once  dissolved,  and  the  proceeding 
is  then  to  be  regarded  to  all  intents,  as  if  the  action  had  been 
commenced  by  a  capias  ad  respondendum.  When  these  addi- 
tional elements  are  considered,  the  argument  built  upon  the 
nature  of  the  proceeding  in  its  origin,  ceases  to  have  any  force 
or  pertinency.  By  the  entry  of  special  bail,  the  essentiality  of 
the  attachment  is  destroyed.  The  attached  property  is  to  be 
restored  at  once  to  the  defendant,  and  if  by  the  delay  to  put  in 
bail,  a  part  or  the  whole  of  that  property  has  been  sold  by  order 
of  court,  the  proceeds  of  the  sale  are  to  be  paid  to  the  defendant. 

These  changes  have  taken  place  because  the  purpose  of  the 
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attachment  has  been  accomplished.  The  defendant  has  appeared 
to  the  action.  Although  not  corporally  subject  to  the  jurisdic- 
tion of  the  Court  when  the  action  was  begun,  he  has  now  become 
so,  and  is  considered  as  if  he  had  been  so  from  the  first.  His 
appearance,  bj  relation,  converts  him  into  a  resident  at  the  insti- 
tution of  the  suit.  His  rights  and  his  responsibilities  are  pre- 
cisely the  same  as  they  would  have  been,  had  he  been  liable  to 
and  actually  arrested  on  a  capias  ad  respondendum  at  the  outset. 

But  further, — ^and  this  seems  to  me,  in  itself,  decisive  of  the 
point, — ^by  the  very  terms  of  the  62d  section  already  cited,  after 
the  entry  of  special  bail,  ^^  the  action  shall  proceed  in  due  course 
in  like  manner  as  if  the  same  had  been  commenced  by  a  writ  of 
capias  ad  respondendum,**  However,  far  prior  to  the  entry  of 
special  bail,  the  proceedings  in  the  attachment  may  have  been 
carried  short  of  payment  of  the  money  to  the  plaintiff,  although 
a  judgment  may  have  been  obtained  and  execution  awarded,  and 
the  goods  sold,  these  proceedings  are,  in  legal  contemplation, 
expunged,  and  the  cause  is  taken  up  at  the  first  stage  at  which 
the  pleadings  in  personal  actions,  whether  commenced  by  a 
foreign  attachment  or  a  capias  ad  respondendumy  are  identical. 
This  stage  is  the  declaration ;  the  subsequent  pleadings,  the  mode 
of  trial,  the  verdict,  judgment,  and  execution,  are  such  as  belong 
^2511  ^  actions  '^^ commenced  by  a  capias  ad  respondendum* 
And  the  steps  necessary  to  be  taken  in  order  to  fix 
bail  in  actions  commenced  in  this  manner,  must  be  pursued  to 
compass  the  same  end,  where  by  the  entry  of  special  bail  the 
attachment  has  been  dissolved.  Now  this  can  be  done  in  no 
other  way  than  by  issuing  a  capias  ad  satitfaciendum  upon  the 
the  judgment.  Sut  the  act  '^to  •abolish  imprisonment  for 
debt,"  forbids  the  arrest  or  imprisonment  of  the  defendant  on 
any  civil  process  issuing  out  of  any  Court  of  this  Commonwealth. 
This  writ  therefore,  if  issued,  cannot  be  executed.  This  is 
conceded. 

The  suggestion  of  this  difficulty  in  the  way  of  the  conclusion 
that  actions  against  non-residents  begun  by  writ  of  foreign 
attachment,  are  not  embraced  by  the  act  '^  to  abolish  imprison- 
ment," was  answered,  during  the  argument  by  the  statement 

that  the  issuing  of  a  capias  ad  satbffaciendumy  for  the  purpose  of 
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fixing  bailj  was  but  ^^  little  more  than  matter  of  form :"  Hunt  v. 
Coxe,  3  Burr.  1360.  This  is  true,  jet  it  is  not  mere  form.  It 
cannot  be  dispensed  with.  It  must  issue — ^must  be  put  into  the 
hands  of  an  officer  whom  it  directs  to  execute  it  bj  taking  the 
body  of  the  defendant, — and  although  in  practice,  the  officer 
seldom  if  ever  makes  *  any  effort  to  execute  it,  yet  he  would, 
without  doubt,  be  justified  in  executing  it,  according  to  its  man- 
date, and  should  the  bail,  as  they  have  a  right  to  do,  conduct 
the  defendant  to  the  presence  of  the  officer  and  request  the 
arrest  to  be  made,  most  certainly  he  ought  to  comply,  and  unless 
ignorant,  or  reckless  of  his  duty,  would  comply.  Under  such 
circumstances,  the  return  of  N.  E.  I.  would  be  perjury,  not  only, 
I  apprehend,  in  pro  consdentiaj  but  in  criminal  jurisprudence. 

If  this  view  of  the  obligatory  character  of  a  ca.  sa.  is  correct, 
and  I  entertain  no  doubt  that  it  is,  the  act  ^'  to  abolish  imprison- 
ment for  debt,"  virtually  prohibits  it  to  be  issued ;  and  as,  unless 
issued,  the  bail  cannot  be  made  responsible  to  the  plaintiff,  the 
entry  of  bail  would  be  of  no  advantage  to  the  plaintiff,  and  ought 
not  to  be  allowed. 

It  is  unnecessary  to  pursue  the  inquiry  further.  I  will,  how- 
ever, notice  very  briefly,  another  ground  taken  by  the  plaintiff's 
counsel.  It  was  said,  that  a  surrender  of  the  bail  by  the  princi- 
pal could  not  be  effected  but  through  the  medium  of  a  bail  piece 
— and  it  was  suggested  that  this  was  civil  process,  and  forbidden 
by  the  statute. 

It  is  exceedingly  clear,  it  seems  to  me,  that  a  bail  piece  is 
not  civil  process.  In  NicoUs  v.  Ingersoll,  7  Johns.  R.  154,  Mr. 
Justice  Thompson,  examines  this  very  topic.  ^^  The  power  of 
taking  and  surrendering  (bail)  is  not  exercised  under  any  judi- 
cial process,  but  results  from  the  nature  of  the  undertaking  by 
the  bail.  The  bail  piece  is  not  process,  nor  anything  in  the 
nature  of  it ;  but  is  merely  a  record,  or  memorial  of  the  delivery 
of  the  principal  to  his  bail  on  security  gi^en."  So  in  6  Mod. 
281,  cited  with  approbation  in  NicoUs  v.  Ingersoll,  it  is  said, 
bail  may  take  their  principal  even  on  a  Sunday,  and  confine  him 
tiU  the  next  day  and  then  surrender  him,  and  the  doing  so  on 
Sunday  is  no  service  of  process." 

Whether  the  procurement  of  a  bail  piece  is  essential  to  the 
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4^050-1  arrest  *of  the  principal,  is,  perhaps,  nowhere  decided. 
It  is  usual  to  procure  it,  and  is  a  ready  mode  of  evi- 
dencing the  authority  of  the  bail  over  the  principal.  But  I  can 
hardly  doubt  that  bail  would  be  justified  in  taking  him  without  a 
bail  piece,  and  that  this  would  be  so  held  in  a  contest  between 
the  principal  and  his  bail.  For  by  inducing  them  to  become  his 
bail,  he  has  agreed  to  become  their  prisoner — to  be  in  their  cus- 
tody instead  of  that  of  a  jailor.  It  was  said  by  Lord  Loughbor- 
ough in  Sheers  v.  Brooks,  2  H.  Bl.  120,  *^  when  a  party  is 
bailed,  the  bail  have  a  right  to  go  into  the  house  of  the  principal 
as  much  as  he  has  himself;  they  have  a  right  to  be  constantly 
with  him,  and  to  enter  when  they  please  to  take  him."  And  this 
right  must  result  from  the  agreement  implied  by  the  act  of  in- 
ducing them  to  become  bail.  The  bail  bond^  under  our  statute 
is  the  evidence  from  which  this  agreement  is  to  be  implied.  The 
bail  piece  is  substantially  a  mere  certificate  of  the  existence  of 
the  bond,  and  on  the  trial  of  an  action  by  the  principal  against 
the  bail  for  arresting  him,  surely  the  bond  itself  and  not  the 
certificate  would  be  deemed  equal  if  not  higher  evidence. 

Motion  refused. 

The  following  dissenting  opinion  was  delivered  by 
^1971  *JoNES,  J. — The  single  question  presented  by  this  mo- 
tion is,  whether  a  non-resident,  upon  whose  goods  process 
of  attachment  issued  under  the  4rlth  section  of  the  act  relating  to 
the  commencement  of  actions  has  been  executed,  has  the  right, 
since  the  act  to  abolish  imprisonment  for  debt,  and  the  act  repeal- 
ing the  proviso  to  the  first  section  of  the  last-mentioned  act,  to 
enter  special  bail  to  the  action,  for  the  purpose  of  dissolving  the  at- 
tachment and  liberating  his  goods  from  the  operation  of  that  writ. 

The  plaintiff  contends,  that  the  effect  of  the  two  last-mentioned 

acts,  is  to  abolish  the  right  of  a  defendant  to  enter  special  bail, 

in  all  actions  brought  for  the  recovery  of  money  due  by  contract ; 

whether  commenced  by  attachment  or  otherwise ;  and  that  the 

defendant  is  obliged  to  make  a  deposit  of  money  under  the  62d 

and  the  20th  sections  of  the  act  for  the  commencement  of  actions, 

if  he  wishes  to  liberate  his  goods  immediately  from  the  lien  of  the 

attachment;  or  he  may  appear  gratu^  and  take  defence  under 
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the  64th  section  of  the  same  act,  and  if  he  obtains  a  verdict  in 
his  favor  and  the  judgment  of  the  court  thereon,  then  indeed  the 
attachment  by  force  of  the  act  ceases  to  bind  the  goods  attached ; 
in  other  words,  is  dissolved.  This  question  was  slightly  argued 
upon  a  former  ^motion  made  in  this  case.  It  is  undoubt-  r^ci  qq 
edly  an  important  one,  as  it  will  affect,  not  only  the  course 
of  the  practice  in  cases  hereafter  to  be  brought,  but  also  cases 
now  depending,  in  which  attachments  have  been  dissolved  by  the 
entry  of  special  bail. 

If  the  effect  of  the  Act  of  the  12th  July,  1842,  and  the  act 
repealing  the  proviso  to  the  first  section  of  it,  be  to  deprive  the 
defendant  of  the  right  to  enter  special  bail,  on  the  ground  that 
he  cannot  lawfully  be  detained  in  custody,  or  be  imprisoned,  if 
his  bail  should  surrender  him,  it  will  follow,  that  in  all  cases 
pending,  where  the  attachment  has  been  dissolved,  the  bail  would 
be  entitled  to  an  exoneretur  without  a  surrender ;  for  the  Court 
would  not  require  the  actual  surrender  to  jail  of  a  defendant, 
whom  they  would  immediately  discharge  from  imprisonment.  In 
such  cases,  therefore,  the  plaintiffs  if  they  should  recover  judg- 
ment, would  be  obliged  to  pursue  their  debtors  in  foreign  Courts, 
and  they  might  as  well  do  it,  upon  their  original  demands  as 
upon  judgments  obtained  in  the  Courts  of  this  state,  especially  in 
the  case  of  defendants  who  do  not  reside  in  the  United  States. 

The  policy  of  the  law  authorizing  attachments,  which  is  to 
make  the  *'  effects  of  persons  not  residing  within  the  Common- 
wealth equally  liable  with  those  of  persons  dwelling  upon  the 
spot,  to  make  restitution  for  debts  contracted  or  owing  in  this 
state,"  would,  in  these  cases,  be  evaded. 

The  question  is  important  also,  in  respect  to  future  cases. 
The  act  to  abolish  imprisonment  for  debt,  in  certain  cases, 
was  undoubtedly  intended  to  confer  a  benefit  upon  that  class  of 
debtors,  whose  cases  are  within  the  favorable  operation  of  its 
first  section.  But  if  it  embraces  the  case  of  non-residents,  and 
the  true  construction  of  it  be  that,  which  the  plaintiff  contends 
for,  it  may  operate  greatly  to  the  injury  of  such  persons.  As 
the  law  was  before,  they  might  adopt  either  of  three  courses,  as 
their  circumstances  might  allow  or  their  interests  require.  It  is 
certainly  no  benefit  to  them,  to  narrow  their  right  of  election 
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from  three  to  two  courses.  Much  less  is  it  for  their  benefit  to 
take  awaj  their  right  to  enter  bail,  which  is  the  most  beneficial 
of  the  three. 

The  case  may  occur  in  which  the  defendant  maj  defeat  the 
plaintifi"  altogether  upon  trial,  or  reduce  his  demand  to  an  incon 
siderable  sum,  compared  to  that  sworn  to,  or  the  value  of  the 
property  attached.  In  such  cases  the  defendant  might  suffer 
great  injury  by  being  forced  to  deposit  a  sum  of  money  equal  to 
the  amount  in  demand,  or  allow  his  property  to  remain  seques- 
tered from  his  control  until  after  trial  and  judgment.  The 
command  of  the  writ  is  to  attach  the  defendant  by  all  and  singu- 
lar his  goods  and  chattels,  lands  and  tenements,  however  great 
their  value,  and  however  small  the  demand  of  the  plaintifi*  may  be. 
In  cases  where  the  property  attached  is  chargeable  or  perish- 
able, the  defendant  would  be  forced,  either  to  submit  to  a  sale  of 
the  whole  by  the  sheriff,  or  to  make  the  deposit  of  money  re- 
quired ;  *whereas,  if  he  were  allowed  to  enter  bail,  he 
-I  might  get  the  control  of  his  property  immediately,  without 
suffering  any  very  great  inconvenience. 

We  have  in  this  case  an  unusual  transposition  of  parts,  or  ar- 
guments. The  defendant  urges  his  right  to  waive  any  immunity 
supposed  to  be  conferred  upon  him  by  the  Act  of  the  12th  of 
July,  1842,  for  his  motion  amounts  to  that ;  while  the  plaintiff 
resists  this  right,  not  on  the  ground  of  an  intention  of  the  legis- 
lature to  confer  upon  plaintiffs  in  actions  commenced  by  attach- 
ment, any  advantage,  but  because  the  law  which  allowed  defend- 
ants living  out  of  the  Commonwealth,  voluntarily  to  come  within 
it,  and  voluntarily  to  enter  bail  to  the  action,  or  employ  an  agent 
to  do  it  for  them,  which  is  the  course  usually  pursued  by  non- 
residents, might  lead  to  their  arrest  and  imprisonment  for  debt, 
which  would  be  inhumane,  and  for  that  reason  ought  to  be 
abolished. 

But  though  the  question  is  important,  it  is  not  difficult,  as  it 
strikes  me,  to  decide  it  upon  satisfactory  grounds.  It  is  a  ques- 
tion of  construction,  not  of  the  Act  of  the  13th  June,  1886,  rela- 
ting to  the  commencement  of  actions,  but  merely  of  the  Act  of 
the  12th  July,  1842,  to  abolish  imprisonment  for  debt,  and  of 

the  act  repealing  the  proviso. 
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It  is  plain  that  the  Act  of  12th  July,  1842,  did  not  have  the 
effect  contended  for  by  the  plaintiff.  The  proviso-  to  the  first 
section  expressly  excludes  from  its  operation,  every  person  "who 
shall  not  have  resided  within  this  State  for  twenty  days  previous 
to  the  commencement  of  a  suit  against  him."  Had  the  legisla- 
ture allowed  this  act  to  remain  as  it  was  passed,  this  question, 
it  is  presumed,  would  not  have  been  made.  It  is  the  repeal  of 
the  proviso  to  the  first  section,  which  has  altered  the  law  relative 
to  attachments,  if  the  law  be  altered,  and  the  question  therefore 
turns  primarily  upon  the  effect  of  the  act  repealing  the  proviso, 
and  not  upon  the  Act  of  the  12th  July,  1842,  as  it  was  passed. 
It  is  contended  by  the  plaintiff,  that  the  first  section  of  the  Act 
of  the  12th  July,  1842,  without  the  proviso,  includes  the  case  of 
non-residents,  and  that  the  repeal  of  the  proviso,  enlarges  the 
operation  of  the  section,  so  as  to  make  it  embrace  such  persons. 
He  cannot  contend  for  less,  without  conceding  the  whole  ques- 
tion ;  for  if  the  section  without  the  proviso,  does  not  include  non- 
residents, the  mere  repeal  of  the  proviso  cannot  have  the  effect 
of  including  them,  unless  it  can  have  the  effect  of  enlarging  its 
operation  beyond  the  import  of  its  terms. 

If  the  plaintiff's  view  of  this  section  were  correct,  still  it  might 
reasonably  be  doubted,  whether  the  legislature,  by  repealing  the 
proviso,  intended  anything  more  than  to  extend  the  benefit  of 
the  act  to  all  persons  found  within  the  Commonwealth  at  the 
time  of  the  issuing  of  the  process  ;  but  when  the  proviso  is  con- 
sidered as  a  part  of  the  section,  the  intention  of  the  legislature 
very  clearly  appears. 

We  may  consider  the  act  under  consideration,  with  respect  to 
three  classes  of  persons. 

*(1.)  Persons  residing  within  the  Commonwealth,  and 

.  r*200 

who  have  resided  therein  more  than  twenty  days  previous  ^ 

to  the  commencement  of  a  suit  against  them : 

(2.)  Persons  residing  within  the  Commonwealth,  but  who  have 
not  resided  therein  during  twenty  days  previous  to  the  com- 
mencement of  the  suit  against  them  : 

(3.)  Persons  not  residing  within  the  Commonwealth,  and  who 
are  not  actually  therein  at  the  time  of  the  commencement  of  a 
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suit  against  them, — that  is  all  persons  everywhere  out  of 
Pennsylvania. 

Of  the  first  of  these  classes  of  persons,  nothing  need  be  said, 
as  neither  the  proviso  under  consideration,  nor  the  act  which 
repeals  it,  affects  them.  The  question  then  is,  whether  the 
legislature,  by  repealing  the  proviso,  intended  merely  to  extend 
the  benefit  of  the  first  section  of  the  act  to  abolish  imprison- 
ment for  debt,  to  persons  within  the  Commonwealth,  but  who 
have  not  resided  therein  twenty  days,  or  whether  they  intended 
also,  to  embrace  persons  who  neither  reside  within  the  Common* 
wealth  nor  are  in  fact  within  it,  at  the  time  of  the  issuing  of  the 
process. 

It  is  obvious,  that  the  legislature,  in  passing  the  first  section 
of  this  act,  intended  to  confer  a  benefit  upon  persons  not  only 
amenable  to  the  jurisdiction  of  the  Courts  of  the  Commonwealth, 
but  liable  to  arrest  and  imprisonment  upon  process  issued  there- 
from. It  cannot  be  supposed,  for  example,  that  the  legislature 
had  any  reference  to  artificial  persons  or  corporations  aggregate, 
against  which  process  of  arrest  is  never  issued,  and  upon  which 
it  cannot  be  executed.  The  intention  would  be  absurd;  and 
equally  absurd  would  it  be,  for  the  legislature  to  enact  that  no 
person  residing  and  being  out  of  this  Commonwealth,  shall  be 
arrested  or  imprisoned  upon  any  civil  process  issuing  from  any 
of  its  Courts. 

It  follows  from  this  postulate,  that  the  proviso  to  the  first 
section,  also  has  respect  merely  to  persons  who  are  within  the 
Commonwealth ;  because  its  use  and  effect  is  merely  to  exclude 
from  the  operation  of  the  section  a  class  of  persons,  who  would 
otherwise  be  comprised  by  its  terms.  The  section  supposes  the 
case  of  persons  within  the  reach  of  process  and  in  danger  of  ar- 
rest, and  the  proviso  requires,  that  they  should  have  been  so,  at 
least  twenty  days,  in  order  to  be  entitled  to  the  benefit  of  the 
section.  The  repeal  of  the  proviso  therefore  enlarges  the  opera- 
tion of  the  section,  so  as  to  bring  within  it,  all  persons  in  the 
Commonwealth,  whether  they  have  resided  therein  twenty  days 
or  not ;  but  not  so  as  to  comprise  the  case  of  persons  residing 
and  being  out  of  the  Commonwealth,  and  of  course  beyond  the 

reach  of  process  of  arrest. 
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This  view  of  the  first  section,  may  be  confirmed  by  an  argu- 
ment founded  upon  the  second  and  third  sections.  The  first 
section  confers  in  general  terms  upon  a  certain  class  of  debtors, 
immunity  from  arrest.  The  second  section  provides  "that  in 
all  cases,  where  by  the  first  section  a  party  to  a  suit  cannot  be 
arrested/'  which  is  equivalent  to  saying,  that  in  respect  to  all 
persons  within  the  protection  of  the  *first  section,  the 
creditor  may  have  a  warrant  upon  certain  conditions.  '-  " 
The  two  sections  are  commensurate,  that  is,  creditors  have  the 
right  to  proceed  according  to  the  provisions  of  the  second  and 
third  sections  against  all  debtors  within  the  protection  of  the 
first  section,  if  they  think  them  liable  to  be  arrested  on  the 
ground  of  fraud.  This  is  plain  from  the  initial  clause  of  the 
second  section.  But  the  second  and  the  following  sections  all 
proceed  upon  the  supposition  that  the  debtor  is  within  the  reach 
of  process.  They  are  impracticable  in  respect  to  persons  out  of 
the  State.  The  legislature  therefore  must  have  intended  to  con- 
fine the  first  section  to  persons  actually  within  the  State  at  the 
time  of  issuing  the  process,  or  to  extend  the  provisions  of  the 
second  and  following  sections  to  non-residents,  which  will  not  be 
pretended.  It  may  be  observed  too,  that  the  right  to  apply  for 
a  warrant  is  given  to  the  party  who  shall  have  commenced  a  suit. 
But  if  the  suit  be  commenced  by  attachment,  which  would  be  in- 
valid, if  the  defendant  be  within  the  county,  it  would  be  very 
absurd  for  the  plaintifi*  to  apply  for  a  warrant,  which  would  be 
abortive,  if  the  defendant  were  not  within  the  county. 

This  argument  may  be  enforced  by  another  founded  upon  the 
nature  of  the  process  of  attachment.  The  legislature  evidently 
had  in  view  process,  by  virtue  of  which  the  person  of  a  defend- 
ant may  be  arrested  and  imprisoned.  The  words  are ;  "  No  per- 
son shall  be  arrested  or  imprisoned  upon  any  civil  process,"  &c. 
But  the  process  of  attachment  against  a  non-resident,  commands 
the  sheriff  "  to  attach  him  by  all  and  singular  his  goods  and 
chattels,  lands  and  tenements,"  &c.,  so  that  he  be  and  appear 
before  the  Court,  &c.  It  gives  no  authority  to  attach  the 
defendant  by  his  person  or  to  arrest  and  imprison  him,  even  if 
he  should  come  within  the  county.     It  cannot  be  supposed, 

therefore,  that  the  legislature  intended  to  forbid  the  execution 
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of  this  writ,  by  words  which  merely  forbid  the  arrest  and  im- 
prisonment of  the  defendant's  person.  Nor  can  it  be  said  that 
the  defendant,  if  he  should  come  within  the  county  and  enter 
special  bail,  and  afterwards  be  surrendered  to  jail,  would  be 
imprisoned  on  the  process  of  attachment.  As  the  writ  of  at- 
tachment gives  no  authority  to  arrest  him,  it  can  give  no  author- 
ity to  detain  him  on  his  being  surrendered  to  jail.  On  the 
contrary,  the  Court,  upon  the  entry  of  special  bail,  and  on  the 
motion  of  the  defendant,  dissolve  the  attachment ;  that  is,  they 
put  an  end  to  its  effect  to  all  intents  and  purposes.  The  use  of 
the  attachment  in  the  first  place,  is  to  warn  the  defendant  to  ap- 
pear. It  operates  by  sequestering  his  effects  from  his  control, 
and  is  therefore  deemed  a  sufScient  means  of  conveying  actual 
notice  to  him  of  the  suit  (Bro.  Ab.,  Attachment,  pi.  9,  Retorna 
Brevium,  Attachment,  pa.  158),  although,  if  the  defendant  make 
default  at  three  successive  courts,  the  writ  serves  the  further 
purpose  of  holding  the  effects  attached  till  execution  is  levied 
upon  them,  and  then  the  proper  effect  of  the  attachment  upon 
the  goods  ceases,  and  they  pass  from  the  lien  of  the  attachment 
to  the  lien  of  the  execution. 

^oAQi  *But  if  the  defendant  appear,  which  he  can  do,  either 
by  putting  in  special  bail,  or  by  putting  himself  in  the 
custody  of  the  sheriff  of  the  county  (Bohun.  Priv.  Lond.  240), 
although  not  otherwise,  the  whole  object  of  the  writ,  is'  accom- 
plished and  the  action  proceeds,  not  under  the  attachment,  but  as 
if  it  had  been  commenced  by  capicn  or  summons ;  or  as  if  the 
party  had  put  in  special  bail  upon  notice  given  under  the  Act  of 
the  20th  March,  1725.  The  defendant  then,  whether  he  be  in 
the  custody  of  bail  or  of  the  sheriff,  is  not  detained  or  imprisoned 
by  virtue  of  any  process,  but  by  his  own  voluntary  undertaking. 
It  is  said,  however,  that  this  is  only  postponing  the  difSculty ; 
for  if  the  plaintiff  obtain  a  judgment,  the  bail  cannot  be  fixed 
without  issuing  a  ca.  sa.  against  the  principal,  and  this,  it  is 
supposed,  the  act  under  consideration  forbids.  This  is  a  mis- 
take ;  the  act  does  not  forbid  the  issuing  of  process  of  arrest  in 
any  case,  but  only  the  execution  of  it  in  certain  cases,  by  the 
arrest  and  imprisonment  of  the  debtor.     The  words  are:  ^'No 

person  shall  be  arrested  or  imprisoned  upon  any  civil  process 
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issuing  out  of  any  court."  Formerly  it  was  a  common  practice, 
to  issue  writs  of  cap.  ad  reap,  marking  them  with  the  words 
"  no  bail  required/'  in  which  case,  it  was  sufficient  according  to 
the  rules  of  this  Court,  for  the  officer  to  serve  the  defendant 
with  a  copy  of  the  writ,  and  take  from  him  a  note  authorizing 
the  prothonotary  of  the  Court  to  enter  his  appearance  to  the 
action.  If  a  plaintilT  should  see  fit  to  adopt  this  practice  in 
respect  to  a  defendant  within  the  protection  of  this  act,  the  writ 
could  not  be  quashed  as  having  issued  against  law,  but  only  the 
service  of  the  writ,  if  it  should  be  made  by  the  arrest  of  the 
defendant's  person.  The  remark  is  equally  applicable  to  a  capias 
in  execution.  But  a  ca.  sa,  when  issued  to  fix  bail  is  never  exe- 
cuted. If  it  be  executed  by  the  arrest  of  the  defendant,  the  bail 
are  not  fixed,  but  their  obligation  is  discharged  by  that  act.  The 
issuing  of  the  ca.  %a,  to  fix  bail  is  the  first  step  in  the  action 
against  them  upon  their  recognizance,  as  well  as  the  last  step  in 
the  action  against  the  defendant.  ^  The  object  of  it  is  to  give 
the  bail  notice  of  the  plaintiff's  intention  to  proceed  against 
them.  It  is  commonly  issued  only  a  few  days  before  the  return 
day,  and  lodged  in  the  sheriff's  office  so  that  it  may  lie  there 
four  days  exclusive,  when  the  sheriff,  as  a  matter  of  course, 
makes  return  upon  it  of  non  est  inventus.  There  is  nothing  in 
this  practice  which  is  forbidden  by  the  act  under  consideration. 
The  object  of  the  practice  is,  not  to  affect  the  defendant,  but  his 
bail,  and  the  design  of  the  proceeding  would  be  defeated  by  the 
arrest  of  the  defendant.  It  may  be  added  in  this  place,  that  in 
all  those  cases,  where  the  bail  are  unable  to  surrender  their 
principal  within  the  time  allowed  them  for  the  purpose,  or  being 
sufficiently  indemnified,  do  not  choose  to  do  so,  the  plaintiff  may 
obtain  satisfaction  of  his  debt,  without  issuing  any  process  against 
the  defendant's  person,  except  the  ca.  sa.^  which  is  issued  for  the 
mere  purpose  of  giving  notice  to  his  bail. 

♦This  result  is  more  likely  to  occur  in  actions  commenced  r^onq 
by  foreign  attachment,  than  in  other  cases.     If  a  defend- 
ant reside  out  of  this  State,  especially  if  he  resides  in  a  foreign 
country,  or  in  a  distant  part  of  the  United  States,  it  is  not  prob- 
able that  any  person  would  incur  the  obligation  of  special  bail 

without  indemnity,  or  that  a  person  residing  in  a  foreign  country 
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or  a  distant  State  of  the  Union,  would  submit  to  be  brought 
within  the  county  and  be  surrendered  to  prison,  rather  than  pay 
the  debt.  Tet  it  is  supposed  this  maj  happen,  and  extremely 
remote  as  the  probability  in  most  cases  is,  it  is  urged  as  an  argu- 
ment against  the  right  of  a  defendant  to  enter  special  bail. 

It  is  impossible  to  follow  the  plaintiff's  objections  to  the  de- 
fendant's motion,  without  an  examination  of  the  course  of  the 
practice,  and  this  must  be  my  apology  for  entering  into  details 
with  which  none  but  persons  conversant  with  the  course  of  the 
Courts,  can  be  supposed  to  be  familiar. 

Take  then  the  case  supposed,  viz.,  that  of  a  defendant  surren- 
dered by  his  bail,  after  the  return  of  a  ea.  sa.  nan  est  invenhUy 
and  before  the  quarto  die  post  of  the  return  day  of  the  »c%.  fa. 
issued  against  the  bail.  It  is  obvious  that  the  defendant  is  not 
imprisoned  by  virtue  of  the  ca.  sa,  which  has  been  returned  and 
filed  of  record  in  the  Court.  And  no  alias  ca,  %a.  has  been 
issued.  What  then  is  the  sheriff's  or  jailer's  warrant  for  detain- 
ing the  defendant  in  prison  ? 

The  course  of  the  practice  in  the  English  courts,  from  which 
ours  has  been  adopted  with  considerable  abridgment  in  matters 
of  form,  is  this :  If  the  principal  voluntarily  surrender  himself  to 
the  custody  of  the  sheriff,  or  is  surrendered  by  his  bail,  he  is 
taken  into  court  or  before  a  judge  at  his  chambers  and  a  commit- 
titur  is  then  made  out.  The  defendant  is  then  delivered  to  a 
tipstaff,  who  conveys  him  to  prison.  The  bail  then  give  notice 
to  the  plaintiff  of  the  surrender  and  commitment  and  make  proof 
of  the  service  of  this  notice  by  aflBdavit.  They  then  procure  a 
certificate  from  the  marshal,  that  the  defendant  is  in  his  custody, 
and  upon  the  production  of  the  bail  piece  and  certificate  to  the 
proper  officer,  an  exoneretur  is  entered  on  the  bail  piece.  An 
entry  is  then  made  of  the  committitur  and  surrender  on  the  mar- 
shal's book — ^the  committitur  piece  itself  is  filed  with  the  clerk  of 
the  judgments  and  an  entry  is  made  of  it  upon  the  roll:  2  Arch. 
Pr.  118.  The  purport  of  the  entry  on  the  roll  is,  that  at  the 
prayer  of  the  plaintiff  the  defendant  is  committed  to  the  custody, 
&c.,  in  execution  for  the  debt,  there  to  remain  till  the  plaintiff  be 
fully  satisfied  the  said  debt.  (Arch.  Forms  474,  1  Chit.  Rep. 
364,  2  B.  &  A.  607,  Petersdorf  on  Bail  897,  1  Lee's  Diet. 
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Pr.  250,  251,  359).  All  this  is  done  without  the  agency  of  the 
plaintiff.  In  fact  he  is  not  supposed  to  have  any  knowledge  of 
the  proceeding  until  after  the  committitur  is  made  out  and  the 
defendant  conyeyed  to  prison  at  the  instance  of  his  bail.  Peters- 
dorf  on  Bail  410,  and  cases  cited.  It  is  done  in  discharge  of  the 
bail.  The  plaintiff  is  not  bound  by  it,  because  he  may  notwith- 
standing the  committitur  and  commitment  of  the  defendant  issue 
a  fi.  fa,  against  the  defendant's  goods,  which  he  *could  r*9()4 
not  do,  if  the  defendant  were  in  truth  detained  in  prison 
on  process  issued  at  his  suit. 

By  our  practice,  the  defendant  upon  surrender,  is  not  brought 
into  Court,  nor  before  a  judge,  nor  is  a  committitur  made  out. 
The  bail  deliver  the  defendant  to  the  sheriff,  or  jailer,  and  lodge 
the  bail  piece  with  him,  which  serves  in  the  hands  of  the  jailer, 
as  it  did  in  the  hands  of  the  bail,  to  warrant  the  detention  of  the 
defendant.  The  jailer,  upon  receiving  the  defendant,  gives  the 
bail  a  receipt  or  written  acknowledgment  of  the  fact,  and  upon 
the  production  of  this  receipt,  and  after  notice  given  of  the  sur- 
render to  the  plaintiff,  the  Court  order  that  an  exoneretur  be 
extered  on  the  bail  piece,  which  order  is  recorded  in  the  minutes 
of  the  Court.  In  actions  commenced  by  capias^  where  the  de- 
fendant is  surrendered  before  judgment,  he  is  in  custody  under 
that  process :  and  after  judgment  he  may  be  deemed  to  be  held 
thereby,  although  by  the  practice  of  the  English  Courts  the 
defendant  is  entitled  to  a  supersedeas  or  to  be  discharged  on 
common  bail  unless  charged  in  execution,  within  two  terms  after 
the  judgment  including  the  term  at  which  the  judgment  is  ren- 
dered (Rules  K.  B.  Trin.  2  Geo.  1,  East.  8  Geo.  1,  Bourne's 
Rules  &  Orders,  K.  B.,  Lee's  Diet.  Pract.  titles  Supersedeas, 
Prisoner  II.,  6  T.  R.  776,  2  Wilson  380,  Law  of  Arrests,  p.  127, 
129).  By  another  rule  of  the  Court  of  K.  B.,  Hil.  22  Car.  1, 
the  plaintiff  was  required  to  make  his  election,  whether  he  would 
proceed  after  the  surrender  of  the  defendant  to  charge  his  body 
in  execution  or  proceed  against  his  goods.     Stiles'  Register  107. 

Whether  these  provisions  of  the  practice  of  the  English  Courts, 
would  be  applied  by  our  Courts  in  the  absence  of  express  rules, 
it  is  unnecessary  to  consider.  But  whatever  be  the  warrant  for 
detaining  the  defendant  after  judgment  in  an  action  commenced 
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by  capias^  where  he  is  Burrendered  before  jadgment ;  in  actions 
commenced  by  attachment,  there  is  no  warrant  by  our  practice 
bat  the  bail  piece :  for  the  attachment  does  not  authorize  the 
detention  of  the  defendant — ^the  ca.  sa.  issued  to  fix  bail  has 
spent  its  force  and  has  been  returned  nan  est  inventus  and  no 
committitur  or  other  warrant  is  made  out  by  the  Court,  or  a  judge 
or  any  officer  of  the  Court. 

Add  to  this,  the  plaintiff  may,  notwithstanding  the  surrender 
and  the  detention  of  the  defendant  under  the  bail  piece,  proceed 
against  the  defendant's  goods,  at  least  within  a  reasonable  time 
after  notice  of  the  surrender,  as  though  nothing  had  been  done 
which  he  could  not  do  if  the  defendant  were  held  upon  process 
issued  at  his  suit ;  for  example-— if  he  were  held  upon  an  aUois 
ca.  sa.j  which  by  the  practice  of  the  Common  Law  Courts  of  Eng- 
land, he  would  be  obliged  to  issue  within  a  specified  time  or  lose 
the  advantage  of  the  defendant's  surrender. 

Now  it  has  been  decided  that  a  bail  piece  is  not  process,  nor 
in  the  nature  of  it.  It  is  a  memorial  merely,  of  the  delivery  of 
the  defendant  to  bail,  on  security  given  (NichoU  v.  IngersoU,  7 
Johns.  155).  In  cases  of  foreign  attachment,  the  defendant's  act 
of  coming  into  the  '^'relation  of  a  principal  to  bail  is  purely 
J  voluntary.  He  might  stay  out  of  the  Commonwealth  if  he 
chose  to  do  so,  or  he  might  come  within  the  county,  without 
danger  of  being  arrested  under  the  attachment,  and  in  this  re- 
pect  he  stands  upon  a  different  footing  from  a  defendant  held 
under  a  capias  ad  respondendum^  who  must  give  bail  or  be  im- 
prisoned. 

If  then  it  is  correct  to  say  that  a  bail  piece  is  not  civil  process, 
the  case  supposed  upon  the  argument,  if  it  should  occur,  would 
not  be  within  the  words  of  the  act:  nor  is  it  within  the  spirit  of 
the  act :  but  this  is  a  point  which  I  will  notice  in  connection  with 
another  topic. 

Again  it  is  said  that  if  no  process  be  actually  issued  under 
which  the  defendant  is  detained,  yet  it  must  be  deemed  to  have 
been  issued  and  this  should  defeat  the  defendant's  right  to  enter 
bail.  It  seems  to  be  conceded  that  the  legislature  did  not  actu- 
ally intend  by  the  act  under  consideration  in  any  way  to  affect 

the  process  of  foreign  attachment,  and  this,  for  reasons  already 
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given,  appears  to  me  plainly  enough  from  the  act  itself.  If  they 
have  affected  this  process,  it  is  a  result  which  it  is  supposed  on  all 
hands  would  have  been  provided  against  had  it  been  foreseen. 
Why  then  should  the  Court  be  called  upon  to  give  an  effect  to 
the  act  which  was  never  intended,  by  supposing  the  existence  of 
process,  which  does  not  in  fact  exist,  in  order  to  prove  that  a  de- 
fendant is  detained  by  process  issued  at  the  suit  of  the  plaintiff, 
who  has  actually  issued  no  process  at  all,  under  which  the  defend- 
ant can  be  retained  a  moment  ? 

This  act  does  not  forbid  the  Courts  to  deem  defendants  to  be 
detained  under  process  when  they  are  not  so ;  it  is  infringed  only 
when  debtors  within  the  protection  of  the  act  are  detained  by 
viirtue  of  process  which  really  has  issued. 

But  the  law  makes  no  such  supposition.  The  committitur  piece, 
which  according  to  the  practice  of  the  Common  Law  Courts  of 
England,  is  made  by  the  Court  or  a  Judge,  on  the  surrender  of 
the  defendant  by  his  bail,  is  not  process.  It  is  of  the  same  nature 
as  the  bail  piece,  being  a  memorial  merely  of  the  delivery  of  the 
defendant  to  the  marshal.  (1  Lee's  Diet,  of  Pract.  860.)  In 
our  practice  the  place  of  the  committitur  piece,  is  supplied  by  the 
bail  piece,  which  is  delivered  with  the  defendant  to  the  sheriff  or 
jailer.  The  surrender  is  in  discharge  of  the  recognizance ;  but  a 
momentary  compliance  with  the  condition  of  the  recognizance  is 
not  enough ;  the  defendant  must  remain  surrendered,  during  a 
reasonable  time,  ready  to  be  charged  in  execution ;  which  time  in 
the  English  Courts  is  fixed  by  rules.  If  the  plaintiff  in  the  mean 
time  issues  process  against  the  defendant's  goods,  the  defendant 
will  be  set  at  liberty  on  application  to  the  Court ;  or  if  the  plain- 
tiff should  delay  execution  beyond  the  time  allowed,  the  defend-- 
ant  would  be  supersedeable.  This  part  of  the  practice,  however, 
is  of  very  little  use  at  present  either  in  England  or  in  the  United 
States;  it  having  been  rendered  almost,  if  not  entirely  useless,  by 
insolvent  laws.  Our  Act  of  Assembly,  relating  to  insolvent 
debtors,  makes  provision  for  the  relief  of  a  person  held  on 
a  *bail  piece,  as  well  as  for  persons  arrested  or  detained  ^ 
by  virtue  of  any  process,  issued  in  any  civil  suit  or  proceeding — 
thus  distinguishing  between  process  and  a  bail  piece— and  even  a 
non-resident  is  not  debarred  relief  under  this  act  after  three 
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month's  confinement  in  jail,  all  which  time  the  plaintiff,  accord- 
ing to  the  English  practice,  would  have  to  charge  him  with  an 
alias  ca.  %a.  I  cannot  learn  that  in  this  country  an  alias  ca,  $a. 
is  ever  issued  in  such  eases. 

It  is  true  that  if  the  person  held  on  a  bail  piece,  give  a  bond 
under  the  act  relating  to  insolvent  debtors,  he  may  be  ultimately 
recommitted  to  prison,  but  the  cases  in  which  this  may  occur  are 
cases  of  fraud,  which  are  not  within  the  intention  of  the  first  sec- 
tion of  the  act  to  abolish  imprisonment  for  debt. 

The  Ooart  are  not  bound  to  suppose  anything  contrary  to  the 
uniform  course  of  practice,  in  order  to  bring  this  caae  within  the 
words  of  the  act  contrary  to  the  intention  of  the  legislature,  and 
thus  make  the  act  injurious  and  oppressive  to  non-residents. 

There  is  another  argument,  upon  which  considerable  stress  has 
been  laid,  which  may  be  noticed  in  this  connection.  It  is  founded 
upon  the  clause  in  the  62d  section  of  the  act  relating  to  the  com- 
mencement of  actions,  which  declares,  "  that  upon  the  entering  of 
special  bail  or  making  a  deposit  of  money  in  lieu  of  bail  the  action 
shall  proceed  in  due  course  in  like  manner  as  if  the  same  had  been 
commenced  by  a  writ  of  cap.  ad.  resp.^''  which  is  construed  to  be 
equivalent  to  the  expression  ^^  as  if  the  defendant  had  been  arrested 
on  a  cap.  ad.  resp.  and  committed  to  prison  or  delivered  to  bail." 
This  may  be  admitted,  but  it  proves  nothing  to  the  purpose.  Sup- 
pose the  defendant  makes  a  deposit  of  money,  the  Court  would,  by 
direction  of  this  clause,  deem  him  to  have  been  arrested,  but  would 
they  allow  him  to  take  the  money  out  of  Court  on  the  ground 
that  the  supposed  arrest  was  unlawful  ? 

As  well  might  they  do  this,  as  discharge  him  from  special  bail, 
on  the  ground  that  he  must  be  deemed  to  have  given  it  upon  a 
capias,  to  avoid  the  actual  imprisonment  of  his  person,  and  not  of 
his  own  choice  for  the  purpose  of  getting  control  of  the  property 
attached.  This  would  be  giving  to  a  mere  fiction,  or  supposition, 
which  a  previous  Act  of  Assembly  directs  the  Courts  to  make,  for 
the  mere  purpose  of  regulating  the  progress  of  the  action,  the 
effect  of  enlarging  the  act  under  consideration,  so  as  to  make  it 
embrace  imaginary  as  well  as  actual  cases  of  arrest  and  imprison- 
ment. 

But  one  sufficient  answer  remains  to  this  and  the  foregoing  ob- 
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jectioDS.  It  is  this :  a  non-resident,  "who  voluntarily  comes  within 
the  State  and  enters  bail  to  an  action  commenced  by  an  attach- 
ment laid  upon  his  goods,  or  who,  without  coming,  employs  hia 
friend  or  agent,  or  the  consignee  of  the  goods  attached,  to  do  so 
for  him,  waives  any  right  or  principle  which  may  be  supposed  to 
be  conferred  upon  him  by  the  act  in  question,  and  having  done 
so,  he  cannot  afterwards  take  advantage  of  his  act  to  the  prejudice 
of  the  plaintiff.  I  do  not  enter  into  the  question  whether  or  not 
the  benefit  of  this  act  might  be  *waived,  by  any  debtor 
whether  non-resident  or  resident ;  for  the  case  of  a  non-  ^ 
resident  rests  upon  peculiar  considerations. 

The  legislature  certainly  never  intended  under  pretence  or 
color  of  conferring  a  benefit,  to  embarrass  a  non-resident  in  de- 
fending his  rights  in  our  courts.  The  supposition  would  be  dis- 
honorable to  that  body.  Nor  did  they  on  the  other  hand  intend 
to  invade  the  policy  of  our  attachment  laws,  which  was  to  make 
"  the  effects  of  persons  absenting  equally,  not  more,  but  equally, 
liable  with  those  of  persons  dwelling  on  the  spot,  to  make  restitu- 
tion for  debts  contracted  or  owing  within  the  State."  But  if  the 
legislature  did  not  mean  the  former,  why  not  allow  non-residents 
to  waive  the  imaginary  protection  of  this  act  ? — for  it  is  mere 
imagination  to  suppose  that  a  resident  of  London,  or  Liverpool, 
or  Paris,  or  St.  Petersburgh,  or  Canton,  needs  the  protection  of 
this  Act  of  Assembly.  In  a  vast  majority  of  cases  of  attachment, 
no  surrender  of  the  defendant  ever  takes  place,  and  in  fact  it 
could  not  be  made,  and  as  a  practical  thing,  it  is  seldom  if  ever 
contemplated  by  the  parties,  yet  for  the  sake  of  guarding  against 
a  difSculty,  which  it  is  supposed,  possibly  may  arise  in  one  case 
out  of  a  thousand,  the  Court  is  called  upon  to  make  a  most  im- 
portant change  in  the  law  of  attachment — ^nay  more ;  they  are 
called  upon  to  decide  that  such  a  defendant  shall  not  waive  the 
benefit  of  an  act,  which  really  according  to  the  construction  con- 
tended for  confers  no  benefit  whatever ;  because,  in  contempla- 
tion of  law,  he  is  personally  in  Court  when  he  appears,  and  because 
the  issuing  of  a  ca,  aa.  against  him  (in  case  the  plaintiff  should 
prevail  in  the  action)  in  order  to  fix  his  bail,  presupposes  the 
right  and  the  duty  of  the  sheriff  to  arrest  his  person,  if  he  should 

be  found  within  the  county.     The  idea  that  there  can  be  any 
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value  in  the  priyilege  supposed  to  be  conferred  by  this  act,  on  a 
man  living  beyond  seas,  or  anywhere  out  of  the  jurisdiction  of 
the  State,  and  the  reach  of  its  process,  is  chimerical.  But  if  we 
must  call  it  a  privilege,  why  may  he  not  waive  it  ?  What  princi- 
ple of  state  policy  forbids  it  ?  How  will  the  public  order  be  dis- 
turbed or  the  well  being  of  the  Commonwealth  or  any  of  its 
citizens  be  impaired,  by  allowing  him  to  waive  the  proffered 
immunity  ?  And  if  it  be  merely  a  personal  privilege  it  can  be 
waived.  A  freeholder  may  waive  his  privilege  from  arrest.  The 
general  rule  is,  that  any  privileged  person  may  waive  his  privi- 
l^e  (4  Dall.  107),  or  even  lose  it,  by  not  claiming  it  (see  3 
Whart.  275-278,  4  Taunt.  657).  And  why  not  a  non-resident, 
or  a  foreigner  who  has  never  been  within  the  state,  and  who 
perhaps  does  not  intend  to  come  within  it,  but  who  has  important 
rights  here  which  he  must  sacrifice  if  he  cannot  waive  this  sup- 
posed privilege,  which,  to  him,  has  not  the  least  value  ? 

It  was  surmised  on  the  argument,  that  the  motive  for  repealing 
the  proviso  to  the  first  section  of  the  Act  of  12th  July,  1842,  was 
to  hold  out  an  inducement  to  persons  living  abroad,  to  come  into 
our  commercial  cities  for  the  purpose  of  trade.  I  know  not 
whether  any  such  motive  existed  in  the  mind  of  any  person. 
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either  in  or  out  *of  the  legislature,  or  if  it  existed,  that  it 


could  have  had  any  influence  in  producing  the  repeal,  nor 
is  it  important  to  inquire. 

But  if  a  liability  to  arrest  in  actions  brought  upon  contracts, 
can  be  supposed  to  deter  persons  living  abroad  from  coming 
within  the  State ;  the  impediments  thrown  in  the  way  of  dissolving 
attachments  by  the  construction  contended  for,  will  have  much 
greater  influence  in  deterring  persons  living  abroad  from  trans- 
mitting merchandise  to  this  State  for  the  purpose  of  sale.  It 
would  not  be  enough  for  a  non-resident  to  know  that  he  is  under 
no  liability  to  persons  residing  within  this  State.  Debts  due  to 
the  citizens  of  other  States  may  be  transmitted  to  this  State  and 
prosecuted  by  attachments  against  their  goods,  and  they  may  be 
compelled  under  this  harsh  construction  of  the  law,  supposed  to 
have  been  made  for  their  benefit,  to  submit  to  an  unjust  com- 
promise or  a  ruinous  sacrifice  of  their  property.     A  stranger  may 

get  bail  upon  the  faith  of  the  property  attached,  when  he  could 

(60) 


Vol.  I.]  DUFFY  v.  OWINGS. 

not  raise  the  money  which  it  may  be  requisite  to  deposit  in  lieu 
of  bail,  and  therefore  this  law  as  altered  bj  the  repeal  of  the 
proviso,  if  the  construction  contended  for  be  the  true  one,  is  much 
more  unfavourable  to  them,  than  it  was,  as  originally  enacted. 
But  leaving  these  incidental  observations : 

The  case  of  Thomas  v.  Stewart,  2  Penn.  Rep.  475,  is  cited  to 
prove  that  the  privilege  cannot  be  waived.  That  case  arose  upon 
the  Act  8th  Feb.  1819,  to  prevent  the  imprisonment  of  females. 
It  stood  upon  peculiar  reasons,  and  the  Court  so  considered  it ; 
for  while  the  Chief  Justice  speaks  of  the  act  as  conferring  a 
privilege,  he  held  it  also  created  a  disability.  He  put  the  case 
especially  upon  the  ground  that  the  act  could  be  made  as  exten- 
sively beneficial  as  it  was  intended  to  be,  only  by  preventing 
females  from  incurring  responsibilities  inconsistent  with  the  full 
enjoyment  of  the  privilege  conferred  by  it.  Had  it  been  the  case 
of  a  freeholder  who  had  given  bail,  and  whose  bail  had  become 
fixed,  the  decision  would  undoubtedly  have  been  otherwise — and 
if  this  act  be  construed  to  impose  a  disability  upon  foreigners  or 
the  citizens  of  other  States  to  incur  an  obligation  of  this  sort,  it 
certainly  will  not  be  for  the  purpose  of  making  this  act  to  abolish 
imprisonment  for  debt  more  extensively  beneficial  to  them, 
because  it  will  take  away  from  them  the  power  to  do  the  only 
thing  which  in  many,  if  not  most  cases,  they  can  do  without 
prejudice. 

Without  entering  therefore  into  the  inquiry,  whether  the  benefit 
of  this  act  is,  in  respect  to  all  persons,  to  be  considered  as  con- 
ferring merely  a  personal  privilege,  which  can  be  waived,  I  am 
of  the  opinion  that  a  non-resident  who  causes  special  bail  to  be 
entered,  to  dissolve  an  attachment  against  his  goods,  waives  any 
right  or  privilege  he  might  claim  under  the  first  section  of  this 
act.  Plaintiffs  in  actions  commenced  by  attachment,  therefore, 
are  in  as  good  a  situation  now  as  they  were  before  this  act  was 
passed  in  those  cases  where  bail  has  been  or  shall  be  entered. 

Much  of  this  argument  has  proceeded  upon  the  concession, 

that   *the  case  of  non-residents,   against  whose  goods 

attachments  have  been  issued,  is  within  the  act  under  ^ 

consideration.     But  the  true  view  of  the  case,  I  conceive,  is  that 

first  taken — ^it  is  an  act,  which  would  not  be  only  impolitic  but 
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seyere,  and  impolitic  because  severe,  if  it  must  be  thus  applied  to 
persons  so  situated.  Every  legislature  must  be  supposed  to 
know,  that  the  laws  of  the  Commonwealth  can  have  no  extra- 
territorial operation,  and  it  is  indispensable  in  construing  Acts  of 
Assembly,  to  take  it  for  granted  that  the  language  of  them  is 
framed  upon  this  reasonable  assumption.  Let  this  act  be  con- 
strued with  that  allowance,  and  the  case  we  have  considered  will 
not  come  within  its  operation. 

Upon  the  whole  matter,  my  conclusions  are  these : 

(1.)  That  non-residents  are  not  within  the  purview  of  the  act 
to  abolish  imprisonment  for  debt,  and  to  punish  fraudulent  debtors. 

(2.)  That  the  process  of  foreign  attachment,  is  not  within  the 
purview  of  that  act. 

(8.)  That  a  non-resident  who  has  put  in  special  bail,  and  has 
been  surrendered  after  the  bail  has  been  fixed,  is  not  detained 
by  virtue  of  any  civil  process,  unless  the  plaintiff  shall  afterwards 
issue  an  alias  ea.  sa,  to  charge  his  body  in  execution. 

(4.)  If  it  were  otherwise,  a  non-resident,  by  entering  special 
bail,  in  order  to  liberate  his  goods,  would  thereby  waive  the 
benefit  of  the  act,  and  the  plaintiff,  in  case  of  his  voluntary 
surrender  in  discharge  of  his  bail,  or  of  his  surrender  by  the  bail, 
would  have  the  right,  if  he  could  find  no  goods  whereon  to  levy 
B,fi.fa.y  to  charge  his  body  in  execution,  notwithstanding  the  act 
in  question. 

My  opinion  upon  this  motion  is  that  the  defendant  should  be 
allowed  to  enter  special  bail.^ 


♦22^1  *^^  ^^^  District  Court  of  the    United  States,  Eastern 

District  of  Pennsylvania. 

In  re  Leppein,  Assignee. 

Chattels  of  a  bankrupt  remaining,  after  the  decree,  on  the  premises  which  the 
bankrupt  occupied,  are  liable  to  distress ;  even  though  the  rent  fall  due 
after  the  decree. 

Leppein  was  the  assignee  of  certain  bankrupts  against  whom 

^  See  Hailman  v.  Wilson,  tupra^  2  P.  L.  J.  64. 
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a  decree  hud  passed,  on  Fridaj,  July  29th.  Six  days  after  this 
decree,  but  before  the  property  "i^as  removed  from  certain  pre- 
mises, which  they  rented,  the  landlord  distrained  some  of  the 
goods  for  rent,  which  had  fallen  due  two  days  after  the  decree. 
An  affidavit  of  these  facts  having  been  filed  by  Leppein,  the 
landlord's  right  as  against  the  assignee  was  discussed  before  the 
Court,  on  a  motion,  which  had  been  made  by  M'Call,  for  an 
attachment  against  the  landlord,  for  contempt.  On  the  hearing 
of  the  rule,  it  was  said  by  M'Gall,  for  his  client,  that  the  fifth 
section  of  the  bankrupt  act,  declares,  that  ^^all  creditors"  shall 
be  entitled  to  share  in  the  bankrupt's  effects,  ^^pro  rata^  without 
any  priority  or  preference  whatsoever,"  except  in  certain  cases 
mentioned  in  the  act ;  and  among  which,  that  of  the  landlord  is 
not  included.  This  language  was  strong;  so  strong,  that  the 
act  proceeded  to  except  ^^  liens,  mortgages,  and  other  securities," 
which  but  for  the  reservation  would  be  devested  by  the  general 
words  which  preceded.  Rent,  however,  was  neither  "lien," 
•'mortgage,"  nor  "other  security."  It  was  a  debt,  and  no  way 
different,  and  no  way  more  meritorious  than  other  debts.  Now 
could  the  Court  insert  in  the  bankrupt  act  an  exception  mani- 
festly excluded  by  the  legislature? 

Again.  The  decree  "by  mere  operation  of  law,"  devested  all 
the  bankrupt  property  "out  of  the  bankrupt,"  and  vested  it  in 
the  assignee.  This  assignee  was  an  agent  of  this  Court.  The 
property  was  in  the  custody  of  the  law.  It  was  like  property 
seized  in  execution.  In  fact  a  decree  of  bankruptcy  was  often 
called  a  statutory  execution.  Now  ^property  in  the  ri^iOOA 
sheriff's  hands  could  not  be  distrained.  The  decree  fixed 
all  rights.  It  regulated  them  justly,  and  it  was  important  that 
its  equitable  and  safe  operations  should  not  be  disturbed  by  these 
violent  remedies  of  the  feudal  law,  nor  by  the  dread  of  them. 

TT.  M.  Meredith  J  Esq.,  for  the  landlord. — ^No  part  of  the 

Bankrupt  Act  gave  the  assignee  greater  rights  than  the  bankrupt 

had  before  the  decree.     This  question,  was,  however,  so  well 

settled  that  it  had  passed  into  text  law.     "A  landlord,  having" 

(says  Eden,  p.  803)  "  a  legal  right  to  distrain  goods  as  long  as 

they  remain  on  the  premises,  neither  the  issuing  of  the  commis- 
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sion,  nor  the  possession  of  the  messenger,  nor  even  the  commis- 
sioner's assignment,  will  deprive  him  of  his  legal  lien."  This  was 
settled  by  Lord  Hardwicke,  Ex  parte  Plamer,  1  Atk.  103,  and 
that  decision  stood  unquestioned.  The  landlord  had  his  legal 
rights;  the  goods  were  on  the  premises;  they  were  ordinary 
goods ;  and  there  was  nothing,  in  any  part  of  the  case,  to  destroy 
or  to  abridge  the  common  law  right  of  distress. 

Peter  M^Cally  Esq.,  in  reply,  admitted  the  force  of  what  was 
said,  but  remarked,  that  it  was  unsafe  to  rely  on  such  cases  as 
Ex  parte  Plumer.  The  report  was  meager,  and  the  language  of 
the  Bankrupt  Act,  on  which  that  decision  was  made,  did  not  appear. 
Besides,  in  no  part  of  the  common  jurisprudence  of  England  and 
the  United  States,  was  the  judicial  inclination  more  divergent, 
than  respecting  distress  for  rent.  In  England,  the  feudal  in- 
fluences were  yet  felt.  The  security  of  the  landed  interest,  was 
the  security  of  the  kingdom ;  while  here,  we  were  told  by  the 
Supreme  Court  of  Pennsylvania,  '^  that  the  right  to  distrain  the 
property  of  a  stranger,  rests  on  no  principle  of  reason  or  justice" 
(Brown  v.  Sims,  17  S.  &  R.  138).  The  same  Court  went  still 
farther  in  Riddle  v.  Welden,  5  Whart.  9,  and  expressed  its  readi- 
ness yet  to  advance.  Other  Courts  had  gone  as  far ;  see  par- 
ticularly Youngblood  v.  Lowry,  2  M'Cord*s  Rep.  39.  This 
Court  was  therefore  at  liberty  to  carry  out  the  aim  and  spirit  of 
the  Bankrupt  Act,  as  evidenced  by  its  language  already  cited. 

On  a  subsequent  day,  Randall,  J.,  said,  briefly,  that  not- 
withstanding Mr.  M^Call's  argument,  he  saw  nothing  to  destroy 
the  right  of  distress,  as  long  as  the  goods  remained  on  the  pre- 
mises. The  assignee  could  not  be  in  a  better  condition  than  a 
bond  fide  purchaser.  It  was  accordingly  ordered,  that  Leppein 
should  pay  the  rent,  interest,  and  costs,  out  of  the  bankrupt's 
estate ;  the  value  of  the  property  levied  on  having  been  more 
than  sufficient  for  that  purpose. 
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*In  the  District  Court  of  the  United  StateSy  Uastem 

District  of  Pennsylvania.  ^ 

In  KB  Peter  Blight's  Estate. 

Where  a  man  had  been  declared  bankrupt,  many  years  ago,  and  dividends  on 
his  estate  were  long  nnclaimed  by  the  persons  entitled  to  them,  the  Court 
declined  to  assist  the  bankrupt's  administrator  to  get  possession  of  these 
unclaimed  diyidends,  it  appearing  that  other  creditors,  not  yet  paid  in  full, 
opposed  the  application. 

On  the  22d  June,  1842,  the  administrator  of  Peter  Blight, 
deceased,  who  had  been  decreed  a  bankrupt  under  the  Act  of 
Congress  of  1800,  presented  a  petition  praying  the  Court  to 
supersede  the  commission  of  bankruptcy,  and  for  such  other 
relief,  &c.,  in  the  premises,  as  the  Court  might  deem  fit. 

The  commission  referred  to  had  issued  in  the  year  1801,  and 
Blight  had  been  duly  declared  a  bankrupt,  and  surrendered  him- 
self; and  in  1805  obtained  his  certificate  of  discharge.  The 
whole  amount  of  debts  proved  under  the  commission  was, 

$1,028,296  28 
And  the  following  dividends  had  been  made : 
1802     Ist  Div.     20    p.  c.      $204,541  55 


1805 

2d 

2i    "             26,674  21 

1815 

8d 

1      «             10,282  87 

1820 

4th 

II    oflp.  c.  7,890  84 

1825 

5th 

j%%  "      "      8,599  02 

1839 

6th 

jU  "      "         411  31 

$252,899  80 

Leaving,  of  unpaid  debts  a  balance,  $775,396  48  ^ 

The  first  two  dividends,  amounting  as  above  stated  to  22^  p. 
c,  were  claimed  by  all  the  creditors,  and  paid  accordingly ;  and 
some  of  the  creditors  constantly  claimed  their  shares  whenever  a 
dividend  was  made;  and  the  last  dividend  had  been  paid  to 
eighty-one  different  creditors,  representing  debts  to  the  amount 
of  about  three  hundred  thousand  dollars.  But  as  the  creditors 
were  very  numerous,  the  later  dividends  minute,  the  lapse  of 
tim^  quite  considerable,  and  a  number  of  the  creditors  resident 

'  This  calculation,  though  apparently  not  exact  in  all  particulars,  is  printed 
SB  it  was  presented  to  the  Court  by  the  assignee. 
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in  foreign  countries^  portions  of  the  later  dividends  had  not  been 
called  for,  and  still  remained  unclaimed,  notwithstanding  they 
had  been  '^  diligently  advertised  and  public  notice  given  in  the 
papers  to  the  creditors  of  their  being  declared/*  The  dividends 
unclaimed,  it  was  said,  amounted  to  about  $2000. 

The  object  of  this  application  was  to  enable  the  representatives 
of  the  bankrupt  to  get  possession  of  these  dividends. 

The  assignee  with  two  creditors  appeared  personally  in  court, 
to  oppose  the  application. 

Saunders  Lewi%^  Esq.,  for  the  administrator,  contended,  that 
under  the  circumstances  already  stated,  the  representatives 
*of  the  bankrupt  were  entitled  to  the  presumption  in 
-'  law,  that  the  claimants  who  omitted  to  receive  their  divi- 
dends had  been  paid  their  debts.  In  such  a  lapse  of  time  many 
creditors  were  dead ;  the  claims  forgotten  or  abandoned^  and 
the  dividend  being  so  minute,  there  was,  in  point  of  fact,  no 
probability  that  they  would  ever  be  demanded.  In  regard  to 
the  last  dividend,  though  three  years  had  elapsed  since  it  was 
declared,  not  one-third  in  amount  of  the  claimants  had  asked  for 
it.  Though  it  did  not  appear  precisely  from  what  date  the 
dividends  unclaimed  had  come  over,  a  portion  of  them,  it  was 
obvious,  were  of  old  standing.  At  any  rate,  it  laid  on  the 
assignee  to  show  that  the  unclaimed  dividends  were  modern,  if 
they  were  so.  He  ought  to  satisfy  the  Court,  by  producing 
books.  The  administrator  could  know  the  fact  only  in  a  general 
way.     In  a  general  way  the  thing  was  evident. 

In  Sailor  v.  Hertzog,  4  Whart.  259,  the  Supreme  Court  of 
Pennsylvania  held,  that  in  the  case  of  an  insolvent  debtor,  the  pre- 
sumption that  all  his  debts  were  paid  arose  after  a  lapse  of  fourteen 
years  (see  Judge  Rogers'  charge  to  the  jury,  p.  267,  confirmed 
by  the  Court,  on  p.  278).  In  many  of  the  cases  here,  no  doubt  a 
right  to  the  dividend  had  been  lost  by  the  Statute  of  Limitations. 
It  has  been  held  that  the  statute  applies  to  such  a  demand,  2 
Deacon  599.  Index,  citing  Ex  parte  Clarkson,  3  Mont.  &  Ayr. 
154.  The  prayer  for  relief  was  of  a  general  nature.  The  Court, 
in  the  exercise  of  its  discretion,  would  so  modify  thempersedeoBj 
or  otherwise  dispose  of  the  matter  as  to  produce  no  injustice. 
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T.  L  Wharton^  Esq.,  for  the  assignee,  remarked,  that  such  an 
order  as  was  prayed  for  would,  if  granted,  be  entirely  without 
precedent,  and  would  be  unjust.  In  the  case  cited  from  4 
Wharton  259,  nothing  whatever  had  been  done  by  the  insol- 
vent's assignee,  or  by  the  creditors.  That  was  a  fair  case  for 
presumption.  Here,  however,  on  the  facts  appearing,  no  Court 
could  presume  payment.  Evidence  overcame  presumption. 
Creditors  were  here,  before  the  Court.  Besides,  the  prayer 
was  to  supersede,  and  for  such,  &c.  Now  a  supersedeas  would 
not  be  proper,  even  if  the  case  were  one  for  relief.  The  effect 
of  a  supersedeas  was  to  set  aside  everything  that  had  been  done. 
The  cases  in  which  a  supersedeas  will  be  granted,  are  enumerated 
by  Judge  Cooper,  "Bankrupt  Law  of  America,"  p.  167.  It  is 
always  for  some  inherent  defect,  or  by  consent,  or  by  all  the 
debts  having  been  paid  off.  The  Court  could  exercise  no  discre- 
tion but  one  guided  by  sound  legal  principles.  The  nature  and 
the  effects  o{a  supersedeas  were  settled.  The  "^Court  would  r^cooT 
not  change  them.  The  petitioners  could  proceed  at  law  or  file 
a  bill  in  equity.    That  sort  of  proceeding  would  be  more  regular. 

UUis  LewiSj  Esq.,  replied,  that  by  the  prayer  to  supersede,  it 
was  not  meant  to  ask  for  a  technical  ^^supersedeas**  in  bank- 
ruptcy. The  Court  would  readily  understand  that  the  term  was 
used  in  its  common  acceptation ;  that  the  petition  meant  to  ask 
for  an  order  to  render  the  assignee's  possession  of  the  unclaimed 
dividends,  inoperative  as  respected  the  administrator.  The 
prayer  was,  moreover,  general  in  its  terms.  Besides  this,  one 
ground  of  a  supersedeas  is  a  settlement  or  payment  of  all  the 
debts :  Cooper  167.  We  contend  that  in  this  case  the  law  will 
presume  the  debts  to  be  paid.  It  would  then  be  a  case  for  a 
supersedeas.^ 

1  A  good  deal  was  said  on  both  sides,  in  the  argument,  about  the  case  of 
Ur.  Robert  Morris'  estate,  in  which,  under  circumstances  (as  Mr.  Saunders 
Lewis  said,)  not  very  dissimilar  to  those  of  this  case,  a  aupersedectt  had  been 
granted  by  Judge  Hopkinson.  Mr.  Wharton  thought  that  that  case  went  to 
the  Terge  of  law ;  but  at  any  rate  that  it  was  not  a  precedent  for  a  tupersedeas 
in  this.  The  case  is  too  long  to  report  here,  but  it  may  be  proper  to  state 
that  a  pamphlet  report  of  it  had  been  given  to  Judge  BandaU,  before  his- 

decision  in  this  case. — J,  W,  Wallace. 
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Randall,  J. — ^If  the  case  Tfere  one  where  there  could  arise  a 
presumption  of  law  that  the  debts  of  the  bankrupt  had  been  all 
satisfied,  the  Court  might  perhaps  entertain  an  application  for 
an  order  upon  Blight's  assignee  to  pay  to  the  administrator,  the 
dividends  so  long  unclaimed.  But  the  case  does  not  afford  room 
for  the  presumption  spoken  of.  No  less  than  eighty-one  cred- 
itors, representing  nearly  a  third  in  value  of  all  the  claimants, 
received  a  dividend  within  three  years ;  and  creditors  appear  now 
before  me,  to  resist  the  prayer  of  the  petition.  The  bankrupt's 
estate  is  greatly  insolvent,  and  if  any  dividends  remain  unclaimed, 
they  will,  after  a  certain  time,  fall  into  the  general  fund,  and 
make  it  proper  that  a  new  dividend  be  made.  As  long  as  any 
creditors  remain  unpaid,  and  choose  to  insist  upon  payment, 
Blight's  representatives  cannot  claim  any  part  of  the  estate. 
The  petition  must,  therefore,  I  think,  be  Dismissed. 


**>4'il   *'^^  ^^  District  Court  of  the  United  State$y  Eastern 

District  of  Pennsylvania. 

Ex   PARTE  LaPSLEY. 

September^  1842. 

A  creditor  holding  security,  proved  his  debt  before  the  commissioner ;  and  it 
lippearing  that  he  had  done  this  under  a  misapprehension  of  the  effect  of 
such  an  act ;  and  the  circumstances  of  the  case  being  special,  the  Court, 
after  notice  had  been  given  to  the  bankrupt  and  to  the  assignee,  to  show 
cause  to  the  contrary,  allowed  the  proof  to  be  withdrawn. 

• 

Harwood  had  been  decreed  a  bankrupt,  and  on  the  17th  of 
May,  Lapsley,  one  of  his  creditors,  appeared  before  the  commis- 
sioner, in  pursuance  of  the  usual  notice,  which  had  been  sent  to 
him,  and  proved  his  debt  in  ordinary  form.  The  proof  alleged, 
as  usual,  that  ^'  he  held  xio  security,"  ^'  save" — ^it  was  added  in 
MSS. — certain  railroad  stocks  (which  were  specified). 

Some  time  after  this,  Lapsley  was  casually  informed  that,  by 

having  made  this  proof,  he  had,  perhaps,  lost  his  right  to  retain 
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the  securities.*  And  now  (September  17th),  Mr.  Graham  asked 
for  a  rule  to  show  cause  why  the  proof  of  debt  should  not  be 
withdrawn.  He  read  an  affidavit  by  Lapsley,  who  stated  that 
^^  it  never  was  his  intention  to  relinquish  the  securities  or  any  of 
them ;  and  that  he  had  proved  his  debt  because  he  had  received 
a  notice  from  the  commissioner,  and  supposed  it  to  be  necessary 
and  proper  for  him  to  do  so ;  but  without  the  most  distant  idea 
that  by  so  doing  he  would,  in  the  slightest  degree,  affect  his  rights 
in  the  collateral  securities  aforesaid.'' 

The  Court  granted  the  rule,  ordering,  at  the  same  time,  that 
notice  of  the  rule  should  be  given  to  the  assignee  and  to  the 
bankrupt. 

On  the  return  day  of  the  rule  no  proof  was  given  that  any 
property  had  passed  by  the  decree.  The  amount  of  Lapsley's 
debt  was  $9300.  No  evidence  was  given  of  the  value  of  his 
securities. 

♦The  Court,  expressing  an  inclination  to  hear  the  ques- 
tion argued,  Mr.  Graham,  for  Lapsley,  said  that  the  case  '- 
was  evidently  one  of  pure  mistake,  the  result  of  ignorance. 
Lapsley  had  received  an  official  notice  from  a  person  apparently 
clothed  with  authority  in  the  whole  matter,  notifying  to  him  that 
this  Court  had  '' ordered  him  as  one  of  the  commissioners  of  the 
said  Court,  to  take  proof  of  the  debts  due  by  the  said  bankrupt 
to  his  creditors,*'  and  fixing  certain  days  and  a  place  '^  for  taking 
proof  of  all  claims  against  the  said  bankrupt."  On  receiving 
such  a  note,  Lapsley  went  to  the  commissioner's  office,  as  of 
course.  It  was  clear  that  Lapsley  had  not  meant  to  surrender 
his  securities,  for  he  expressly  reserved  them.  The  commissioner 
ought  to  have  informed  him  of  the  danger  which  was  incurred  by 
proving  the  debt.  The  practice  in  bankruptcy  was,  as  yet,  novel 
to  us ;  and  the  Court  would  not  allow  a  creditor  to  incur  a  loss  of 
his  securities  through  the  inexperience  of  the  commissioDcr,  and 
where  it  was  obvious  that  the  creditor's  object  was  to  preserve 

^  Sec.  5.  And  no  creditor  or  other  person,  coming  in  and  proving  his  debt 
or  other  clainii  shaU  be  aUowed  to  maintain  any  suit  at  law  or  in  equity 
therefor,  but  shaU  be  deemed  thereby  to  have  waived  all  right  of  action  and 
suit  against  such  bankrupt ;  and  all  proceedings  already  commenced,  and  all 
unsatisfied  judgments  already  obtained  thereon,  shall  be  deemed  to  be  sur- 
rendered thereby. 
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them.  There  is  do  evidence  that  any  property  had  passed  by  the 
decree ;  and  it  cannot  be  inferred  that  the  proof  before  the  com- 
missioner was  made  for  the  purposes  of  speculation,  or  that  the 
present  application  arises  from  a  disappointment.  There  is  no 
rule  that  a  security  is  inevitably  surrendered  by  proof.  Thus,  it 
is  said  in  Archbold  on  Bankruptcy,  5th  ed.  p.  112,  that  where 
the  commissioner  received  proof  of  the  debt  "  without  discovering 
that  the  creditor  had  such  a  security,  the  Lord  Chancellor  after- 
wards, upon  petition,  would  order  the  proof  to  be  expunged. 
See  Ex  parte  Hossac,  Buck  390.''  The  Court,  undoubtedly, 
must  have  power  to  prevent  injustice,  and  hence,  says  Archbold, 
p.  112,  '^  under  special  circumstances,  a  creditor  was  permitted 
to  prove  his  debt,  and  also  to  proceed  on  a  bond  which  was 
pledged  as  a  security  for  the  debt.  Ex  parte  Smith,  2  Glyn.  & 
J.  106."     See  also,  Ex  parte  Hopley,  2  Jac.  &  Walk.  220. 

P.  P.  MorriSj  Esq.,  for  another  creditor,  and  J.  A.  Phillips, 
Esq.,  for  the  assignee,  contended  that  the  language  of  the  act 
was  clear.  Lapsley  had  proved  his  debt,  and  had  had  all  the  ad- 
vantages of  a  proving  creditor.  He  could  not  now  retract. 
Other  creditors  may  have  proved,  and  have  surrendered  se- 
curities in  the  belief  that  Lapsley's  would  form  a  general  fund. 
Four  months  had  elapsed  between  the  date  of  the  proof,  and 
that  of  this  application.  The  precedent  would  be  dangerous ; 
it  would  allow  a  creditor  to  make  proof,  and  then,  if  he  found 
*2471  ^^^  advantage  in  coming  '^on  the  general  fund  than  by 
adhering  to  his  securities — to  withdraw  his  proof.  See 
Ex  parte  Downes,  18  Vesey,  Jr.  290,  where  a  withdrawal  waa 
refused.  « It  has  been  a  practice  long  estabUshed  in  bank- 
ruptcy," says  Eden,  p.  104,  "not  to  suffer  a  creditor  holding  a 
security  to  prove  unless  he  will  give  up  his  security."  The  aim 
of  the  act  was  equality.  It  did  not,  to  be  sure,  defeat  vested 
rights,  but  preferences  were  at  variance  with  its  policy.  The 
Court  would  be  animated  with  the  same  spirit  It  would  not 
assist  a  creditor  in  recovering  a  preference  which  he  had  lost 
through  neglect.  The  general  creditors  had  got  an  advantage 
fairly.     Would  the  Court  now  take  away  from  them  property  to 

which  they  had  acquired,  in  some  sort,  a  vested  right  ? 
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Mr.  Chrdhamj  in  reply  said,  that  in  the  case  Ex  parte  Downes, 
cited  on  the  other  side,  the  mortgagee,  had  knowingly  surren- 
dered his  security,  which  was  ^'  afterwards  sold  by  the  assignees, 
for  a  much  larger  sum ''  than  he  had  valued  it  at ;  and  that  it 
was  only  in  such  a  case — one  where  the  creditor  had  elected  to 
come  on  the  general  fund,  and  had  ^'had  the  benefit  of  his 
proof" — ^that  permission  to  retract  was  refused.  The  circum- 
stances of  Ex  parte  Downes  were  strong ;  and  from  the  language 
of  the  chancellor,  it  may  be  inferred,  that  under  other  circum- 
stances, a  retraxit  would  have  been  allowed.  Here,  as  has  been 
said,  there  was  no  evidence  that  the  proof  had  been  made  upon 
speculation,  or  that  this  application  to  withdraw,  arose  from  a 
disappointment.  There  was  no  evidence  that  any  property  had 
passed  by  the  decree ;  proof  of  debt  could,  in  no  contingency, 
prove  valuable;  while  on  the  other  hand,  the  security  which 
Lupsley  already  held,  was  of  considerable  value.  So,  as  to  what 
was  said  by  Eden,  p.  104,  viz.,  that  a  creditor  holding  security 
was  not  suffered  to  prove,  unless  he  surrendered  the  security,  &;c. 
Had  the  commissioner,  in  this  case,  been  familiar  with  bankruptcy 
proceedings,  he  would  have  refused  to  let  Lapsley  prove,  except 
on  a  surrender  of  his  stock.  Had  this  been  done,  no  mistake 
would  have  occurred,  for  Lapsley  would  have  refused  to  prove  at 
all.  Chir.  adv.  vult 

Randall,  J. — The  application  to  withdraw  the  proof  of  debt, 
is  made,  I  presume,  from  abundance  of  caution,  for  the  creditor 
has  not  commenced  a  suit  at  law  or  in  equity  against  the  bankrupt ; 
nor  obtained  a  judgment,  which  would  be  surrendered  by  making 
the  proof;  and  the  securities  which  he  holds  are  collateral,  and 
independent  of  the  bankrupt's  personal  liability. 

In  England,  a  creditor  who  holds  collateral  security,  will  not, 
generally  speaking,  be  allowed  to  prove  his  debt,  unless  the  secu- 
rity be  surrendered.  He  may,  however,  by  leav«  *of  the 
Court,  have  the  securities  sold,  or  valued,  and  then  prove  ^ 
for  the  balance  of  his  debt ;  or  if  he  have  proved  for  the  whole 
debt,  without  reference  to  his  security,  the  Court,  on  application 
of  the  assignee,  or  other  party  in  interest,  will  order  the  proof  to 
be  expunged,  until  the  securities  have  been  disposed  of.     The 
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creditor  may  then,  if  there  have  been  no  frand,  prove  for  his 
balance. 

In  this  case  there  was  no  concealment ;  and  there  is  no  allega- 
tion of  other  frand ;  nor  is  it  pretended  that  the  creditor  elected 
to  surrender  his  security,  and  to  come  in  upon  the  estate  for  a 
dividend  of  the  general  assets.  In  Ex  parte  Downes,  relied  on 
by  the  counsel  who  opposed  this  motion,  the  creditor,  supposing 
his  mortgage  to  be  of  little  value,  had  voluntarily  surrendered 
it ;  and  he  did  not  apply  for  leave  to  withdraw  his  proof  of  debt, 
and  to  have  his  mortgage  restored  to  him,  until  by  an  actual 
sale  its  value  had  been  ascertained  to  be  much  larger  than  the 
dividend  which  he  had  received  from  the  general  assets. 

There  is  no  evidence  here,  that  any  one  was  misled  by  the 
act  of  Lapsley,  or  that,  until  this  application  was  madej  any 
creditor  supposed  that  he  had  gained  an  advantage  by  the  proof 
which  had  been  made. 

The  Act  of  Congress  gives  to  the  Court  power  to  set  aside 
and  disallow  any  debt,  on  proof  that  it  is  founded  on  fraud  or 
mistake.  The  proof  in  this  case  having  been  made  for  the  full 
amount  of  the  creditor's  demand,  without  deducting,  as  should 
have  been  done,  the  value  of  the  security ;  and  this  appearing  to 
have  been  done  through  mistake,  the  creditor  has  leave  to  with- 
draw the  proof. 


*25''>1  *^^  ^^  Common  Pleaa  of  Chester  County. 

Keech,  Administrator,  t;.  Spearman. 

May  Term,  1841. 

A  legacy  charged  on  land  yielding  profits,  carries  interest  from  the  time  it 
becomes  payable,  even  though  no  demand  is  made  at  that  time. 

This  case  was  submitted  by  the  counsel  for  the  respective  par- 
ties, for  the  opinion  of  the  Court,  upon  these  facts,  to  be  con- 
sidered in  the  nature  of  a  special  verdict. 

John  Ward,  in  his  lifetime,  conveyed  in  fee  simple,  a  planta- 
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tion  and  tract  of  land,  of  which  he  was  seised,  situate  in  the 
township  of  Newlin,  unto  John  Hays,  upon  the  following  con- 
dition :  '^  subject  always  to  the  right  of  the  aforesaid  Mary 
Ward,  in  and  to  the  same,  and  to  perform  the  covenants  of  the 
above  recited  lease  daring  her  natural  life,  and  also  to  pay  in  one 
year  after  her  decease,  the  full  sum  of  five  hundred  dollars, 
lawful  money,  unto  him  the  said  John  Ward,  or  to  his  heirs,  ex- 
ecutors or  administrators." 

John  Hays  conveyed  to  Joshua  Speakman,  the  above  defend- 
ant, '*'with  the  same  condition  and  covenant  as  above  recited  ri^o^o 
in  the  deed  of  conveyance.  John  Ward  removed  to  the 
western  country  and  died  some  years  ago.  Mary  Ward  died 
March  14th,  1887.  After  the  death  of  Mary  Ward,  no  person 
ever  legally  demanded  the  said  $500,  which  was  payable  as 
above  mentioned,  until  the  administrator  above  named  received 
letters  of  administration  on  the  estate  of  John  Ward,  deceased, 
and  demanded  the  same,  which  was  paid,  January  14th,  1841 — 
the  said  defendant  refusing  to  pay  any  interest. 

The  question  for  the  court  is  whether  under  these  facts,  the 
defendant  is  liable  to  pay  interest  on  said  sum  of  $500,  from  the 
time  it  was  due,  to  wit,  March  14th,  1837,  up  to  the  time  the 
principal  sum  was  paid,  to  wit,  January  14th,  1841,  a  period  of 
three  years  and  ten  months. 

PennepackeTj  for  plaintiff. 

Haines,  for  defendant. 

Upon  which  the  following  opinion  was  delivered  by 
Bell,  J. — ^The  question  presented  by  this  case  is,  I  think,  in 
substance  decided  by  the  case  of  Smith,  administrator  of  Russel,  v. 
Hayes,  administrator  of  Corson,  in  this  Court,  February,  1840. 
It  was  there  held  that  a  legacy  charged  on  land,  yielding  profit, 
carried  interest  from  the  time  it  fell  due,  although  no  demand 
was  made  by  the  legatee  in  her  lifetime,  nor  by  her  representa- 
tive for  several  years  ^  after  her  death.  That  the  mere  absence 
of  the  creditor,  even  beyond  sea,  does  not  prevent  the  running  of 

1  Abont  thirty  years  interest  was  recovered  in  that  case. 
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interest  is  abnndantlj  shown  by  the  case  of  the  estate  of  Martin 

Shaeffer,  deceased,  9  S.  &  B.  263,  and  the  cases  cited ;  and  it 

is  said  there  is  but  one  case  in  which  taut  tempi  prists  without 

tender,  has  been  deemed  a  good  plea,  and  that  is  in  the  case  of  a 

legacy,  or  bond  given  for  the  performance  of  a  will :  1  Lev.  87 ; 

Slaning's  Case,  Poph.  102;   Thompson  and  Wife  v.  Exrs.  of 

Toungblood,  1  Bay  248,  and  Knap  v.  Powell,  1  Pr.  Ch.  11. 

Estate  of  Martin  Schaeffer,  before  cited ;  because  it  is  the  duty 

of  a  legatee  to  demand  his  legacy,  to  make  himself  known  to  the 

executor,  as  there  is  no  privity  between  them.     Yet  even  in  that 

case,  it  would  seem  that  he  should  make  out  what  his  plea  states ; 

that  he  has  been  always  ready  and  the  money  by  him.     For  if 

he  used  the  money  he  ought  to  pay  interest  (Duncan,  J.,  in  the 

case  of  Shaeffer's  Estate).     So  too,  as  has  been  shown,  if  the 

legacy  be  charged  on  land  yielding  profit ;  and  this  upon  the 

broad  equitable  principle,  that  he  who  enjoys  the  whole  fund  in 

part  charged  in  favor  of  another,  should  admit  that  other  to  a 

participation  of  the  profits  pro  tanto.     If  this  be  the  law  in  the 

case  of  a  legacy,  where  no  privity  exists,  d  fortiori^  it  is  the  rule 

in  the  case  at  bar,  where  there  is  an  express  covenant  for  the 

payment  of  the  sum  charged,  running  with  and  accompanying  the 

land,  and  founded  on  a  privity  between  these  parties.     In  other 

words,  it  is  an  absolute  debt,  to  compel  payment  of  which,  an 

action  of  debt  would  lie  at  any  moment  within  the  time,  from 

the  lapse  of  which  the  law  presumes  payment.     In  such  cases, 

the  payment  of  interest  is  as  much  due  ex  debito  jiuttiticBy  as  the 

payment  of  the  '^'principal ;  and  if  the  plaintiff  seeks  to  be 

-'  released  from  it,  he  must  show  some  positive  rule  of  law 

which  works  this  consequence.    Nor  is  there  any  hardship  in 

this.     The  defendant,  or  he  from  whom  he  purchased  subject  to 

the  same  covenant,  has  enjoyed  the  land  charged,  and  all  the 

profits  accruing  therefrom,  which  he  would  not  have  if  he  had 

paid  either  the  principal  sum  or  its  interest  as  it  fell  due.     There 

is  therefore  no  room  for  complaint  that  he  is  now  called  on  to  do, 

what  he  might  have  been  compelled  to  do  years  ago,  because 

the  laches  or  indulgence  of  his  creditor  in  not  sooner  demanding 

his  due,  works  him  no  injury.     As  well  might  an  obligor,  in  the 

twentieth  year  of  the  running  of  his  bond,  refuse  to  pay  interest 
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for  the  nineteen  preceding  years,  because  either  from  the  death 
or  absence  of  the  creditor  he  was  unable  to  discharge  principal 
or  interest.  To  show  that  such  an  argument  would  avail  the 
debtor  nothing,  except  in  the  extraordinary  case  of  a  war 
between  the  countries  inhabited  respectively  by  the  debtor  and 
creditor,  accompanied  by  a  prohibition  of  intercourse,  it  is  only 
necessary  again  to  turn  to  the  case  of  Shaeffer's  Estate,  and  the 
correspondence  there  cited. 

If  then,  neither  the  death  nor  absence  beyond  sea,  excuses  the 
payment  of  accruing  interest,  how  can  the  fact  of  no  demand  of 
payment  being  made  till  letters  were  granted  on  the  estate  of 
Ward,  work  the  effect  ? 

In  the  case  of  Smith,  administrator,  v.  Hays,  administrator, 
before  cited,  a  doubt  was  suggested  to  the  mind  of  this  Court  by 
the  case  of  Gaskins  v.  Gaskins,  17  S.  &  R.  890,  which  was  the 
bequest  of  an  annuity  charged  on  land  by  will  in  favor  of  testa- 
tor's widow.  It  was  there  decided  that  if  the  land  be  resorted 
to  for  payment,  interest  is  not  recoverable  but  from  time  of 
demand  made  or  suit  brought ;  and  Bantleon  v.  Smith,  2  Binn. 
146,  brought  to  recover  a  rent  charge,  was  relied  on  as  authority. 
This  Court  endeavored  to  reconcile  an  apparent  discrepancy 
between  this  case  and  the  case  on  the  subject  of  a  legacy  charged 
CD  land,  by  considering  the  incumbrance  in  Gaskins  v,  Gaskins 
as  an  equitable  rent  charge,  and  perhaps  subject  to  thef  same 
rules.  But  since  then  we  have  the  case  of  Addams  v.  Heffeman, 
May,  1840,  9  Watts  529-542,  where  a  testator  charged  on 
certain  lands  devised  to  his  son  £200,  the  interest  of  which  was 
to  be  paid  to  his  daughter  yearly  during  life.  It  was  held  that 
as  regarded  her,  the  JC12  was  to  be  considered  principal,  so  far 
as  she  had  a  claim  to  it,  and  therefore  ought  to  have  been  punc- 
tually paid  by  the  owners  of  the  land,  and  not  having  been  so 
paid,  whereby  she  lost  the  use  of  it,  it  was  reasonable  she  should 
be  allowed  interest  for  the  loss  so  occasioned.  This  is  a  strong 
case  in  favor  of  the  allowance  of  interest,  and  seems  to  me  to 
overrule  the  doctrine  laid  down  in  Gaskins  v.  Gaskins. 

For  the  reasons  given,  we  think  the  plaintiff  is  entitled  to 
judgment.  Wherefore  let  judgment  be  entered  for  plaintiff 
for  $115  damages  and  costs  according  to  the  case  stated. 
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* Jn  the  Lutrict  C<mrt  far  the  City  and  County  of  Phila- 
-'  delphia, 

PATTEBSOlt  V.   MaTLACK. 

September  24,  1842. 

The  act  abolishing  imprisonment  for  debt,  intends  no  benefit  to  bail,  as  such 
— ^his  power  over  the  principal  and  his  andertaking,  are  the  same  as  before 
the  act,  and  the  coart  will  not  order  an  exoneretur  on  the  bail  piece  with- 
out a  surrender  of  the  principal. 

Jones,  J. — In  this  case  the  defendant  was  arrested  and  de- 
livered to  bail  before  the  passing  of  the  Act  of  12th  July,  1842, 
to  abolish  imprisonment  for  debt,  &;c.  The  action  is  still  pend- 
ing and  undetermined.  The  bail  now  move  to  be  exonerated 
from  their  undertaking,  without  having  surrendered  the  defendant 
to  prison,  on  the  ground  that  the  imprisonment  of  the  defendant, 
since  the  act  before  mentioned,  would  be  unlawful. 

The  first  section  of  the  act  to  abolish  imprisonment  for  debt, 
is  prospective  in  its  terms.  It  applies  not,  however,  to  actions, 
as  such,  but  to  all  civil  process  of  arrest  issuing  after  the  date 
of  the  act,  as  well  as  to  all  such  process  previously  issued,  which 
remained  at  the  time  of  the  passing  of  the  act  unexecuted. 

The  remedy  of  a  defendant  arrested  or  imprisoned  after  the 
passiifg  of  the  act,  in  actions  for  the  recovery  of  money  due  by 
contract,  upon  process  issued  either  before  or  after  the  passing 
of  the  act,  would  be  by  application  to  the  court  from  which  the 
process  issued,  to  quash  the  service.  But  if  the  process  had  not 
only  been  issued  but  executed,  by  the  arrest  and  imprisonment 
of  the  defendant  before  the  passing  of  the  act,  the  defendant  can 
obtain  relief  only  upon  application  to  the  Court  of  Common 
Pleas,  according  to  the  provisions  of  the  17th  section. 

The  case  of  a  defendant  arrested  and  delivered  to  bail,  before 
the  passing  of  the  act,  is  not  expressly  provided  for.  If  the 
action  in  which  the  bail  is  taken  be  for  the  recovery  of  a  sum  of 
money  due  by  contract,  and  none  of  the  allegations  of  fraud 
specified  in  the  third  section  can  be  established  against  the  de- 
^ocg-i  fendant,  he  would  seem  to  *be  within  the  equity  of  the 
first  section  and  entitled  to  relief — otherwise,  the  same 
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defendant  if  surrendered  before  the  12th  July,  1842,  would  be 
entitled  to  relief,  whereas,  if  surrendered  afterwards,  he  must 
remain  in  prison,  or  be  enlarged  upon  a  bond  given  under  the 
act  relating  to  insolvent  debtors.    . 

This  question,  however,  need  not  be  decided  upon  this  motion. 
The  act  intends  no  benefit  to  bail,  as  such.  It  does  not  invali- 
date their  undertaking,  nor  diminish  their  power  over  their 
principal.  He  is  still  in  their  custody,  and  as  a  bail  piece  is  not 
process,  he  may  be  taken  and  surrendered  by  them  in  discharge 
of  their  undertaking,  without  infringing  the  first  section  of  this 
act.  It  may  be  the  defendant  resides  abroad,  and  cannot  be 
surrendered,  or  that  he  will  pay  the  debt  rather  than  be  sur- 
rendered, or  that  the  bail  are  indemnified  and  will  not  under- 
take to  surrender  the  defendant.  However  this  may  be,  the 
plaintiff  has  a  right  as  against  the  bail,  to  exact  from  them  a 
compliance  with  the  condition  of  the  recognizance.  If  they 
should  perform  the  condition  by  surrendering  the  defendant  to 
the  custody  of  the  sheriff  or  jailer,  he  will  then  be  in  a  condition 
to  apply  to  this  court  for  summary  relief  under  the  equity  of 
the  act,  or  to  the  Court  of  Common  Pleas,  for  relief  upon  haleas 
corptLS — as  he  shall  be  advised.  At  present  no  opinion  is  ex- 
pressed upon  this  point.  The  Court  decide  only  that  the  motion 
of  the  bail  to  be  relieved  from  their  undertaking  without  a  sur- 
render of  the  defendant,  must  be  refused. 

Motion  refused. 


In  the  Common  Pleas  of  Philadelphia  County, 

BOARDLEY  V.   WaLTMAN. 

March  Term,  1842. 

Opinion  of  the  District  Court  adopted,  as  expressed  in  the  decision  of  Pat- 
terson V,  Matlack,  ante  p.  76. 

Plaintiff  in  the  above  case  obtained  a  rule  on  defendant  to  show 
cause  why  special  bail  in  the  above  case  should  not  be  stricken 
off,  and  bail  absolute  entered,  or  the  appeal  be  dismissed. 
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Edward  Wain,  Esq.,  for  the  rale,  argued  that  under  the  late 
Acts  of  Assemhlj,  the  bail  on  appeal  should  be  stricken  off,  and 
security  entered  for  the  forthcoming  of  defendant's  goods,  that 
power  of  surrender  was  taken  away  by  said  law. 

Ohauncey  Buiklef/f  Esq.,  against  the  rule,  maintained  that  at 
the  time  of  entering  the  security  for  appeal  the  new  Acts  of 
Assembly  were  not  passed — that  the  recognizance  being  entered 
into  under  the  old  law  as  it  then  stood,  must  stand  or  fall  by 
that  law  and  no  other.  That  it  would  be  a  breach  of  faith  with 
the  party  becoming  bail,  and  produce  an  uncertainty  unbecoming 
the  law,  to  impair  an  obligation  thus  honestly  made  and  under  a 
certain  understanding,  and  would  be  as  odious  as  the  operation  of 
an  ex  post  facto  law — that  the  recognizance  could  not  be  affected 
in  any  manner  by  any  subsequent  law — ^but  that  the  transaction 
must  retain  its  integrity  from  its  origin  to  its  consummation,  and 
moved  the  Court  that  the  rule  be  dismissed. 

^0^71       *KiNa,  J.,  adopted  the  opinion  of  the  District  Court  for 
the  city  and  county  of  Philadelphia,  formally  delivered  in 
the  case  of  Patterson  v.  Matlack,  herein  above  reported. 

Rule  dismissed. 


In  the  Distriet  Court  for  the  City  and  County  of  Philadelphia. 

Smith  v.  Travilla. 

October  10,  1842. 

1.  The  Act  of  the  12th  of  Jalj,  1842,  "  to  abolish  imprisonment  for  debt/'  &c., 
relates  to  suits  before  as  well  as  to  suits  instituted  after  its  passage. 

2.  A  ea,  sa.  was  Issued  in  a  suit  which  had  been  instituted  before  the  date  of 
the  act,  but  in  which  judgment  was  not  obtained  till  after  that  date ;  Held, 
that  the  defendant  was  entitled  under  the  first  section  of  the  act,  to  be  dis- 
charged from  imprisonment  on  the  ea.  «a. 

The  defendant  was,  on  October  8d,  1842,  arrested  upon  a  capias 
ad  satisfaciendum^  issued  on  September  27th,  1842,  out  of  the 
District  Court  for  the  City  and  County  of  Philadelphia,  upon  a 
judgment  obtained  on  September  24th,  1842,  in  a  suit  commenced 

(78) 


Vol.  1.]  SMITH  v.  TRAVILLA. 

in  December,  1841,  in  which  defendant  had  been  arrested,  and 
gave  the  ordinary  bail-bond  to  the  sheriff.  The  plaintiff's  claim 
was  upon  the  indorsement  of  a  promissory  note,  and  judgment 
was  entered  for  want  of  an  affidavit  of  defence. 

Henry  M.  PhillipSj  Esq.,  for  the  defendant,  moved  that  the 
defendant  be  discharged  from  imprisonment  upon  the  ca.  «a., 
inasmuch  as  the  record  showed  the  judgment  to  be  founded  upon 
contract,  and  the  Act  of  July  12th,  referred  to  civil  process 
issuing  in  any  suit  instituted ;  a  ca.  sa.  certainly  was  civil  pro- 
cess, and  the  word  issuing  was  fairly  to  be  interpreted  ^^  here- 
after issuing,"  while  the  word  ^^nstituted,"  like  the  word  ^^made," 
in  a  policy  of  insurance,  referred  as  well  to  the  future  as  the 
past :  besides,  the  third  section  of  the  same  act  expressly  autho- 
rized an  arrest,  under  certain  circumstances,  upon  a  judgment, 
and  if  the  defendant  was  within  the  exceptions  to  the  act,  the 
pluntiff  must  affirmatively  show  it. 

Messrs.  JSirat  and  Macaulet/y  for  the  plaintiff,  insisted  that  the 
act  did  not  refer  to  cases  commenced  antecedent  to  its  passage ; 
that  the  word  ^4nstituted"  certainly  was  to  be  understood  as 
"to  be  instituted,"  and  the  words  "can  not"  in  the  second  sec- 
tion, expressly  limited  the  benefits  of  the  act  to  cases  arising 
subsequently  to  its  passage.  This  Court  had  no  power  thus  to 
interfere:  the  application  must  be  to  the  Court  of  Common 
Pleas,  under  the  17th  section  of  the  act. 

JET.  M.  PhiUips,  Esq.,  in  reply,  said  the  17th  section  was  con- 
fined to  cases  of  actual  imprisonment  at  time  of  passage  of  the 
act,  and  unless  the  present  application  could  be  granted,  there 
was  an  omission  in  the  law  hardly  to  be  reconciled  with  the 
intentions  of  its  framers. 

The  Judges  delivered  their  opinions  seriatim. 

Pettit,  J. — ^A  writ  of  capias  ad  respondendum  was  issued 

♦to  December  Term,  1841.     The  sheriff  made  return  r*o*;Q 

"  C.  C.  and  B.  B."     The  plaintiff  filed  a  narr.^  alleging  ^ 

thedefendant's  liability  as  the  indorser  of  a  promissory  note,  and 

also  filed  a  copy  of  the  instrument.     On  the  24th  day  of  Septem- 
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ber,  1842,  judgment  was  obtained  for  want  of  an  affidavit  of 
defence. 

A  writ  of  capias  ad  satisfaciendum  was  issued  to  September 
Term,  1842,  to  which  the  sheriff  has  made  return  ^^C.  G.  and  0." 

The  defendant  obtained  a  rule  to  show  cause  why  he  should  not 
be  discharged  from  imprisonment  under  the  writ  of  ca.  sa.;  and 
the  question  is  presented  whether  his  case  is  embraced  by  any  of 
the  provisions  of  the  Act  of  Assembly  of  July  12th,  1842,  "  to 
abolish  imprisonment  for  debt,  and  to  punish  fraudulent  debtors." 

The  first  section  is  in  these  words : 

^^Be  it  enactedj  &;c.,  That  from  and  after  the  passage  of  this 
act,  no  person  shall  be  arrested  or  imprisoned  on  any  civil  pro- 
cess issuing  out  of  any  Court  of  this  Commonwealth,  in  any  suit 
or  proceeding  instituted  for  the  recovery  of  any  money  due  upon 
any  judgment  or  decree  founded  upon  contract,  or  due  upon  any 
contract,  express  or  implied,  or  for  the  recovery  of  any  damages 
for  the  non-performance  of  any  contract,  excepting  in  proceeding 
as  for  contempt,  to  enforce  civil  remedies,  actions  for  fines  or 
penalties,  or  on  promises  to  marry,  on  moneys  collected  by  any 
public  officer,  or  for  any  misconduct  or  neglect  in  office,  or  in  any 
professional  employment,  in  which  cases  the  remedies  shall  remain 
as  heretofore." 

The  defendant  is  certainly  imprisoned  on  civil  process : — ^and 

it  is  strictly  correct  to  say  in  the  very  words  of  the  act,  that  it  is 

civil  process  issuing  out  of  a  Court  of  this  Commonwealth,  in  a  suit 

instituted  for  the  recovery  of  money.   The  process  was  issued  after 

the  date  of  the  law,  and  the  word  instituted  as  it  stands  unqualified 

and  unlimited,  is  comprehensive  enough  to  include  suits  commenced 

before,  as  well  as  suits  commenced  since  that  date.     So  far  then  it 

would  seem,  that  the  defendant  is  entitled  to  be  discharged.     But 

the  inquiry  remains,  is  his  case  within  any  one  of  the  exceptions 

stated  in  the  section  ?     In  other  words,  was  the  writ  issued  in  a 

proceeding  as  for  a  contempt  to  enforce  a  civil  remedy,  or  in  an 

action  for  a  fine  or  penalty,  or  on  a  promise  to  marry,  or  for 

money  collected  by  a  public  officer,  or  for  misconduct  or  neglect 

in  office,  or  in  any  professional  employment.     If  it  was,  then, 

the  remedies  are  to  remain  as  before  the  passage  of  the  act,  and 

of  course  as  imprisonment  under  a  ca,  sa,  was  one  of  those 
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remedies,  the  defendant  i&  not  entitled  to  be  released.  Now  it 
appears  by  the  record,  that  this  suit  was  on  a  promissory  note, 
and  that  the  defendant  is  not  within  any  of  the  exceptions  of  the 
first  section.  The  conclusion  then  is,  that  he  is  entitled  to  be 
discharged. 

In  most  of  the  excepted  cased,  the  plaintiff's  narr.  would  neces- 
sarily contain  full  information  in  regard  to  this  inquiry.  The 
construction  now  given  to  the  act  may  therefore  be  deemed  to  be 
not  only  authorized  and  required  by  the  letter  and  spirit  of  the 
first  *section,  but  free  from  practical  inconvenience. 
Should  a  case  be  presented,  in  which  the  record  does  not  ^ 
exhibit  such  information,  the  general  powers  of  the  Court  would, 
doubtless,  be  found  sufficient  to  enable  them  to  ascertain  the 
truth  of  the  matter. 

This  view  of  the  first  section  is  confirmed  by  the  language  of 
the  second  and  third  sections.  Under  these  sections  a  plaintiff 
who  has  obtained  judgment,  as  in  this  case,  may  apply  to  a  judge 
for  a  warrant  to  arrest  the  defendant,  who  could  not  in  conse- 
quence of  the  first  section,  be  imprisoned  on  a  ca.  sa.  Upon  the 
judges  being  satisfied  that  certain  particulars  are  established  by 
affidavit,  he  may  issue  a  warrant.  After  an  arrest  and  hearing 
as  directed  in  subsequent  sections,  the  judge,  if  satisfied  that  the 
allegations  of  the  complainant  are  substantiated,  shall  issue  a 
commitment  under  certain  restrictions.  The  phraseology  of  the 
ninth  section  also  is  adapted  to  this  theory  of  the  law. 

This  construction  is  further  strengthened  by  the  provisions  of 
the  17th  section  relative  to  persons  actually  imprisoned  on  civil 
process,  at  the  time  of  the  act  taking  effect.  The  first  section 
having  been  so  framed  as  to  comprehend  every  other  case,  the 
17th  section  was  enacted  to  meet  this  one,  and  it  displays  the 
precise  spirit  of  the  interpretation  now  applied  to  the  first  section. 
If  the  plaintiff's  suit  be  not  within  an  exception  to  the  general 
prohibition  of  the  first  section  the  defendant  is  to  be  discharged 
from  custody,  unless  the  plaintiff  shall  establish  the  facts  neces- 
sary to  authorize  a  commitment,  in  which  case  the  defendant  will 
be  detained  under  the  new  process  of  commitment. 

As  the  claim  of  the  plaintiff  in  this  suit  is  within  the  general 
prohibition  of  the  first  section,  and  not  within  any  of  the  excep- 
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tions,  he  cannot  avail  himself  of  any  process  to  imprison  the 
defendant,  unless  he  proceeds  by  application  to  a  judge  for  a  war- 
rant, under  the  second  and  the  following  sections. 

After  repeated  examinations  of  this  act,  I  am  satisfied  that 
the  course  now  suggested  was  distinctly  contemplated  by  the 
law  makers  for  suits  instituted  before  its  passage,  whether  judg- 
ment was  obtained  prior  to  that  period  or  not. 

In  the  case  before  us,  I  am  of  opinion  that  the  defendant  is 
entitled  to  be  discharged. 

Stroud,  J.,  and  Jokes,  J.,  delivered  opinions  to  the  same 
effect.  Rule  absolute. 


*29n  *''^  ^^^  Circuit  Court  of  the  United  States^  Eastern 

IHstrict  of  Penmylvania. 

In  rb  Irwinb. 

The  second  proviso,  in  the  second  section  of  the  Bankrupt  Law,  is  to  be  read 
as  if  pointed  thus :  "  In  case  it  shaU  be  made  to  appear  to  the  Court,  in  the 
course  of  the  proceedings  in  bankruptcy,  that  the  bankrupt,  his  application 
being  voluntary,  has,  subsequent  to  the  first  day  of  January  last,  or  at  any 
other  time,  in  contemplation  of  the  passage  of  a  bankrupt  law,  by  assign- 
ment or  otherwise,  griven  or  secured  any  preference,"  Jcc,  he  shall  not  re- 
ceive a  discharge,  ftc. 

Irwine,  having  been  decreed  a  bankrupt,  his  discharge  was 
opposed  on  the  ground  that  on  the  15th  June,  1841,  he  had  made 
a  general  assignment  containing  a  preference.  [The  exception,  in 
point  of  fact,  alleged  that  the  preference  had  been  made  "  in  con- 
templation of  the  passage  of  the  Bankrupt  Law,"  but  there  was  no 
evidence  of  this  beyond  the  mere  assignment,  and  the  question 
was  discussed  on  general  grounds.] 

The  right  to  the  discharge  depended  upon  the  construction  of 

the  second  proviso,  in  the  second  section  of  the  Bankrupt  Act. 

This  section  (the  part  material  unpunctuated),  reads  thus :  ^' And 

in  case  it  shall  be  made  to  appear  to  the  Court,  in  the  course  of 

the  proceedings  in  bankruptcy,  that  the  bankrupt,  his  application 

being  voluntary,  has,  ^ubiequent  to  the  first  day  of  January  last 
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or  at  any  other  time  in  contemplation  of  the  passage  of  a  bankrupt 
laWy*'  given  a  preference,  &c.,  he  shall  not  be  discharged,  except 
with  the  assent  of  a  majority  in  interest  of  the  unpreferred  creditors. 

The  qaestion  was,  whether  the  part  in  italics  should  be  pointed 
thus,  has,  subsequent  to  the  first  day  of  January  last  or  any  other 
time,  in  contemplation ;  or  thus,  has,  subsequent  to  the  first  day 
of  January  last,  or  at  any  other  time  in  contemplation,  &c.  If 
the  former  way,  then,  of  course,  the  preference  in  this  case  would 
bar  a  discharge,  though  it  had  not  been  made  in  contemplation  of 
the  passage  of  a  bankrupt  law ;  while,  if  the  passage  were  to  be 
read  the  latter  way,  it  would  be  no  bar,  unless  the  preference  had 
been  made  in  contemplation  of  the  passage  of  the  act.  As  printed 
in  several  copies  the  pointing  was  thus,  ^'  has,  subsequent  to  the 
first  day  of  January  last,  or  at  any  other  time,  in  contemplation," 
&c.,  which,  of  course,  did  not  make  the  mere  assignment  a  bar. 

The  question  was  started  several  weeks  ago,  when  Judge  Ban* 
dall  said,  that  although  his  first  impression  had  been  the  same  as 
that  imparted  by  the  printedcopies,  and,  accordingly,  that  a  pre- 
ference subsequent  to  the  1st  of  January,  1841,  would  not  be  a 
bar,  unless  made  in  contemplation  of  the  passage,  &c.,  yet  the 
more  he  reflected  on  the  language  of  the  act,  the  more  his  doubts 
increased.  He  therefore  wished  *to  have  the  point 
argued.  It  was  accordingly  argued,  in  another  case,  by  *- 
St.  G.  T.  Campbell,  against  the  right  to  a  discharge,  and  by  J.  A. 
Phillips,  on  the  other  side.  The  Judge  gave  no  opinion,  but 
some  time  afterward  said  that  he  would  prefer  to  have  the  case 
spoken  to  again  in  the  Circuit  Court.  He  accordingly  adjourned 
it,  and  it  now  came  on  to  be  argued. 

Meredith, — In  construing  a  statute  no  regard  is  to  be  had  to 
the  pointing.  Neither  as  reported,  considered,  passed,  or  ap- 
proved, are  legislative  bills  pointed.  Punctuation  is  a  matter 
done  afterwards  by  the  compositor,  out  of  his  own  head.  It  is  a 
matter  of  fancy,  and  in  regard  to  which  the  practice  of  scarcely 
any  two  offices  agrees.  The  Court  must  look  at  the  act  as  it  was 
passed  by  Congress — that  is  to  say,  without  any  punctuation,  and 
give  to  its  language,  in  that  state,  a  judicial  interpretation.     The 

language  here  is,  if  the  bankrupt  has,  &c.,  ^^  subsequent  to  the 
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first  day  of  January  last  or  at  any  otber  time  in  contemplation  of 
the  passage,"  &c.  Now,  put  a  comma  after  the  word  ^Hime" 
only,  and  the  language  means,  if  the  bankrupt  Aa«,  at  any  time, 
in  contemplation,  Jcc. ;  a  construction  which  discards  as  senseless, 
a  great  part  of  the  language  of  the  provision.  If  Congress  meant 
*'  has,  at  any  time,"  why  have  they  not  used  that  form  of  express- 
ion ?  It  would  be  shorter,  clearer,  as  comprehensive,  and  more 
natural.  Congress  does  not  use  this  language,  and  it  is,  therefore, 
to  be  inferred  does  not  mean  what  this  language  conveys.  Point 
the  language  differently,  and  you  give  effect  to  every  part  of  the 
enactment.  It  then  reads,  '^  subsequent  to  the  first  day  of  Janu- 
ary last  (or  at  any  other  time  in  contemplation  of  the  passage  of 
a  bankrupt  act),^  &;c.  By  this  mode  of  punctuation  alone  can 
effect  be  given  to  the  whole  passage.  It  being  the  duty  of  the 
Court  to  interpret  the  statute  from  itself,  it  does  not  import  us  to 
consider  whether  or  not  this  manner  of  punctuation  will  carry  out 
the  sense  which,  in  a  political  view,  we  may  deem  to  have  been 
that  of  Congress.  The  Court  will  not  speculate  on  that  subject. 
The  Court  would  observe,  likewise,  that  the  fact  of  a  preference 
did  not  inevitably  debar  a  bankrupt  from  a  discharge,  it  did  so 
only  where  his  application  was  voluntary,  and  where  he  could  not 
obtain  the  assent  of  a  majority  of  his  unpreferred  creditors  to  his 
final  certificate.  The  provision  therefore  did  not  destroy  the  gen- 
eral object  of  the  law.  The  proceedings  in  invitum — the  only 
proceedings  which  had  ever  existed  in  any  system  of  bankruptcy 
but  that  of  our  last  law — ^were  left  undisturbed.  The  permission 
to  make  an  application  voluntarily,  wafl  a  feature  entirely  new  to 
bankruptcy ;  it  was  *a  great  privilege  to  a  debtor,  and 
J  there  was  no  reason  why  it  should  be  granted  in  every 
case.  It  was  only  where  a  party  came  into  the  Court  free  from 
any  reproach  of  having  made  a  preference,  that  he  could  himself 
insist  on  the  benefits  of  a  system  with  whose  terms  any  sort  of 
preference  was  at  war. 

Clarksonj  in  favor  of  the  discharge. 

The  first  part  of  section  second  enacts,  that  preference  in  con- 
templation of  bankruptcy  shall  bar  a  discharge ;  but  as  prefer- 

1  The  parentheses  are  the  Reporter's. 
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ences  had  probably  been  made  in  anticipation  of  the  passage  of 
the  law,  when  bankruptcy,  in  its  technical  sense,  could  not  exist, 
it  is  natural  to  look  for  a  provision  against  preferences  made  in 
contemplation  of  the  passage  of  a  bankrupt  law.  This  is  exactly 
what  we  do  find  in  the  proviso,  if  our  construction  be  adopted. 
The  opposite  construction  forces  into  this  provision  an  independ- 
ent and  dissimilar  enactment,  which  is  this.  If  the  bankrupt, 
&c.,  "  has,  subsequent  to  the  Ist  day  of  January  last,  *  *  *  *  by 
assignment  or  otherwise  given  or  secured  any  preference  to  one 
creditor  over  another,"  &c.,  he  shall  be  barred  of  a  discharge. 
Now  this  language  is  general.  It  extends  to  every  preference 
made  or  to  be  made  '^  subsequent,"  u  e,  any  time  subsequent,  to 
the  Ist  day  of  January  last ;  and  this  preference,  be  it  observed, 
is  a  bar,  no  matter  in  what  circumstances  or  with  what  purpose 
it  has  been  made.  How  can  such  a  proviso  be  reconciled  with 
the  main  and  prior  part  of  the  section,  which  declares,  that  after 
the  passage  of  the  law,  a  preference  is  a  bar,  only  when  given 
^^  in  contemplation  of  bankruptcy,  and  for  the  purpose  of  giving 
a  preference." 

This  argument  can  be  eluded  but  in  one  way ;  viz.  by  saying 
that  the  proviso  applies  to  such  preferences  only  as  were  made 
between  the  1st  of  January  and  the  19th  of  August,  the  date  of 
the  enactment  of  the  law.  It  is  an  answer  to  this  to  say  that  no 
such  restriction  as  this  appears  in  the  expression  ^'  subsequent  to 
the  Ist  day  of  January  last,"  and  that  no  words  restrictive  of  the 
expression  are  used  in  any  other  part  of  the  act.  But  in  any 
event,  we  still  ask,  what  reason  can  there  be,  except  the  '^  con- 
templation of  the  passage  of  a  bankrupt  law,"  why  a  preference 
made  between  January  1st  and  August  19th  shall  be  a  bar,  while 
a  preference  before  January  1st  is  no  bar  7  How  senseless  the 
enactment  is  made.  Up  to  January  the  1st,  a  preference  is  no 
bar  unless  made  in  contemplation  of  the  passage  of  a  bankrupt 
law.  Between  January  the  1st  and  August  the  19th,  it  is  a  bar, 
though  not  so  made.  Then  again,  after  the  19th,  the  law  changes 
back,  and  the  preference  is  no  bar  unless  made  in  contemplation, 
&c.  What  reason  can  *be  assigned  why  these  seven  r*294 
months  and  nineteen  days  should  have  been  thus  distin- 
guished from  the  time  anterior  and  the  time  subsequent  ?     The 
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Court  is  asked  to  say  that  Congress  supposed  that  eyerj  prefer- 
ence during  this  time  must  have  been  made  in  contemplation  of 
the  passage  of  the  law.  But  if  the  words  '^  contemplation  of 
bankruptcy,"  used  in  the  first  part  of  the  section  had,  before 
their  introduction  in  the  act,  acquired  a  settled  construction — 
one  under  which  "  contemplation"  is  a  question  of  fact — ^how  is 
it  that  contemplation  of  the  passage  of  a  bankrupt  law  is  meant 
to  be  made  an  unavoidable  conclusion  of  law.  Is  it  not  against 
sense  to  say,  that  after  the  act  has  passed,  ^^  contemplation  of 
bankruptcy"  is  a  matter  of  pure  fact — while  before  the  act 
passed — ^while  there  was  yet  the  double  doubt,  1st,  Whether  a  law 
would  pass,  and  2d,  Whether  the  party  would  ever  be  affected  by 
it — that  contemplation  then  is  an  unremovable  inference  of  law  ? 

Prior  to  the  passage  of  the  Bankrupt  Law,  preferences  were 
lawful,  even  though  made  in  insolvency,  and  for  the  purpose  of 
giving  a  preference.  They  were  therefore  certainly  lawful  when 
not  so  made.  Can  it  be,  then,  that  the  act  thus  punishes  the 
suffering  debtor  for  an  act  which  was  lawful  when  he  did  it,  and 
which  the  Bankrupt  Law  so  far  now  regards  as  not  to  attempt  to 
disturb. 

The  other  construction  makes  the  law  more  severe  towards  a 
preference  made  before  the  passage,  than  towards  one  after  the 
passage ;  for  one  of  the  latter  kind  is  no  bar  unless  made  ^^  in 
contemplation  of  the  bankruptcy,  and  for  the  purpose  of  giving 
a  preference,"  while  one  of  the  former  kind  (if  made  between  the 
1st  of  January  and  the  passage  of  the  act)  is  a  bar  at  all  events. 
That  is  to  say,  the  act  affixes  a  penalty  to  a  preference  made 
during  a  time  when  preferences  were  encouraged;  and  takes 
away  the  penalty  the  first  moment  that  the  only  law  which  dis- 
couraged them  comes  into  existence. 

The  construction  which  we  contend  for  harmonizes  the  differ- 
ent parts  of  the  act.  If  the  preference  has  been  made  after  the 
passage,  then  as  in  all  cases  it  must  be  shown  to  have  been  made 
in  contemplation  of  bankruptcy,  so,  if  made  before  the  passage, 
it  must  be  equally  shown  to  have  been  made  in  contemplation  of 
the  passage  of  a  bankrupt  law. 

In  point  of  grammar  the  language  of  the  clause  is  simply 

ambiguous;   for  from  the  words  alone  we  should  be  entirely 
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unable  to  tell  which  meaning  was  the  trae  one.  Seeing  then, 
that  the  language  maj,  grammatically,  mean  one  thing  precisely 
as  much  as  the  other,  the  passage  is  left  to  be  interpreted  exclu- 
sively by  the  reason  and  sense  of  the  case ;  and  the  considera- 
tions already  presented  we  think  decisive  '^'in  that  respect,  r^oog 
The  whole  argument  on  the  other  side  is,  that  Congress 
has  not  expressed  itself  with  the  most  energetic  brevity  of  which 
the  English  language  is  capable.  But  this  brevity  is  not  the 
characteristic  of  statutory  enactments.  On  the  contrary,  the 
expression  used,  is  more  according  to  legal  precision  than  the 
other  way.  There  is  a  certain  manner  of  specifying  and  par- 
ticularizing adopted  so  generally  in  statutes,  that  every  ear  re- 
cognizes it  as  the  legislative  style.  Wherever  a  general  notion 
is  to  be  expressed,  it  is  not  done  by  a  single  comprehensive  ex- 
pression (for  that  would  be  too  vague  and  abstract  for  the  speci- 
fic character  of  law),  but  one  particular  is  first  fixed,  that  a 
definite  example  may  be  lodged  in  the  mind,  and  then  that  par- 
ticular is  enlarged  by  generalities.  This  is  a  style  so  usual  and 
so  proper  in  statutes,  that  every  draftsman  adopts  it.  Thus, 
would  the  legislature  give  a  preference  to  the  United  States,  in 
the  case  of  all  persons  indebted  to  it,  in  any  way.  The  language 
is,  "  any  revenue  officer,  or  other  person  hereafter  becoming  in- 
debted to  the  United  States  by  bond  or  otherwise,"  (Act  of  8d 
March,  1797) — ^not  that  the  legislature  meant  revenue  officers 
more  than  any  other  persons,  or  bond  debts  more  than  simple 
contract  debts;  for  when  this  objection  was  made  (Fisher  v. 
Blight,  2  Cranch  358),  that  if  the  legislature  had  meant  all  per- 
sons and  all  debts,  it  would  have  said  so,  the  Court,  by  the  Chief 
Justice,  Marshall,  said  that  the  two  expressions  were  equally 
appropriate,  and  that  ^^  between  the  two,  there  is  no  difference 
of  meaning."  Does  the  legislature  of  Pennsylvania  make  an 
enactment  respecting  all  instruments  of  writing  for  the  payment 
of  money.  The  enactment  is  thus  made,  ^^  bills,  notes,  bonds, 
or  other  instruments  of  writing  for  the  payment  of  money.'' 
(Act  of  the  28th  March,  1835.)  So,  this  very  section  enacts 
that  nothing  in  the  Bankrupt  Law  shall  impair  ^^  liens,  mortgages, 
or  other  securities ;"  and  an  example  is  found  even  in  the  proviso 
under  consideration:  it  says,  ^4f  the  bankrupt,  &c.,  subsequent 
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to  the  first  day  of  January  last,  &c.,  by  assignment  or  otherwise." 
In  fact  so  usual  and  so  proper  is  this  form,  that  the  other — the 
naked  generality — would  have  been  unusual,  and  less  proper; 
and  we  conclude  from  the  general  practice  in  this  respect,  that 
if  the  legislature  had  intended  to  say,  ^'has,  at  any  time,"  they 
would  have  said  it  in  some  such  form  as  this.  The  form  adopted 
is  the  proper  legislative  style  of  saying,  "  at  any  time."  The 
first  of  January,  being  the  beginning  of  the  year,  and  the  time 
about  which  the  passage  of  the  law  became  probable,  the  legisla- 
ture meant  no  more  than  to  fix  that  day  as  a  leading  date. 

The  construction    contended   for  on    the  other  side,  is  not 
*2Q()1  *^^^  inelegant  than  ours ;  and  supposes  Congress  to  have 
used  the  extremest  condensation  of  diction. 

Why,  for  example,  did  not  Congress  say,  if  the  bankrupt  "  has, 
subsequent  to  the  1st  day  of  January  last,  or  [has]  at  any  other 
time,  in  contemplation  of  the  passage  of  a  bankrupt  law,  by  as- 
signment or  otherwise,"  &c.,  &c.  The  insertion  of  the  word 
^^has"  would  have  presented  the  sense  contended  for  by  the 
opposite  counsel:  and  manifold  forms  exist  of  presenting  the 
same  idea.  In  placing,  in  such  a  place,  a  provision  of  so  severe 
efiect-— one  purely  arbitrary,  and  discordant  with  the  analogies 
of  the  act.  Congress  would  have  expressed  itself  clearly. 

On  the  whole,  the  passage,  under  any  reading,  is  inelegant. 
Our  version  is  inelegant  on  the  side  of  particularity,  the  besetting 
sin  of  statutes.  Theirs  is  inelegant  on  the  side  of  extreme 
costiveness — a  rare  characteristic  of  legislative  style. 

Dillingham  on  the  same  side. — The  object  of  the  Bankrupt 
Law  is  to  relieve  honest  but  unfortunate  debtors  who  make  a  full 
surrender  of  their  property.  The  proviso  of  the  second  section 
is  in  restraint  of  the  general  remedy  and  in  its  nature  penal.  It 
should,  therefore,  be  construed  strictly.  The  very  evil  which  the 
law  would  guard  against,  is  the  unwillingness  of  creditors  to  as- 
sent to  the  discharge  of  their  debtors :  to  require  that  such  assent 
from  any  portion  of  them  should  be  procured,  prior  to  a  discharge, 
is  to  debar  petitioners  in  a  measure  from  the  remedy.  The  law 
should  therefore  receive  a  construction  in  accordance  with  its 

general  spirit. 

(88) 


Vol.  I.]  In  be  IKWINE. 

It  is  easy  to  comprehend  why  Congress  should  have  guarded 
against  preferences  given  purposely  to  anticipate  and  counteract 
the  passage  of  the  law ;  but  that  preferences  given  without  such 
thought  or  object  should  be  regarded  in  the  same  light  and  visit- 
ed with  the  same  consequences  is  quite  incomprehensibly. 

It  is  submitted,  that  the  words  of  the  proviso  do  not  call  for 
such  a  construction ;  that  it  is  opposed  to  the  whole  spirit  and 
meaning  of  the  law ;  and  that  it  is  equally  opposed  by  every 
thing  in  pari  materia. 

The  words  "if  it  shall  be  made  to  appear  to  the  Court," 
used  in  connection  with  "  the  contemplation  of  the  passage  of 
a  bankrupt  law,"  leave  no  room  for  argument  that  the  motive  of 
the  preference,  when  it  bears  at  all  upon  its  character,  it  is  to 
be  established  by  proof  of  some  overt  act.  "  Contemplation " 
being  an  operation  of  the  mind,  could  be  *susceptible  of 
proof  only  by  words  or  actions,  indicating  the  motive.  '- 
IVlierever  the  phrase  applies,  therefore,  it  is  not  used  as  descrip- 
tive of  the  character  of  these  preferences,  in  and  of  themselves. 
In  relation  to  the  analogous  phrase  in  the  first  part  of  the  same 
section,  providing  for  cases  "  in  contemplation  of  bankruptcy," 
the  position  that  this  is  a  fact  to  be  proved  affirmatively  by  the 
opposing  creditor,  and  not  a  legal  presumption,  was  fully 
established  in  Breneman's  Case,  1  Penn.  Law  Journal  185,  and 
in  Potts  V.  Garwood,  lb.  172.  See  also  the  cases  there  cited, 
especially  Fidgeon  v.  Sharpe,  5  Taunton  539, 1  Marsh.  196,  s.  c, 
and  M'Menomy  v.  Roosevelt,  8  Johns.  Ch.  Rep.  446.  Here  we 
have  the  precedent  words  "  if  it  shall  be  made  to  appear  to  the 
Court,"  which  make  an  argument  d  fortiori.  There  is  no  pre- 
tence of  any  proof  in  this  case,  and  I  am  instructed  to  say,  if 
proof  on  the  subject  be  admitted,  that  the  contrary  can  be  clearly 
established,  and  that  the  preference  was  compulsory. 

Again :  it  having  been  already  shown  that  the  proviso  is  in 
the  nature  of  a  penal  enactment,  restraining  the  remedial  charac- 
ter of  the  law,  it  is  contrary  to  every  principle  in  the  administra- 
tion  of  justice,  to  adopt  the  construction  which  presumes  a 
wrong  motive  while  there  is  room  for  any  other.  Fraud  is  never 
to  be  presumed.     It  cannot  be  contended  but  that  thousands  of 

cases  of  preference  may  have  occurred  since  the  1st  of  January, 
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1841,  when  no  thought  of  the  passage  of  a  bankrupt  law  entered 
the  mind  of  the  unfortunate  debtor.  The  words  are  so  general 
as  to  include  every  possible  case  of  payment  of  every  debt, 
although  contracted  for  the  necessary  subsistence  of  a  petitioner 
and  his  family.  Nay,  it  is  obvious  that  by  far  the  larger  class 
of  preferences  must  necessarily  have  been  without  bad  motive ; 
and  the  construction  urged,  is  in  effect  to  repeal  the  bankrupt 
law  as  to  every  man  who  has  paid  a  debt  since  the  1st  January, 
1841.  Nor  is  it  to  be  admitted  that  the  passage  of  the  law  was 
to  be  considered  as  a  matter  of  course  after  this  date.  Its  pas- 
sage was  still  very  uncertain,  and  so  far  from  the  idea  being 
everywhere  rife,  in  the  country  (where  petitioner  resides)^  it  was 
but  little  thought  of.  This  is  proved  by  the  fact  that  up  to  this 
time,  from  Chester  county,  with  a  population  of  sixty  thousand, 
there  are  not  a  dozen  applicants. 

As  a  general  rule,  the  grammatical  construction  is  the  legal 
construction.  To  arrive  at  the  reading  contended  for,  the 
Court  is  asked  to  change  the  natural  and  obvious  punctuation 
as  we  find  it  in  the  printed  copy  of  the  law,  for  a  theoretical  and 
artificial  punctuation; — to  strike  out  the  comma  between  the 
phrase  "or  at  any  other  time"  and  the  phrase  "in  contem- 
^oQo-1  plation  of  the  passage  of  a  bankrupt  law,  " — and  to  *in- 
clude  both  phrases  in  parentheses ;  thus  absolutely 
fencing  out  the  qualifying  phrase  from  that  which  precedes  the 
parentheses. 

If  it  be  said  that  we  are  to  construe  the  law  without  reference 
to  punctuation,  it  is  admitted.  Still,  the  obvious,  natural,  com- 
xnon  sense  meaning  of  these  words  and  phrases,  without  points, 
is  to  be  found  in  the  punctuation  furnished  by  the  printer  or  the 
proof  reader,  whose  especial  business  it  is  to  give  the  natural 
meaning.  Upon  a  question  of  punctuation,  the  lawyer  and 
legislator  may  inform  himself  by  consulting  a  practical  printer. 
Then  again,  we  have  the  supervision  of  the  department,  or  com- 
mittee, or  father  of  the  bill  under  whose  care  it  was  printed. 
That  this  was  the  natural  reading  of  the  District  Court  is  obvi- 
ous from  a  passage  in  the  opinion  (p.  186,  9th  line  from  bottom) 
in  Breneman's  Case,  already  cited.     No  one  thinks  of  anything 

^  The  petitioner  was  from  Chester  coantj. 
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else  until  the  opposite  theory  is  started  and  that  theory  rests 
upon  a  bare  possibility.  The  aathorities  say  ^'that  we  must 
adhere  to  the  words  of  a  statute,  construing  them  according  to 
their  nature  and  import,  in  the  order  in  which  they  stand  in  the 
act" — ^^ according  to  the  plain  and  obvious  meaning  of  the 
words."  "  Courts  are  not  to  presume  the  intention  of  the  legisla- 
ture, but  to  collect  them  from  the  words  of  the  Act "  by  a  sound 
interpretation  of  its  language,  ^^  according  to  reason  and  sound 
grammatical  correction."  Dwarris  on  Statutes  703.  And  to 
come  to  the  case  in  point,  when  the  qualifying  words  are  at  the 
beginning,  or  at  the  end  of  a  sentence,  they  refer  to  and  govern 
the  whole.     lb.  704. 

This  grammatical  constiruction  is  fortified  by  everything  else 
in  the  act.  Looking  at  the  provision  in  pari  materia  in  the 
former  part  of  this  same  second  section,  we  find  that  a  naked 
preference,  even  after  the  passage  of  the  law,  does  not,  in  and 
of  itself  work  a  penalty,  but,  that  it  must  be  done  ^^  in  contem- 
plation of  bankruptcy."  This  motive  constitutes  the  all  essen- 
tial vice  of  the  preference.  How  can  it  be  conceived  that  Con- 
gress should  have  intended  to  deal  more  harshly  with  preferences 
made  prior  to  the  passage  of  the  law  ?  It  is  contrary  to  reason. 
It  would  be  reversing  the  order  of  things,  and  assuming  a  meri- 
torious character  for  ex  post  facto  laws,  in  the  very  face  of  our 
constitutional  provision.  Both  classes  of  cases  are  in  the  same 
category,  in  the  same  section,  must  have  been  in  view  of  Con- 
gress at  the  same  time ;  and  yet  the  Court  is  called  upon  by  a 
forced  construction  to  say  that  Congress  intended  in  the  one  case 
to  declare  the  preference  a  wrong  in  itself,  and  not  in  the 
other. 

Precisely  the  same  argument  arises  from  the  provision  respect- 
ing preferences  before  January  1st,  1841.  Who  can  imagine  a 
reason  for  such  a  difference,  in  the  character  of  an  act  done  on 
the  first  hour  of  that  day,  and  an  act  done  on  the  last  hour  of 
the  day  preceding  ? 

But  this  forced  construction  works  an  absolute  wrong ;  because, 

if  the  phrase  ^^  in  contemplation  of  the  passage  of  a  bankrupt 

law,"  has  no  reference  to  the  words  ^^  assignment  *or 

otherwise,"  giving  preference  since  January  1st,  1841,  ^ 
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then  there  is  no  qualification  or  limitation  to  such  preferences 
whatever.  We  are  forced  to  read  it,  as  though  Congress  had 
said  in  so  many  words,  ^^  subsequent  to  the  first  day  of  January 
last,  although  not  in  contemplation  of  the  passage  of  a  bankrupt 
law."  Can  this  be?  It  leads  at  once  to  the  result,  that  how- 
ever innocent,  nay  virtuous  and  meritorious  may  have  been  the 
preference,  and  supposing  that  these  good  motives  could  be 
proved,  the  Court  would  not  be  at  liberty  to  hear  the  proof,  or 
if  heard,  to  regard  it.  This  would,  indeed,  be  to  punish  virtue ; 
for  that  there  may  be  cases  of  preference  meritorious  and  virtu- 
ous, is  not  only  recognized  in  the  act,  but  by  the  universal  sense 
of  the  community.  We  cannot  limit  this  construction  to  a  mere 
matter  of  primd  fade  evidence— -or  legal  inference  until  the 
negative  be  proved. 

The  opposite  argument  is,  that  if  the  legislature  had  really 
meant  to  apply  the  phrase  ^'in  contemplation  of,"  &c.,  to  all 
cases,  they  would  have  used  one  general  expression.  That  they 
might  have  done  so,  is  admitted — and  that  the  law  would  have 
been  more  precise  and  clear  if  they  had  done  so.  •  But  this  is 
the  extent  of  the  argument.  It  is  a  matter  of  style.  One 
draughtsman  of  a  law  is  difiuse,  another  is  concise— one  is  loose, 
another  precise.  But  more  frequently,  by  far,  the  most  perfectly 
constructed  law  in  point  of  style  as  it  comes  from  the  closet,  is 
deformed  and  put  awry  and  made  to  appear  awkward  by  after 
thoughts  and  amendments  when  it  comes  to  be  canvassed  and 
criticized  in  a  deliberative  assembly.  This  argument  is  fully 
answered  by  the  case  of  The  United  States  t;.  Fisher.  Chief 
Justice  Marshall  there  says  in  a  case  nearly  analogous,  ^^  it  is 
true  the  mode  of  expression  which  has  been  suggested  is  at  least 
as  appropriate  as  that  which  has  been  used ;  but  between  the  two 
there  is  no  difference  of  meaning ;  and  it  cannot  be  pretended 
that  the  natural  sense  of  words  is  to  be  disregarded,  because  that 
which  they  import  might  have  been  better  or  more  directly  ex- 
pressed." But  this  form  of  phrase  is  not  without  reason  and 
use.  That  a  particular  day  should  have  been  named,  does  not 
necessarily  imply  '^  that  within  that  time  contemplation  of  the 
passage  of  a  bankrupt  law,"  shall  be  a  matter  of  legal  intend- 
ment.    It  may  have  been  very  natural  and  very  well  to  have 
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called  the  attention  to  a  particular  class  of  cases  as  more  likely 
to  come  within  this  category.  Less  proof  would  perhaps  be  re* 
quired  by  the  Court  to  establish  the  fact  of  such  contemplation, 
where  the  preference  was  given,  while  the  discussion  of  the  law 
was  going  on,  and  its  friends  were  everywhere  urging  it  for- 
ward. 

Meredith  replied. 

Mr.  JusTiGB  Baldwin,  after  stating  the  facts,  gave  the  opinion 
of  the  Court,  as  follows : — ^We  are  of  opinion  that  the  evident 
meaning  of  the  law  is  asserted  by  the  counsel  against  the  dis- 
charge. To  adopt  the  contrary  construction,  would  be  to  strike 
out  the  words  "  subsequent  to  the  1st  *day  of  January  tjuqqa 
last,"  or  leave  them  utterly  useless  by  making  this  clause 
read,  or  ^'has  at  any  time  in  contemplation,"  &;c.,  which  would  be 
contrary  to  the  rule,  that  if  the  words  admit  of  it,  effect  shall  be 
given  to  them  when  no  repugnancy  would  arise  between  the 
different  parts  of  the  clause.  If  these  words  indicated  that  no 
other  cases. than  preferences  given  in  contemplation  of  the  pas- 
sage of  a  bankrupt  law  were  intended  to  be  provided  for,  there 
can  be  no  reason  assigned  for  the  introduction  of  a  phrase,  which 
can  have  no  effect  on  a  case  fully  defined  without  it ;  provides 
for  a  case  of  a  description  entirely  different,  and  in  no  wise 
governed  by  the  intention  of  the  bankrupt,  but  dependent  on  the 
time  when  the  act  of  preference  is  done.  That  case  is  definitely 
described,  a  preference  given  ^'by  assignment  or  otherwise," 
after  ^^  the  Ist  day  of  January,  1841,"  the  very  case  now  before 
the  Court. 

In  so  reading  the  law  (for  it  can  scarcely  be  called  construing), 

we  give  effect  to  the  language  used  as  it  is  clearly  intended : 

there  is  neither  a  repugnancy  in  its  provisions,  surplusage  in  its 

terms,  or  obscurity  in  the  language  throughout.     It  is  not  for  us 

to  usurp  the  province  of  the  legislature,  by  inquiring  into,  and 

adjudicating  on  the  expediency  or  policy  of  this  provision:  it 

was  within  their  constitutional  power  to  act  on  this  subject 

according  to  their  discretion;  and  having  exercised  it,  we  are 

bound  to  carry  their  enactment  into  execution. 
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The  argament  which  has  been  raised  on  the  punctuation  of 
this  clause,  tends  to  make  it  obscure  and  without  meaning ;  which 
would  be  conclusive  against  it ;  but  in  the  construction  of  laws, 
punctuation  is  no  criterion  of  the  sense  of  the  legislature,  unless 
it  is  in  conformity  with  their  intention  as  expressed  in  the  words 
they  use.  Punctuation  is  generally  the  act  of  the  clerk  or 
printer,  which  the  Court  will  disregard,  if  taking  the  instrument 
by  its  four  corners,  and  looking  at  all  its  provisions,  a  judicial 
construction  points  to  an  intention  different  from  what  the  mere 
punctuation  indicates,  as  is  clearly  the  case  here.  Vide  11 
Pet.  54. 

In  the  construction  of  all  laws,  the  best  rule  is  to  gather  the 
intention  of  the  legislature  from  the  words  used,  rather  than  to 
attempt  to  infuse  in  their  acts  a  meaning,  which  will  require  the 
omission  of  words  which  are  used,  or  the  insertion  of  words 
omitted,  in  order  to  extract  the  supposed  meaning  of  its  pro- 
visions. Every  legislative  body  must  be  supposed  competent  to 
express  their  intention  in  intelligible  language,  and  to  have  done 
so  in  prescribing  a  written  rule  of  conduct.  ^'  As  men  whose 
intentions  require  no  concealment  generally  employ  the  words 
which  most  directly  and  aptly  express  the  ideas  they  intend  to 
convey,"  legislatures  "must  be  *understood  to  have  em- 
-*  ployed  words  in  their  natural  sense,  and  to  have  intended 
what  they  have  said,"  9  Wh.  188 ;  and  the  intention  of  the  law- 
maker is  the  law  itself,  when  it  is  indicated  by  the  use  of  plain 
words. 

The  present  bankrupt  law  is  an  anomaly  in  legislation ;  the 
provision  for  voluntary  bankruptcy,  is  in  effect,  the  adoption  of 
the  insolvent  laws  of  the  States,  but  with  an  entire  new  and  most 
important  feature,  the  petitioner  becomes  entitled  to  a  complete 
discharge  from  all  his  debts,  whereas  an  insolvent  law  only 
secures  his  person  from  arrest.  In  this  particular.  Congress 
have  exercised  power  expressly  prohibited  to  the  States  by  the 
Constitution  of  the  United  States,  and  not  granted  by  it  to  Con- 
gress, otherwise  than  by  the  express  power  "  to  establish  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United  States." 
To  this  power  there  is  no  limitation,  and  consequently  it  is  com- 

detent  to  Congress  to  act  on  the  whole  subject  of  bankruptcy 
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with  a  plenary  discretion.  Hence  they  may  give  to  the  dis- 
charge what  effect  they  please,  and  of  consequence  may  not  only 
impair,  but  extinguish  the  obligations  and  the  contracts  of  a 
bankrupt.  Whatever  doubts  may  exist  as  to  the  sound  policy  or 
justice  of  doing  this  on  the  application  of  the  debtor,  the  power 
being  the  same  to  provide  for  one  case  as  another,  must  be  con- 
sidered to  be  equally  constitutional,  whether  the  proceeding  is  on 
behalf  of  debtor  or  creditor.  Congress  have  adopted  a  system 
which  embraces  both  classes  of  cases,  under  the  belief  that  the 
state  of  the  country  required  it,  and  so  far  as  they  have  author- 
ized the  discharge  of  a  debtor  on  his  own  petition,  the  law  must 
be  executed  by  the  appropriate  Court ;  but  inasmuch  as  this  is 
a  principle  unknown  to  the  bankrupt  law  of  England,  and  of 
these  States  before  the  constitution,  or  the  Act  of  1800,  it  ought 
not  to  be  expanded  by  construction,  so  as  to  interfere  with  the 
rights  of  creditors,  further  than  the  law  authorizes,  or  exempt 
the  debtor  from  any  restrictions  imposed  upon  him  as  requisites 
to  his  discharge. 

If  then,  the  words  of  this  clause  were  less  explicit  than  they 
are,  we  should  endeavor  to  give  them  the  effect  contended  for  by 
the  creditor  in  this  case,  if  they  would  admit  of  it ;  a  provision 
for  voluntary  bankruptcy  which  gives  the  same  effect  to  a  dis- 
charge as  an  involuntary  one,  is  an  experiment  in  legislation 
which  must  have  a  fair  trial,  but  must  not  be  extended  beyond  the 
lines  drawn  by  the  law  as  it  now  stands.  This  should  be  done 
only  by  legislating  for  the  future,  not  by  construction  of  the 
past ;  hitherto  bankrupt  laws  have  not  been  favored  by  Congress, 
and  perhaps  not  in  the  general  opinion  of  the  community ;  they 
certainly  will  not  become  more  so  in  either,  if  those  points 
which  *favor  the  debtor  and  bear  hard  on  the  creditor,  rjicOAo 
are  too  benignly  viewed  by  the  Courts  in  their  exposition 
and  execution  of  the  present  law. 

It  was  certified  to  the  District  Court  that  the  petitioner  in 
this  case  is  not  entitled  to  a  discharge,  without  the  consent  of  a 
majority  of  the  creditors  in  interest  who  have  not  been  secured. 
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In  the  Circuit  Court  of  the  United  States,  Eastern  District  of 

Pennsylvania. 

Ex  PARTE  Dudley. 

1.  The  Court,  in  this  case,  confirm  the  decision  of  Ex  parte  Bennet,  ante 
1  P.  L.  J.  145. 

2.  The  property  of  a  petitioner  in  bankruptcy  is  not  devested  out  of  him  till  a 
decree  of  bankruptcy  has  passed.  Hence,  till  the  decree  has  passed,  the 
petitioner's  property  remains  subject  to  execution. 

3.  In  this  case,  the  Court  examine  the  broad  question,  whether  in  any  case, 
the  District  Court  of  the  United  States  has  power  to  issue  an  injunction  to 
stay  the  process  of  State  Courts,  and  expresses  an  opinion  that  the  District 
Court  has  no  such  power. 

In  a  former  case,  Judge  Randall  decided  that  the  property  of 
a  petitioner  in  bankruptcy,  was  devested  out  of  him,  only  from 
the  time  of  the  decree  of  bankruptcy  ;^  and  accordingly,  allowed 
an  execution  creditor  who  had  made  a  levy  after  the  petition  had 
been  filed,  but  before  a  decree  had  passed,  to  proceed  with  a  sale 
of  the  property  levied  on. 

In  a  subsequent  case  the  question  was  again  brought  before 
the  Court.  Dudley  filed  a  petition  on  the  29th  of  August  last ; 
but  before  a  decree  could  by  the  terms  of  the  act  be  obtained, 
several  executions  had  issued  against  him ;  and  on  the  9th  of 
September,  he  applied  to  the  District  Court  for  an  injunction  on 
the  plaintiffs  in  the  several  judgments'  to  stay  proceedings 
thereon,  and  for  the  appointment  of  a  receiver. 

Judge  Randall,  said  he  saw  no  reason  to  change  the  opinion 
which  he  had  expressed  in  Sennet's  Case,  and  accordingly  refused 

^  Section  III.  And  be  it  further  enacted^  That  all  the  property,  &c.,  of  the 
bankrupt,  &c.,  who  shall  by  a  decree  of  this  Court,  be  declared  to  be  a  bank- 
rupt within  this  act,  shall,  by  mere  operation  of  law,  iptofactOj  from  the  time 
of  such  decree,  be  deemed  to  be  devested  out  of  such  bankrupt,  Ac,  &c.,  and 
shall  be  vested  by  force  of  the  same  decree,  in  such  assignee  as  from  time  to 
time  shall  be  appointed,  &c. 

*  The  petition  for  an  injunction  made  mention  only  of  executions  from  jus- 
tices of  the  peace ;  but  there  were  in  fact  other  executions  from  the  Courts  ; 
and  the  application  was  considered  as  for  an  injunction  to  creditors  generally. 
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to  grant  the  injunction.  At  the  request  of  counsel,  the  facts 
were  then  certified  to  the  Circuit  Court  for  decision ;  and  the 
case  was  heard  before  Judges  Baldwin  and  Randall. 

^ed  and  Hopkins,,  for  Dudley,  submitted  the  case,  merely  re- 
questing the  attention  of  the  Court,  to  the  case  Ex  parte  Foster, 
decided  some  time  since  by  Judge  *Story,  and  reported 
at  length  in  the  Law  Reporter,  vol.  5,  p.  55  and  seq. ;  a  ■- 
case  which,  it  is  said,  was  ^'  argued  at  very  great  length  by  the 
several  counsel  and  especially  by  Mr.  Rand/'  and  which  is  re- 
garded by  the  Suffolk  bar,  ^'  as  entirely  conclusive  on  the  points 
which  it  embraces."  Id.  p.  86.  That  case  was  directly  in  point. 
It  decided  that  the  District  Court  had  power  to  issue  an  injunc- 
tion to  stay  State  process ;  that  the  decree  related  to  the  filing  of 
the  petition;  and  finally,  that  the  ^Miens"  protected  by  the 
second  section  of  the  act,  were  those  alone  where  either  the  pro- 
perly or  possession  of  the  thing,  passed  to  the  creditor. 

[Bt  the  Reporter. — It  will  be  seen,  further  on,  that  the 
Court,  in  this  case,  decides  all  these  points  against  the  counsel 
who  relied  on  the  above  cited  decision  of  Judge  Story :  and  as 
that  decision  has  been  considered  as  disturbing  the  security  of 
judicial  liens,  it  is  necessary,  in  order  to  understand  a  portion  of 
Judge  Baldwin's  opinion,  to  present  an  abstract  of  what  has  been 
decided  and  said  in  the  case  referred  to.     The  case  was  this : 

Certain  attachments  on  mesne  process  under  the  laws  of  Mas- 
sachusetts, had  issued  against  the  property  of  Foster,  who, 
after  the  issuing  of  the  attachments,  filed  his  petition  in  bank- 
ruptcy, and  within  six  days  afterwards  (and  of  course  before 
the  decree  in  bankruptcy)  applied  to  the  District  Judge  for  an 
injunction  "  against  said  attaching  creditors,  enjoining  them  from 
further  proceeding  against  said  property,  &c.,  and  requiring 
them  to  surrender  the  same  to  such  assignee  as  may  be  ap- 
pointed by  this  court,"  &c.  An  injunction  was  granted,  restrain- 
ing the  proceeding  until  the  final  event  of  the  proceedings  in 
bankruptcy ;  and  the  Judge  says  that  if  a  decree  is  obtained,  it 
will  prove  a  bar  to  further  prosecution  of  the  suit.  The  points 
decided  were,  accordingly,  that  the  District  Court  had  power  to 
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issue  an  injunction;^  and  2d.  That  an  attachment  under  the 
Massachusetts  attachment  law  was  not  a  lien  within  the  saying 
in  section  second  of  the  bankrupt  law.^ 

The  last  point  depended,  therefore,  on  the  Qature  of  this 
local-law  attachment — ^a  matter  about  which,  of  course,  the  pro- 
fession out  of  Massachusetts  is  not  so  accurately  informed.  It 
cannot  be  disguised,  however,  that  even  from  the  authority  cited 
bj  Judge  Story,  this  process  appears  to  resemble,  very  closely, 
what  we  familiarly  call  a  lien,  or  at  any  rate,  a  ^^  security." 
i^QQA-]  I^  resembles  very  much  our  foreign  ^attachment  lien. 
Thus,  the  sheriff  takes  possession  of  the  chattels  attached, 
which  are  ^'  held  as  security  to  satisfy  such  judgment  as  the 
plaintiff  may  recover"  (Rev.  Stat,  of  Mass.  as  quoted  by  Judge 
Story,  p.  60);  and  in  commenting  upon  the  argument  of 
counsel,  who  went  so  far  as  to  contend  that  an  attachment  was 
'^  a  perfect,  fixed,  and  vested  lien,"  and  gave  ^*  a  vested  interest," 
&c.,  in  the  estate  attached,  the  Judge  admits  that  one  of  the 
authorities  which  he  is  "unable  exactly  to  comprehend"  (but  to 
which  he  bows  as  a  decision  upon  the  local  law,  binding  on  the 
Court),  does  sustain  that  position.  His  Honor  thinks,  how- 
ever, that  another  case  (The  Atlas  Bank  v.  The  Nahant  Bank,  28 
Pickering  488),  shows  that  if  such  an  attachment  be  a  lien, 
it  is  not  such  a  one  as  is  saved  by  section  second  of  the  act. 
With  great  respect  for  the  learned  Judge,  it  is  thought  that  it 
could  be  shown  that  the  latter  decision  does  not  overrule  the 
former,  and  is  not  an  authority  for  the  position  to  which  it  is 
extended  by  the  Judge.  However,  if,  as  has  been  already  said, 
the  decision  in  Foster's  Case  is  made  on  the  mere  ground  of  the 
peculiar  nature  of  the  Massachusetts  process — and  because  it  is 
unlike  the  lien  of  a  judgment  or  execution  as  commonly  recog- 

1  «  Tbe  Act  of  Congress,"  says  Judge  Story,  "  for  wise  purposes,  has  con- 
ferred a  more  wide  And  liberal  jurisdiction  upon  the  Courts  of  the  United 
States,  than  the  Lord  Chancellor,  sitting  in  bankruptcy,  was  authorized  to 
exercise.  In  short,  whateyer  he  might  properly  do,  sitting  in  bankruptcy,  or 
sitting  in  the  Court  of  Chancery,  under  his  general  equity  jurisdiction,  the 
Courts  of  the  United  States  Are  by  the  Act  of  1841,  competent  to  do,"  p.  60. 

^  "  Nothing  in  this  act  contained  shall  be  construed  to  annul,  destroy,  or 
impair,  &c.,  any  liens,  mortgages,  or  other  securities  on  property  real  or  per- 
sonal, which  may  be  valid  by  the  laws  of  the  States  respectively,"  Ac,  kc» 
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nized — ^the  decision  was,  of  course,  improperly  pressed  upon  the 
court  for  this  circuit,  as  deciding  the  principal  case :  and  some 
portion  of  the  Court's  commentary  on  the  decision  proceeds  on  a 
misapprehension  of  what  Judge  Story  meant  to  say.  While, 
however,  Mr.  Justice  Story  does  say,  in  one  place,  that  ^^  the  case 
of  an  attaching  creditor  is  not  near  so  strong  as  that  of  a  judg- 
ment creditor  who  has  obtained  a  fi.  fa.  under  which  the  sheriff 
has  actually  seized,  &c.,"  p.  65.  He  says  in  another  place,  '4n 
truth,  it  bears  a  closer  resemblance  to  the  lien  created  by  a  judg- 
ment upon  the  real  estate  of  the  debtor,"  p.  68,  and  then  says, 
*'yet  a  judgment  creates  no  interest  in  the  land,"  p.  64,  and 
cites  Conard  v.  Atlantic  Ins.  Co.,  1  Peters  886,  to  sustain  this 
doctrine.  Admitting  the  resemblance  to  a  lien  of  a  judgment, 
the  argument  of  the  Judge  appears  to  be,  that  by  a  judgment 
against  real  property,  or  by  a  levy  on  personal  property,  the 
general  property  of  the  debtor  is  not  devested — that  these  reme- 
dies are  not  strict  common  law  liens,  i.  e,  liens  where  the  claimant 
has  actual  possession  of  the  property — in  other  words,  that  they 
do  not  constitute  a  property,  or  right  in  the  very  substance  of 
the  thing,  but  are  merely  rights  to  be  paid  out  of  the  property 
before  any  subsequent  incumbrancers;  or  what,  in  common 
parlance  Pennsylvanians  call  liens.  These  points  (as  to  the  first 
of  which  it  is  believed  there  never  has  been  any  doubt)  being 
established,  the  Judge  proceeds  to  consider  the  second  section  of 
the  bankrupt  law,  and  says,  ''Now,  certainly,  the  natural  inter- 
pretation of  these  words  '  liens,  mortgages,  and  other  securities 
on  property  real  or  personal,'  would  seem  to  be,  that  they  re- 
ferred to  things  of  a  like  nature;  or,  as  the  maxim  of  the  law 
is,  each  may  be  known  from  its  associates.  {NoBcitur  a  sociis.) 
The  '^'words  may  be  all  perfectly  satisfied  by  treating  them 
as  referring  to  leins  fixed  and  vested  in  the  party  by  a  ^ 
consummate  title,  such  as  liens  by  contract,  resting  on  possession 
or  absolute  by  law  such  as  pledges  and  not  merely  inchoate  and 
conditional  liens  dependent  on  a  mere  remedial  process.  The 
term  ^securities,'  follows  'mortgages,'  which  are  clearly  vested 
rights  under  grant  of  the  party,  defeasible  only  upon  a  future 
fulfilment  of  some  condition  subsequent.  "^  *  "^  If  we  look  back 

to  the  enacting  clause  of  this  same  section  to  which  the  saving  is 
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appended  as  a  proviso,  we  shall  see  that  there  the  enumeration  is 
confined  to  *  securities,  conveyances,  or  transfers  of  property  or 
agreements  made  or  given,'  &c.,  &c.   *  *  *  Now  the  natural 
inference  certainly  would  seem  to  be,  that  the  proviso  is  carved  out ' 
of  the  enacting  clause ;  and  saves  things  eftudem  generis.*'  (P.  70.) 

Such  language  as  this  would  seem  to  indicate  what  it  has  been 
regarded  as  declaring,  that  even  judgments  and  executions  before 
a  sale,  are  not  in  the  proviso :  and  as  the  attachment  of  Foster's 
goods  was  before  even  the  petition  filed,  a  discharge  would  devest 
judgments  of  any  date.^  It  is  true,  indeed,  that  this  general 
language  of  the  learned  judge  is  found  in  company  with  other 
expressions  that  would  perhaps  render  it  unsafe  to  say  that  he 
means  all  that  is  indicated  by  the  general  language  cited.  Taken 
in  connection,  however,  with  the  disregard  with  which  the  Court 
treats  the  attachment,  it  may  be  thought  to  justify  in  some  ex- 
tent, the  surprise  which  has  been  expressed. 

Judge  Story  goes  on  afterwards,  indeed,  to  decide  the  case  on 
what  he  regards  as  another  ground — ^viz.,  that  the  attachment 
being  a  merely  conditional  lien  dependant  for  final  effect  on  the 
result  of  the  suit,  if  the  bankrupt  obtains  a  discharge,  the  debt 
will  be  discharged  likewise,  and  this  discharge  would  be  plead- 
able in  bar  to  the  attachment  suit,  as  a  'pletk  puis  darrein  continu- 
ance. But  doe$  not  this  fact  depend  exactly  upon  the  former 
question,  i.  e.,  whether  the  attachment  is  a  "  lien "  or  ^^  other 
security?''  for  if  it  be,  then  by  the  language  of  the  proviso  in 
section  2d,  the  discharge  cannot  in  any  way  ^^  annul,  destroy,  or 
impair  it. 

The  reporter  begs,  however,  to  refer  the  reader  to  the  case 

Itself;  which,  appearing  to  him  to  deal  in  vague,  and  not  always 

consistent  language,  he  finds  himself  unable  precisely  to  present. 

While  as  he  has  said,  its  language,  in  '''places  is  cer- 

•J  tainly  unprecise,  he  himself  considers  the  decision  rather 

1  Jadgo  Story,  it  is  true,  says  in  one  place — <<  The  moment  that  the  decree 
in  bankruptcy  is  passed,  it  relates  back  for  all  purposes  of  the  act,  to  the  time 
of  the  petition ;  and  as  soon  as  the  assignee  is  appointed,  all  the  rights,  titles, 
powers  of  authority  of  the  bankrupt  rest  in  him  by  relation  f^om  the  said 
period."  As  howeyer  the  attachment  in  Foster's  Case,  issued  before  the  filing 
of  the  petition,  the  decision  cannot  be  carried  on  the  back  of  this  doctrine  ; 
and  if  followed  to  results  divests  the  lien,  no  matter  when  obtained. 
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as  an  attempt  to  abrogate  in  a  particular  instance,  and  in  favour 
of  the  equitable  provisions  of  the  bankrupt  law,  the  effect  of  the 
Massachusetts  attachment  process ;  and  that  to  justify  this,  the 
learned  judge  has  been  urged  into  doctrines  which  are  not  law ; 
and  of  which  in  fairer  cases  he  would  be  the  last  person  to  make 
a  practical  application.  The  Court,  in  this  circuit,  as  has  been 
said,  considers  the  case  as  more  dangerous,  and  as  going  further.] 

Bir%t  and  Wain  for  the  execution  creditors. — The  general 
creditors,  contend  (however  they  may  disguise  the  principle, 
by  asserting  a  doctrine  of  relation  back)  that  the  property  of  a 
bankrupt  is  devested  out  of  the  bankrupt  from  the  time  of  filing 
his  petition.  The  question  must  be  decided  by  the  Act  of  Con- 
gress itself.  The  third  section  provides,  that  the  property,  &c., 
of  every  bankrupt,  &c.,  who  shall  by  a  decree,  &c.,  be  declared 
a  bankrupt,  shall  by  mere  operation  of  law,  &c.,  from  the  time 
of  such  decree  be  deemed  to  be  devested  out  of  such  bankrupt, 
Jcc.,  and  the  same  shall  be  vested  by  force  of  the  same  decree,  in 
such  assignee,  &c.  Where  language  is  so  clear  no  room  is 
left  for  construction.  This  language  clearly  makes  the  decree 
the  process  by  which  the  property  is  devested.  It  would  be 
contrary  to  the  spirit  of  all  legislation  thus  to  permit  a  debtor 
to  hinder,  delay,  and  baffle  his  creditors. 

It  has  been  decided  that  the  petitioner  may  withdraw  his  peti- 
tion at  pleasure.  He  could  not  do  this,  if  his  property  had 
vested  in  his  creditors.  He  could  not  annul  an  act  which  passed 
his  estate  to  creditors,  without  their  consent.  Then,  how  could 
his  property  pass  to  an  assignee  not  in  existence,  or  more  pro- 
perly, pass  out  of  the  bankrupt,  into  nobody  ?  Such  a  construc- 
tion would  present  the  anomaly  of  property  without  any  owner. 
If  it  were  stolen  or  taken  by  a  trespasser,  would  it  not  be  laid  as 
the  bankrupt's  property  ?  He  might  die,  and  then  would  it  not 
pass  to  his  administrator  or  executor  ?  It  is  said  that  Judge 
Story  in  Foster's  Case  has  held  the  contrary.  The  process  in 
that  case  was  mesne  procesi  ;  and  it  is  clear  that  Judge  Story  did 
not  intend  to  decide  the  point  now  in  issue ;  or  if  he  did,  he  has 
overruled  himself,  for  he  held,  in  Ex  parte  Benjamin  Randall, 

Law  Reporter,  July  1842,  decided  in  the  same  Court,  that  a 
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bankrupt  may  withdraw  his  petition,  before  decree,  without  the 
consent  of  his  creditors,  upon  the  express  ground  that  no  pro- 
perty had  passed  by  the  filing  of  the  petition. 
*^Q71  "^ After  the  argument  on  this  point,  Judge  Baldwin  sug- 
gested that  the  District  Court,  had  not,  in  any  case,  power 
to  issue  injunctions  to  stay  the  process  of  State  Courts,  and  referred 
to  some  of  the  Acts  of  Congress.  The  Court  said  that  they  were 
willing  to  hear  an  argument  on  that  point.  On  a  subsequent  day 
Mr.  Reed  referred  again  to  the  case  of  Foster,  and  the  compre- 
hensive language  of  the  act,  and  Mr.  Hirst  replied,  taking  some 
of  the  grounds  which  are  so  well  presented  in  the  opinion  of  the 
Court  as  delivered  by  Mr.  Justice  Baldwin. 

Cfur,  adv.  vult. 

Baldwin,  J.,  delivered  the  Court's  opinion.  Two  points  are 
involved  in  the  motion  pending  in  the  District  Court,  and  ad- 
journed for  decision  here.  Both  points  will  therefore  be  considered. 
The  question  which  has  been  presented  on  the  first  argument,  arises 
on  the  last  proviso  in  the  second  and  the  first  clause  in  the  third 
section  of  the  Act  of  1841.     That  proviso  is  in  these  words : 

^'Provided  also,  that  nothing  in  this  act  contained,  shall  be 
construed  to  annul,  destroy,  or  impair  any  lawful  rights  of  mar- 
ried women  or  minors,  or  any  liens,  mortgages,  or  other  securities 
on  property  real  or  personal,  which  may  be  valid  by  the  laws  of 
the  States  respectively,  and  which  are  not  inconsistent  with  the 
provisions  of  the  second  and  fifth  sections  of  this  act." 

A  proviso  operates  as  a  limitation  to  the  enacting  part  of  a  law, 
or  as  an  exception  of  some  case  which  might  otherwise  be  em- 
braced by  it.  This  proviso  extends  to  the  whole  bankrupt  law  in 
the  plainest  terms,  and  is  most  emphatic  in  its  language,  expressly 
excluding  any  construction  of  any  part  of  the  act,  which  shall 
annul,  destroy,  or  impair  any  lien,  mortgage  or  other  security  on 
real  or  personal  property,  which  is  valid  by  the  law  of  the  State 
where  it  is  situated  or  found,  and  is  not  inconsistent  with  the 
second  and  fifth  sections. 

The  phraseology  of  this  proviso  is  peculiar,  and  adopted  only 
in  cases  where  the  legislature  intend  that  the  Courts  shall  give  no 
construction  to  a  law,  which  shall  in  any  manner  afiect  its  pro- 
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visions  or  defeat  their  declaxed  intention.     In  ordinary  acts  of 
legislation,  their  effects  are  prospective  in  defining  some  rule  of  i 

action,  leaving  it  to  the  Court  to  expound  and  apply  it  according  I 

to  the  settled  judicial  rules  of  construing  statutes :  it  is  only 
where  they  mean  to  be  the  sole  expounders  of  their  laws,  that  a 
legislature  use  the  language,  '^nothing  in  this  act  shall  be  so  con- 
strued," and  where  it  is  used,  it  operates  on  the  past,  the  present, 
and  the  future.  Thus,  under  the  third  article  of  the  Constitution 
of  the  United  States,  the  Federal  Courts. assumed  jurisdiction  of 
suits  against  a  State  by  a  citizen  of  another  State ;  the  11th  amend- 
ment ^declared  that  "the  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  *'  of  that  ^ 
description,  and  the  Supreme  Court  of  the  United  States  decided, 
that  it  annulled  all  jurisdiction  of  such  cases  then  pending,  and 
they  were  summarily  stricken  from  their  docket.     8  Dall.  378. 

As  the  Constitution  created  the  judicial  power  of  the  United 
States,  and  could  control  and  annul  its  exercise  by  a  declaration 
that  it  should  not  be  exercised  on  the  forbidden  case,  even  after 
the  Court  had  acted  on  it  for  years,  so  Congress  may  act  on  the 
judicial  power  which  they  create,  and  by  a  subsequent  law  take 
from  the  Courts  a  power  which  they  have  assumed.  In  this  case, 
however,  the  principle  need  not  be  carried  to  the  same  extent,  for 
the  restraint  on  the  .judicial  power  in  bankruptcy,  is  imposecl  in 
the  same  act  which  brought  it  into  existence,  and  this  prohibition 
being  clearly  within  the  power  of  Congress,  is  directed  to  the 
Courts  who  are  to  carry  the  act  into  effect,  as  a  rule  of  judicial 
action  to  which  they  must  conform.  This  proviso  may  be  viewed 
also  as  a  declaration  that  there  is  no  provision  in  the  bankrupt 
act  which  has  the  effect  which  it  shall  not  be  so  construed  as  to 
have ;  otherwise  there  is  a  manifest  absurdity  in  prohibiting  a 
construction,  which  would  be  consonant  with  the  intent  of  the 
legislature.  So  viewed, — ^in  this  double  aspect  of  a  limitation  to 
the  power  of  all  Courts,  and  a  declaration  of  the  meaning  of  the 
whole  law, — ^this  Court  is  bounded  in  its  power  to  make  any 
order  or  decision  in  any  manner  contrary  thereto.  It  cannot  so 
construe  the  law  as  to  impair  a  valid  lien  or  security. 

In  deciding  what  is  a  valid  lien  or  security  on  property,  this 

proviso  refers  us  to  the  law  of  this  State,  by  which  we  are  to 
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ascertain,  whether  a  judgment  creditor  has  a  lien  or  security  on 
the  real  estate  of  the  defendant  in  virtue  of  his  judgment,  or  on 
his  personalty  by  the  delivery  of  an  execution  to  the  sheriff,  or 
to  a  constable  who  makes  a  levy  on  it ;  and  whether  if  such  lien 
or  security  existed,  it  has  become  afterwards  invalid  or  inopera- 
tive. If  the  result  of  this  inquiry  is  favorable  to  the  judgment 
creditor,  the  only  remaining  one  is,  whether  any  lien  or  security 
which  he  has  obtained  by  the  laws  of  this  State,  is  invalid  by 
reason  of  being  repugnant  to  the  second  or  fifth  sections  of  the 
act :  if  that  inquiry  ends  in  the  same  result,  there  is  an  end  to 
the  exercise  of  any  judicial  power  to  impair  the  eflScacy  of  such 
lien  or  security ;  we  are  forbidden  to  so  construe  the  law. 

As  this  proviso  applies  to  the  whole  law,  it  must  be  carried 
into  the  third  section,  the  substance  of  which  is,  that  the  pro- 
perty of  the  bankrupt  is  devested  out  of  him  by  operation  of  law 

♦309T  ^'^™  *^®  ^™^  ^^  *^^  decree,  without  any  other  act,  *and 
vests  by  force  of  the  decree  in  the  assignee  appointed  by 
the  Court.  No  words  are  used  which  indicate  in  the  least  degree, 
that  it  was  intended  that  the  decree  should  relate  to  the  petition, 
or  have  any  retrospective  operation  on  the  property  of  the  bank- 
rupt which  had  been,  before  the  filing  of  the  petition,  sold  or  in- 
cumbered by  any  of  his  acts  which  was  valid  by  the  law  of  the 
State,  and  not  invalid  by  provision  of  the  bankrupt  act.  It 
would  be  a  conclusive  objection  to  such  relation,  that  the  law  had 
fixed  on  the  decree  as  the  solemn  and  definite  act,  which  devested 
the  property  of  the  bankrupt  and  vested  it  in  the  assignee ;  for 
by  giving  such  decree  a  relation  to  the  petition,  it  would  in  effect 
devest  the  property  at  a  time  and  by  an  act  wholly  different  from 
that  which  the  law  prescribes ;  thus  making  the  Court  the  real 
and  efficient  legislator  on  the  property  and  rights  of  purchasers 
and  creditors  who  had  lawful  liens  before  the  decree.  The 
words  of  the  third  section  justify  no  such  construction,  and  if 
they  could  be  so  construed,  it  would  be  in  the  very  teeth  of  that 
proviso  in  the  second  section  which  expressly  prohibits  it. 

It  would  be  indeed  an  anomalous  principle  to  incorporate  into 
a  system  of  bankruptcy,  that  a  debtor  by  his  voluntary  act  of 
filing  a  petition,  which  he  could  revoke  or  withdraw  at  his  pleasure 

at  any  time  before  a  decree,  should  be  allowed  to  have  the  option 
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to  proceed  to  a  decree  which  should  annul  the  valid  liens  of  his 
creditors  hj  relation  to  an  aet  which  did  not  bind  himself;  or  by 
"withdrawing  his  petition,  leave  himself  free  to  file  a  new  one  or 
waive  all  benefit  of  the  act. 

Another  conclusive  reason  against  such  relation  of  the  decree 
to  the  petition,  appears  by  a  comparison  of  the  third  section  of 
the  Act  of  1841,  with  the  tenth  section  of  the  Bankrupt  Act  of 
1800. 

^^  That  the  assignment  or  assignments  of  the  commissioners  of 
the  bankrupt's  estate  and  efiects  as  aforesaid,  made  as  aforesaid, 
shall  be  good  at  law  or  in  equity,  against  the  bankrupt ;  and  all 
persons  claiming  by,  from,  or  under,  such  bankrupt,  by  any  act 
done  at  the  time,  or  after  he  shall  have  committed  the  act  of 
bankruptcy  upon  which  the  commission  issued :  Provided  always. 
That  in  case  of  a  band  fide  purchase,  made  before  the  issuing  of 
the  commission  from  or  under  such  bankrupt,  for  a  valuable  con- 
sideration, by  any  person  having  no  knowledge,  information,  or 
notice,  of  any  act  of  bankruptcy  committed,  such  purchase  shall 
not  be  invalidated  or  impeached." 

Now  it  must  be  by  some  new  and  strange  rule  of  construing 
laws,  that  where  one,  by  express  words  declares  that  the  commis- 
sioner's assignment,  shall  operate  by  relation  to  the  act  of  bank- 
ruptcy, against  all  persons  claiming  under  *the  bankrupt  r^co-*  a 
subsequently,  except  band  fide  purchasers  before  the  com- 
mission, for  valuable  consideration,  without  notice,  and  the  other 
declares,  in  equally  express  terms,  that  the  decree  shall  operate 
from  the  time  it  is  rendered,  it  shall  yet  have  its  efiect  by  relation 
to  the  filing  of  a  petition.  This  construction  becomes  the  more 
startling,  when  it  is  considered  that  the  third  section  of  the  Act 
of  1841  contains  no  exception  or  proviso  in  favor  of  band  fide  pur- 
chasers after  the  petition  and  before  the  decree,  whereas  the  tenth 
section  of  the  Act  of  1800,  by  a  proviso  declared,  that  a  band 
fide  purchase  after  the  act  of  bankruptcy  and  before  the  commis- 
sion, ^^  should  not  be  invalidated  or  impeached."  It  must  then 
come  to  this,  that  if  the  decree  devests  the  bankrupt  of  his  property, 
and  vests  it  in  the  assignee  by  relation  from  the  filing  the  petition, 
and  the  }aw  contains  no  exception  of  a  band  fide  purchase  without 

notice,  it  is  consequently  cancelled  and  invalidated  by  the  decree, 
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unless  the  judicial  legislation  which  interpolates  the  doctrine  of 
relation  into  this  third  section,  shall  also  legislate  a  proviso  to 
their  first  legislation,  so  that  the  new  bankrupt  law  shall  not 
operate  on  an  innocent  purchaser,  with  a  degree  of  severity  which 
no  court  could  inflict  upon  him  by  any  authority  under  the  old 
one  of  1800.  Taking  the  third  section  as  it  reads,  no  proviso  for 
the  protection  of  purchasers  was  necessary,  but  the  enacting  clause 
of  the  tenth  section  of  the  Act  of  1800,  expressly  cut  out  all  pur- 
chases whatever  under  the  bankrupt  after  the  act  of  bankruptcy ; 
a  proviso  was  therefore  necessary  to  protect  the  fairest.  To 
suppose  Congress  ignorant  of  the  provisions  of  the  old  act,  or  to 
have  given  the  same  effect  m  the  new  by  provisions  wholly  dis- 
similar, would  be  an  imputation  on  their  capacity  or  disposition 
to  act  wisely  or  justly.  The  same  conclusions  follow  from  a  com- 
parison of  the  two  acts  in  relation  to  liens. 

The  proviso  to  the  10th  section  of  the  Act  of  1800,  protected 
purchasers  only,  but  the  sixty-third  section  contained  a  proviso 
covering  the  whole  law  in  these  words,  *^  That  nothing  contained 
in  this  act  shall  be  taken  or  construed  to  invalidate  or  impair  any 
lien  existing  at  the  date  of  this  act,  upon  the  lands  or  chattels  of 
any  person  who  may  become  a  bankrupt."     1  Story  750. 

By  the  thirty-first  section  it  is  enacted, 

^'  That  in  the  distribution  of  the  bankrupt's  effects,  there  shall 
be  paid  to  every  of  the  creditors  a  portion  rate,  according  to  die 
amount  of  their  respective  debts,  so  that  every  creditor  having 
security  for  his  debt  by  judgment,  statute,  recognizance,  or 
specialty,  or  having  an  attachment  under  any  of  the  laws  of  the 
individual  States,  or  of  the  United  States,  on  the  estate  of  such 
bankrupt  (provided  there  be  *no  execution  executed  upon 
-I  any  of  the  real  or  personal  estate  of  such  bankrupt,  before 
the  time  he  or  she  became  bankrupt)  shall  not  be  relieved  upon 
any  such  judgment,  statute,  recognizance,  specialty,  or  attach- 
ment, for  more  than  a  rateable  part  of  his  debt,  with  the  other 
creditors  of  the  bankrupt." 

An  execution  executed  is  thus  protected  by  the  proviso  in  this 

section,  if  done  before  the  time  the  party  became  a  bankrupt,  so 

that  the  execution  creditor  so  protected,  would  recover  his  whole 

debt  out  of  the  property  under  execution ;  and  by  the  sixty-third 

(106) 


Vol.  I.]  Ex  paetb  DUDLEY. 

section,  every  lien  existing  at  the  passage  of  the  law,  of  whatever 
nature,  was  excepted  from  the  operation  of  any  of  its  provisions. 
But  in  the  third  section  of  the  Act  of  1841,  there  is  not  one 
word  on  the  subject  of  liens,  and  this  significant  silence  is  con- 
clusive of  the  intention  of  the  legislature,  to  leave  them  under  the 
protection  of  the  proviso  in  the  second  section ;  whereas  if  the 
doctrine  of  relation  is  applied,  an  execution  executed  by  a  levy, 
and  even  a  sale  of  personal  property,  between  the  petition  and 
decree,  has  no  protection  whatever,  though  in  such  case  the  pro- 
tection was  complete  under  the  Act  of  1800.  If  this  was  the 
intention  of  Congress,  it  is  unaccountable  that  they  did  not  (as  in 
the  Act  of  1800),  declare  that  the  decree  should  so  operate :  it 
is  equally  so,  that  they  should  have  inserted  the  proviso  to  the 
second  section,  if  liens  existing  at  the  time  were  intended  not  to 
be  protected,  but  annulled,  and  the  proviso  made  senseless,  as  it 
becomes  a  dead  letter  by  giving  the  decree  a  relation;  for  it 
cannot  be  pretended  that  it  can  relate  to  a  lien  created  after  the 
decree  of  bankruptcy,  when  the  bankrupt  can  have  no  property 
to  bind  by  it. 

Independent  of  these  reasons  against  this  doctrine  of  relation, 
is  the  injustice  of  its  operation.  It  was  always  deemed  an  odious 
and  severe  feature  in  the  Act  of  1800 ;  and  the  old  system  of 
bankruptcy  in  England  has  been  modified  by  their  late  act :  and 
it  is  strange  that  any  attempt  should  be  made  here  to  restore 
ancient  rigor  by  a  construction  of  a  law  which  was  intended  to 
abolish  it,  and  expresses  that  intention  in  language  which  to  this 
Court  is  unequivocal  in  its  meaning  and  imperative  in  its  effects. 

We  now  come  to  the  question,  whether  the  plaintiff  in  the 
judgment  and  execution  exhibited  to  us,  has  a  lien  or  security  on 
the  property  of  the  petitioner,  by  the  laws  of  this  State. 

No  objection  has  been  made  to  these  proceedings,  on  the 
ground  of  their  want  of  conformity  to  the  provisions  of  any  Act 
of  Assembly,  or  the  decisions  of  the  Supreme  Court  of  the  State. 
Those  which  have  been  made,  are  founded  on  *the  de- 
cisions of  other  Courts  in  other  districts,  in  cases  arising  '- 
under  the  Bankrupt  Act  of  1841,  and  on  some  late  opinions  in  the 
House  of  Lords,  in  England.^ 

1  Cited  in  Bz  parte  Foster,  ante  p.  303. 
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So  far  as  any  decisions  of  co-ordinate  Courts  in  other  circuits 
are  founded  on  the  local  law  of  the  States  in  which  they  sit,  they 
are  entitled  to  every  weight  which  is  due  to  the  judgment  of  the 
distinguished  judges  who  administer  the  jurisprudence  of  a  State 
as  the  Courts  of  the  States  do,  and  we  take  them  as  judicial 
evidence  of  the  local  law,  not  to  be  questioned  by  us.  So  far  as 
any  decision  of  the  House  of  Lords  in  England,  has  declared 
what  is  at  the  time  the  common  law  of  the  country,  we  have  no 
right  nor  disposition  to  gainsay  it ;  but  sitting  here  to  administer 
the  law  of  Pennsylvania,  we  cannot  look  beyond  it  or  through  it 
to  any  Court  which  does  not  profess  to  be  guided  by  it.  Nor 
can  we  at  this  time  of  day  recognize  as  authority,  any  adjudica- 
tion elsewhere  which  contravenes  the  established  principles  of 
the  jurisprudence  of  this  State,  as  declared  by  its  Supreme  Court 
and  that  of  the  United  States :  we  must  take  the  common  law  as 
it  existed  at  the  time  of  its  adoption,  first  by  usage  and  after- 
wards by  the  Act  of  Assembly,  whereby  it  has  the  force  of  a 
statute,  and  is  changeable  only  by  statute.  Disclaiming  any 
right  or  power  to  improve,  to  amend  the  law,  or  to  make  it  what 
it  ought  to  be,  we  leave  that  to  another  department  of  the  govern- 
ment, and  follow  the  more  humble  path  which  leads  us  to  the 
knowledge  of  what  it  is,  what  it  has  been,  and  what  it  must  be 
declared  to  be,  till  the  legislative  power  shall  make  it  otherwise. 

In  considering  the  effect  of  a  judgment  on  the  real,  and  an 
execution  on  the  personal  property  of  the  defendant,  it  has  struck 
us  with  no  little  astonishment,  that  a  doubt  could  be  entertained 
as  to  the  law  of  this  State ;  and  there  is  no  little  cause  of  alarm 
for  the  security  of  property  and  the  rights  of  creditors,  if  it  is 
now  open  to  argument,  whether  they  have  a  lien  or  security  on 
the  estate  of  their  debtors  by  judgment,  by  execution,  or  by  a 
levy,  while  the  property  is  in  his  hands.  In  a  common  case  it 
would  be  deemed  su£Scient  to  declare,  that  a  judgment  is  a  lien 
on  real  estate  from  the  time  of  its  rendition,  without  an  execution 
or  levy  during  five  years ;  that  an  execution  was  a  lien  on  per- 
sonal property  from  its  delivery  to  the  sheriff  till  its  return,  with- 
out a  levy,  and  that  by  a  levy  the  property  of  the  defendant  was 
devested,  and  vested  in  the  sheriff.     To  even  refer  to  decisions  on 

the  subject,  or  to  go  into  any  reasoning,  would  have  been  deemed 
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as  unnecessary  as  dangerous,  lest  it  might  be  supposed  that  the 
law  remained  to  be  now  settled  by  this  Court.  But  as  the  autho- 
rity of  the  Supreme  Court  of  the  United  States  has  been  invoked 
in  a  late  decision  in  "^another  circuit,^  in  favor  of  the  doc-  i-^^oi  q 
trine  that  a  judgment  is  no  lien  till  an  execution  is  issued 
and  a  levy  made,  we  cannot  decline  the  inquiry  whether  that 
Court  has  so  declared  the  law,  or  given  any  opinion  which  can 
countenance  a  doctrine  so  utterly  subversive  of  the  fixed  rules  of 
property.  The  opinion  of  the  Supreme  Court  in  Thelusson  v. 
Smith,  2  Wh.  428,  and  in  Conard  v.  The  Atlantic  Ins.  Co.,  1 
Peters  442,  are  supposed  to  sanction  the  principle  contended  for 
by  the  petitioner  in  this  case ;  but  so  far  from  doing  this,  they 
recognize  the  existence  of  a  lien  on  land  by  a  judgment  without 
execution,  and  the  devestiture  of  the  personal  property  of  the 
defendant  by  a  levy  on  a^./a. 

The  case  of  Thelluson  v.  Smith  was  a  suit  by  a  judgment 
creditor  against  the  marshal,  to  recover  the  proceeds  of  a  sale  of 
the  real  estate  of  a  defendant  who  was  a  debtor  to  the  United 
States  on  duty  bonds  on  which  the  United  States  proceeded  to 
judgment,  execution,  and  sale,  after  the  judgment  of  the  plain- 
tiff who  had  taken  out  no  execution,  he  claiming  the  proceeds  of 
the  sale  in  virtue  of  his  prior  lien,  the  United  States  claiming 
under  the  65th  section  of  the  collection  law  of  1799,  which  gave 
them  a  preference  in  case  of  the  insolvency  of  the  defendant,  as 
was  the  case  before  the  Court. 

In  Conard  v.  The  Atlantic  Insurance  Company,  the  contro- 
versy was,  whether  the  company  could  recover  damages  against 
Conard  the  marshal,  who  had  sold  the  goods  of  a  debtor  of  the 
United  States  for  duty  bonds  under  execution  issued  by  them, 
the  plaintiff  claiming  the  goods  in  virtue  of  respondentia  bonds 
and  an  assignment  of  the  bill  of  lading.  Thelusson  v.  Smith 
bore  on  the  case  only  collaterally ;  it  depended  not  on  the  law  of 
Pennsylvania,  on  the  nature  of  the  lien  of  a  judgment,  presenting 
the  question  whether  the  preference  of  the  United  States  accruing 
after  the  judgment  would  cut  it  out,  the  Court  held  that  it  did  on 
the  words  of  the  Act  of  1799,  which  they  quoted  and  then  re- 
marked, ^^  These  expressions  are  as  general  as  any  which  could 

^  The  case  Ex  parte  Foster,  ante  p.  303. 
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have  been  used,  and  exclude  all  debts  due  to  individuals,  what- 
ever may  be  their  dignity.  The  law  makes  no  exception  in  favor 
of  judgment  creditors,  and  no  reason  has  been  shown,  or  we 
think  can  be  shown,  to  warrant  the  Court  in  making  one,"  2 
Wh.  425.  Any  reasoning  of  the  Court  in  Conard  v.  The  Atlantic 
Insurance  Company  could  therefore  relate  only  to  the  effect  of 
the  judgment  on  the  preference  of  the  United  States  accruing 
afterwards,  and  not  on  its  effect  on  the  debtor  or  private  credit- 
ors who  had  subsequent  liens ;  the  case  turned  on  the  construc- 
tion of  the  Act  of  Congress,  not  on  the  law  of  Pennsylvania,  and 
was  decided  exclusively  on  the  former.     It  was  admitted  that  the 

*3141  j^^g™^^^  ^^  ^  ^^^^  ^^  ^^^  ^^^^  '''estate,  but  the  Court  held 
that  the  action  could  not  be  maintained  by  the  judgment 
creditor  on  the  ground  of  his  having  a  more  general  lien,  without 
a  levy  on  the  land  sold.  The  Court  considered  that  the  case  '^may 
have  been  decided  without  touching  the  general  question  of  lien : " 
they  say,  ^'  the  plaintiffs  were  entitled  to  recover  only  upon  the 
ground  that  they  could  establish  in  themselves  a  rightful  title 
to  the  proceeds."  1  Pet.  442.  '^  The  fact  that  a  judgment 
creditor  has  a  lien,  does  not  place  him  in  a  better  situation  as  a 
creditor  over  the  general  funds  of  the  debtor  in  the  hands  of  the 
assignee.  If  he  possess  such  a  lien,  he  must  enforce  it  in  the 
manner  prescribed  by  law,  and  if  he  does,  that  may  so  far  affect 
the  interest  of  the  assignees  actually  subjected  to  such  lien.  But 
it  gives  him  no  right  to  the  fund  until  he  has  perfected  his  lien 
according  to  the  course  of  the  law.  Until  that  period,  he  has 
merely  a  power  over  the  property,  but  not  an  actual  interest 
m  it. 

"The  real  ground  of  the  decision  was,  that  the  judgment 
creditor  had  never  perfected  his  title  by  any  execution  beyond 
the  Sedgeley  estate ;  that  he  had  acquired  no  title  to  the  proceeds 
as  his  property,  and  that  if  the  proceeds  were  to  be  deemed  the 
general  funds  of  the  debtor,  the  priority  of  the  United  States  had 
attached  against  all  other  creditors,  and  that  a  mere  potential 
lien  on  land  did  not  convey  a  legal  title  to  the  proceeds  of  a  sale 
made  under  an  adverse  execution.  This  is  the  manner  in  which 
this  case  (Thelluson  v.  Smith),  has  been  understood  by  the  judges 

who  concurred  in  the  decision ;  and  it  is  obvious,  that  it  estab- 
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lished  no  sach  proposition,  as  that  a  specified  and  perfected  lien, 
can  be  displaced  by  the  mere  priority  of  the  United  States,  since 
that  priority  is  not  of  itself  equivalent  to  a  lien."     1  Pet.  144. 

Thus  considered  neither  of  these  opinions  militates  with  the 
existence  of  a  valid  lien  by  a  judgment  without  a  levy,  as  against 
all  persons  other  than  the  United  States,  claiming  under  the 
priority  Acts  of  1797  and  1799 :  and  even  in  such  cases  it  is 
settled  that,  ^^This  preference  is  in  the  appropriation  of  the 
debtor's  estate ;  so  that  if  before  it  has  attached,  the  debtor  has 
conveyed  or  mortgaged  his  property,  or  it  has  been  transferred 
in  the  ordinary  course  of  business,  neither  is  overreached  by  the 
statute ;  and  it  has  never  been  decided,  that  it  affects  any  lien 
general  or  specific,  existing  when  the  event  took  place  which  gave 
the  United  States  a  claim  of  priority.  Brent  v.  Bank  of  Wash- 
ington, 10  Pet.  611-12.  In  Prince  v.  Bartlett,  the  United  States 
claimed  a  priority  over  a  creditor  who  had  attached  the  personal 
property  of  a  debtor  of  the  United  States  on  duty  bonds,  by  the 
process  of  attachment  authorized  by  the  law  of  Massachusetts, 
and  it  was  held  by  the  Supreme  Court,  *that  "  The  pro- 
perty in  question  being  in  possession  of  the  sheriff  by  virtue  ^ 
of  legal  process  before  the  issuing  of  the  writ  on  behalf  of  the 
United  States,  was  bound  to  satisfy  the  debt  for  which  it  was 
taken ;  and  the  rights  of  the  individual  creditors  thus  acquired, 
could  not  be  defeated  by  the  process  on  the  part  of  the  United 
States,  subsequently  issued."  8  Gr.  484.  The  same  principle 
has  been  applied  to  attachment  in  Maryland,  Beaston  v.  Farmers' 
Bank  of  Delaware,  12  Pet.  185-6. 

These  principles  must  be  adopted  in  the  construction  of  the 
5th  section  of  the  Bankrupt  Act  of  1841,  which  provides  that  all 
creditors  who  have  proved  their  debts,  &c.,  '^  shall  be  entitled  to 
share  in  the  bankrupt's  property  and  effects,  pro  rata,  without 
any  priority  or  preference  whatsoever,  except  only  for  debts  due 
by  such  bankrupt  to  the  United  States,  and  for  all  debts  due  by 
lien  to  persons  who  by  the  laws  of  the  United  States  have  a  pre- 
ference in  consequence  of  having  paid  moneys  as  his  securities, 
which  shall  be  first  paid  out  of  the  assets,"  kc. 

It  will  not  be  pretended  that  this  preference  of  debts  due  the 
United  States  in  case  of  the  bankruptcy  of  their  debtor,  can  be 
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given  in  cases  where  they  had  no  preference  under  the  Acts  of 
1797  or  1799,  in  a  case  of  insolvency.  By  the  Act  of  1799,  the 
security  who  pays  a  duty  bond  is  put  in  the  place  of  the  United 
States  as  to  a  preference :  the  Act  of  1841  puts  them  on  the  same 
footing  as  the  United  States :  the  surety  can  have  no  preference 
where  the  United  States  had  none,  nor  can  the  United  States 
have  a  preference  which  is  not  devolved  on  the  surety  by  the 
payment  of  the  preferred  debt.  It  follows  that  the  security  is 
the  same  under  the  last  as  the  former  laws.  The  distribution  is 
of  the  bankrupt's  or  insolvent's  property ;  not  of  that  which  he 
had  sold,  mortgaged,  transferred  in  the  course  of  business,  on 
which  there  was  a  lien  general  or  specific,  or  an  attachment  under 
the  local  law,  or  where  by  a  seizure  under  a^./a.  the  property 
is  devested  out  of  the  debtor  before  the  priority  occurred.  And 
if  the  United  States  have  no  priority  in  such  cases  over  the  indi- 
vidual purchaser,  mortgagee  or  creditor,  it  equally  follows,  that 
no  right  can  accrue  to  the  assignee  by  a  decree  in  bankruptcy. 

In  their  opinion  in  Thelluson  v.  Smith,  the  Court  say,  '^  The 
United  States  are  to  be  first  satisfied,  but  then  it  must  be  out  of 
the  debtor's  estate.  If,  therefore,  before  the  right  of  preference 
has  accrued  to  the  United  States,  the  debtor  has  made  a  bond 
fide  conveyance  of  his  estate  to  a  third  person,  or  has  mortgaged 
the  same  to  secure  a  debt,  or  if  his  property  has  been  seized 
under  a  fi.  fa.y  the  property  is  devested  out  of  the  debtor,  and 
^Q^/*-|  cannot  be  made  liable  to  the  United  "^States.  A  judg- 
ment gives  to  the  judgment  creditor  a  lien  on  the  debtor's 
lands,  and  a  preference  over  all  subsequent  judgment  creditors. 
But  the  Act  of  Congress  defeats  this  preference  in  favor  of  the 
United  States,  in  the  cases  specified  in  the  65th  section  of  the 
Act  of  1799."  2  Wh..426.  In  reviewing  this  opinion  in  1  Pet. 
442-44,  the  Supreme  Court  assert  the  existence  of  the  lien  by  a 
judgment,  but  deny  that  it  gives  '^  a  right  to  property  in  the 
land  itself,  but  only  a  right  to  levy  on  the  same  to  the  exclusion 
of  other  adverse  interests  subsequent  to  the  judgment,  and  when 
the  levy  is  actually  made  on  the  same,  the  title  of  the  creditor 
for  this  purpose  relates  bacli:  to  the  time  of  the  judgment,  so  as 
to  cut  out  intermediate  incuu^brances."  1  Pet.  441.  It  must 
consequently  cut  out  a  preference  accruing  afterwards.     Without 
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stopping  to  inquire  whether  by  the  law  of  Pennsylvania  a  levy 
is  necessary  to  consummate  the  lien  of  a  judgment*  it  is  clear 
that  neither  of  these  opinions  denies  the  existence  of  a  lien  by  a 
judgment  alone ;  they  go  no  further  than  to  say,  that  the  pri-^' 
ority  of  the  United  States  to  the  proceeds  of  the  land  sold  by  an 
adverse  execution,  will  attach,  if  no  levy  has  been  made  on  the 
judgment,  leaving  the  question  involved  in  the  case  untouched, 
as  levies  have  been  made  before  the  decree.  The  language  of 
the  Court  is  to  be  referred  to  the  case  before  them,  and  the  one 
under  review,  and  when  so  referred  their  opinions  in  both  cases 
are  decisive  of  the  present,  for  if  a  levy  before  the  insolvency 
of  their  debtor  will  deprive  the  United  States  of  their  priority 
by  devesting  the  debtor  of  his  property,  d  fortiori  it  will  prevent 
the  right  of  the  assignee  from  attaching  by  relation  to  the  peti- 
tion, so  as  to  prevent  the  creditor  of  the  benefit  of  his  levy. 

That  the  Supreme  Court  did  not  intend  in  Conard  v.  The 
Atlantic  Insurance  Company,  to  deny  the  right  of  a  judgment 
creditor  to  enforce  his  lien  against  all  persons  and  save  the 
United  States  in  virtue  of  the  priority  acts  by  a  levy  and  sale 
which  would  consummate  his  title,  is  evident  not  only  from  the 
opinion  delivered,  but  from  their  opinion  delivered  at  the  pre- 
ceding term  in  Bankin  t;.  Scott,  12  Wh.  179,  in  which  they  say, 
^^  The  principle  is  believed  to  be  universal,  that  a  prior  lien  gives 
a  prior  claim,  which  is  entitled  to  prior  satisfaction  out  of  the 
subject  it  binds,  unless  the  lien  be  intrinsically  defective,  or  be 
displaced  by  some  act  of  the  party  holding  it,  which  shall  post- 
pone him  in  a  court  of  law  or  equity  to  a  subsequent  claimant." 
^'  The  single  circumstance  of  not  proceeding  on  it  until  a  subse- 
quent lien  has  been  obtained  and  carried  into  execution,  has 
never  been  considered  as  such  an  act.  The  implied  lien  created 
by  the  first  judgment  retains  the  preference  over  the  lien  created 
by  the  second  judgment,  so  long  as  an  elegit  can  issue  on  ri^o^r, 
*the  first.  A  statutory  lien  is  as  binding  as  a  mortgage, 
and  has  the  force  and  capacity  to  hold  the  lands  so  long  as  the 
statute  presume  it  in  force."  '^  In  the  case  at  bar,  the  judgment 
is  notice  to  the  purchaser,  of  the  prior  lien,  and  there  is  no  act 
of  the  legislature  to  protect  the  purchaser  from  that  lien."  12 
Wheaton  180. 
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How  far  the  case  of  Thelluson  v.  Smith  is  oyerruled  on  gen- 
eral principles  by  this,  and  on  the  priority  of  the  United  States 
by  subsequent  cases,  need  not  now  be  examined  ;  it  suffices  for 
this  case  to  say,  that  the  opinion  of  the  Court  in  Rankin  v,  Scott, 
has  never  been  questioned  since,  and  is  conclusive  on  this 
motion  in  regard  to  the  effect  of  a  lien  by  judgment  on  real 
property. 

As  to  personal  property  the  law  is  equally  well  settled,  and 
was  thus  laid  down  in  this  Court  in  Thompson  v.  Phillips,  1 
Baldwin  867. 

^^  A  fieri  facias  is  plenary  authority  to  sell  chattels ;  a  levy 
under  it  gives  the  sheriff  a  property  in  them,  in  virtue  of  which 
he  may,  and  is  obliged  to  sell :  1  Salk.  823 ;  6  Mod.  298 ;  1  Dall. 
818 ;  11  S.  4;  R.  804 ;  1  Wash.  88 ;  10  Wheat.  46 ;  after  the 
levy  his  property  in  the  goods  continues,  though  the  fieri  facias 
is  returned  he  may  sell,  the  Court  may  order  him  to  bring  the 
money  into  Court,  issue  a  distringas  or  venditioni  exponas  to 
compel  him  to  sell,  he  becomes  liable  for  the  money  by  the  levy, 
if  he  has  made  a  sufficient  one,  the  goods  are  his  own,  and  he  may 
sell  when  he  pleases,  unless  otherwise  ordered  by  the  Court :  5 
Binn.  268, 278 ;  10  Wheat.  45 ;  17  Serg.  &;  Rawle  488 ;  2  Saund. 
848,  844 ;  2  L.  R.  1074.  When  he  begins  the  execution  of  a 
fieri  facias^  he  must  complete  it ;  his  authority  continues  though 
he  is  out  of  office:  2  Bac.  Ab.  866;  4  Day  Com.  Dig.  284;  1 
Salk.  12,  818,  828 ;  1  Lill.  P.  Reg.  767,  824 ;  a  distringas  or 
venditioni  gives  no  new  authority  to  sell,  it  is  merely  compul- 
sory process  (1  Ves.  Sr.  196 ;  4  D.  C.  D.  286 ;  Sh.  Ab.  647 ;  6 
Med.  296 ;  1  Dall.  818)  to  execute  a  power  resulting  from  the 
fieri  facias^  and  the  right  of  property  by  the  levy. 

'^  As  the  levy  is  the  operative  act,  it  must  be  made  by  an 
actual  seizure  of  the  goods  in  whole  or  in  part  in  name  of  the 
whole ;  the  sheriff  may  seize  them  by  force,  16  Johns.  Rep.  288, 
take  and  hold  possession  ;  the  lien  on  them  attaches  when  the 
writ  comes  to  his  hands  till  the  return  day,  without  a  levy,  but 
if  no  levy  is  made  before  it  is  past,  the  lien  is  lost,  and  the  goods 
may  be  taken  by  a  purchaser,  or  on  a  subsequent  writ."  2  Serg. 
&  Rawle  157. 

Being  well  satisfied  that  such  was  the  common  law  of  England 
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at  the  time  of  its  adoption  in  this  State,  and  that  it  is  now  the  set- 
tled law  of  property,  we  deem  it  unnecessary  *to  inquire  r^oi  o 
whether  these  principles  are  the  local  law  in  other  cir- 
cuits, or  have  been  repudiated  by  any  decisions  in  England ;  and 
feeling  safety  in  following  the  Supreme  Court  of  this  State  in 
their  exposition  of  its  own  laws,  and  that  of  the  United  States  in 
their  adjudication  on  the  general  principles  of  jurisprudence,  we 
can  have  no  doubt  that  the  judgments  and  executions  before  us 
constituted  valid  liens  on  the  property  of  the  defendants,  by  the 
laws  of  this  State,  and  are  protected  by  them  as  unquestioned  and 
sacred  rights. 

Our  next  inquiry  is  whether  these  liens  are  inconsistent  with 
any  of  the  provisions  of  the  second  or  fifth  sections  of  the  Bank- 
rupt Act.  It  is  not  pretended  that  these  liens  are  embraced  in 
any  part  of  the  enacting  clauses  of  the  second  section,  nor  can 
any  be  made  in  this  stage  of  the  proceeding  under  the  fifth  sec- 
tion ;  if  any  matter  should  arise  before  the  time  for  distribution, 
to  which  any  provisions  of  this  section  might  apply,  it  would  then 
be  proper  to  examine  it ;  but  we  cannot  see  how  it  can  have  any 
effect  on  the  present  motion,  t>r  on  the  creditors  who  have  not 
proved  their  debts,  or  claimed  anything  under  or  in  virtue  of  the 
bankruptcy,  but  claim  a  priority  to  it. 

We  are,  therefore,  clearly  of  opinion  that  the  motion  of  the 
petitioner  must  be  denied  on  the  ground  that  his  real  estate  was 
bound  by  the  judgments,  and  that  his  personal  property  was 
devested  by  the  levies,  whereby  nothing  remains  on  which  the 
bankrupt  law  can  operate,  so  as  to  impair  the  rights  of  the  cred- 
itors who  oppose  the  motion. 

But  if  the  case  was  otherwise,  we  are  well  satisfied  that  the 

District  Court  could  not  grant  the  injunction  asked  for  by  any 

authority  under  the  Judiciary,  or  the    Bankrupt  Act.      The 

granting  an  injunction  in  any  case  is  the  exercise  of  the  highest 

powers  of  a  Court  of  Equity,  never  done  in  a  doubtful  case,  or 

where  it  is  not  necessary  for  the  purposes  of  justice  which  are 

not  otherwise  attainable.    No  case  can  occur  where  so  much 

caution  would  be  necessary  as  in  interfering  with  the  proceedings 

of  the  Courts  of  a  State,  if  an  authority  was  given  by  express 

words  in  the  law,  but  on  a  review  of  the  whole  legislation  of  Con- 
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gress  on  the  subject,  it  is  our  opinion  that  the  power  does  not 
exist,  and  that  its  exercise  is  positiyely  prohibited. 

The  Judiciary  Act  gave  the  District  Court  no  jurisdiction  in 
cases  in  equity.  The  eleventh  section  conferred  it  on  the  Circuit 
Court.  The  fourteenth  section  gave  to  all  the  Courts  of  the 
United  States  power  to  issue  certain  writs,  and  all  others  ^^not 
specially  provided  for  by  statute,  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions,  and  agreeable  to  the 
principles  and  usages  of  law."  A  writ  of  injunction  in  an  appro- 
♦3191  P"**®  ^^^  ^°  equity,  could  *consequently  issue  from  the  Cir- 
cuit Court,  as  it  was  within  the  jurisdiction  of  the  Court, 
necessary  for  its  proper  exercise,  and  consistent  with  the  established 
principles  of  Courts  of  Equity ; .  but  the  District  Court  could  issue 
none,  because  they  had  no  jurisdiction  of  such  cases,  nor  could  a 
judge  of  the  Supreme  Court  do  it  in  vacation,  till  the  Act  of 
1798,  which  enacted  '*  that  writs  of  injunction  may  be  granted  by 
any  judge  of  the  Supreme  Court,  in  cases  where  they  might  be 
granted  by  the  Supreme  or  a  Circuit  Court,"  but  with  this  re- 
striction :  '*  Nor  shall  a  writ  of  injunction  be  granted  to  stay 
proceedings  in  any  Court  of  a  State ;  nor  shall  such  writ  be 
granted  in  any  case  without  reasonable  notice  to  the  adverse 
party  or  his  attorney,  of  the  time  and  place  of  moving  for  the 
same."     1  Story  811-12. 

Thus  the  law  stood  till  the  following  act  was  passed  in  1807. 

^^  An  act  to  extend  the  power  of  granting  writs  of  injunctions 
to  the  judges  of  the  District  Courts  of  the  United  States. 

^^  §  1.  Be  it  enacted,  &;c.,  That  from  and  after  the  passing  of 
this  act,  the  judges  of  the  District  Courts  of  the  United  States 
shall  have  as  full  power  to  grant  writs  of  injunctions,  to  operate 
within  their  respective  districts,  in  all  cases  which  may  come 
before  the  Circuit  Courts  within  their  respective  districts,  as  is 
now  exercised  by  any  of  the  judges  of  the  Supreme  Court  of  the 
United  States,  under  the  same  rules,  regulations,  and  restrictions, 
as  are  prescribed  by  the  several  Acts  of  Congress  establishing 
the  judiciary  of  the  United  States,  any  law  to  the  contrary  not- 
withstanding:  Provided,  That  the  same  shall  not,  unless  so 
ordered   by  the  Circuit  Court,   continue  longer  than   to    the 

Circuit  Court  next  ensuing ;  nor  shall  an  injunction  be  issued  by 
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a  District  Judge  in  any  case  where  a  party  has  had  a  reasonable 
time  to  apply  to  the  Circuit  Court  for  the  writ." 

The  power  conferred  by  this  act  is  on  the  District  Judge  in 
vacation,  and  not  on  the  District  Court  in  the  exercise  of  its 
appropriate  jurisdiction,  which  is  not  enlarged  by  this  act :  it 
must  be  in  a  case  in  equity  in  the  Circuit  Court  and  is  granted 
by  the  District  Judge  to  effectuate  its  jurisdiction  and  as  a  part 
thereof,  as  is  evident  from  the  proviso,  limiting  its  continuance 
to  the  next  Circuit  Court,  and  to  a  case  where  the  party  had  not 
had  a  reasonable  time  to  apply  to  that  Court  for  the  writ.  Thus 
restricted,  it  is  most  clear  that  the  power  of  a  District  Judge  or 
Court  cannot  enjoin  State  process,  by  any  authority  of  law  pre- 
vious to  the  Bankrupt  Act  of  1841.  The  Bankrupt  Act  of  1800 
gave  no  such  power,  and  the  present  act  is  wholly  silent  on  the 
subject,  giving  no  color  for  its  exercise,  but  on  the  contrary, 
carefully  excluding  it  by  the  cautious  *and  well  defined 
terms  of  the  sixth  section,  which  specify  the  jurisdiction  *- 
of  the  District  Court. 

1.  It  extends  ^' to  all  matters  and  proceedings  in  bankruptcy" 
under  this  or  any  future  act  of  bankruptcy — ^to  be  "  exercised 
summarily  in  the  nature  of  summary  proceedings  in  equity ;"  but 
this  does  not  make  a  matter  or  proceeding  in  bankruptcy  a  suit 
in  equity,  or  confer  any  jurisdiction  on  any  subject  not  pointed 
out  in  the  act,  as  a  part  of  the  process  in  bankruptcy,  from  its 
inception  to  its  close.  In  referring  to  proceedings  in  equity,  it  is 
to  the  forms  and  modes  adopted  by  Courts  of  Equity  in  the  exer- 
cise of  their  jurisdiction,  as  contra-distinguished  from  those  of 
the  common  law ;  a  new  jurisdiction  is  created,  to  be  exercised 
by  a  Court  with  limited  and  special  powers,  from  whose  final 
orders  or  decrees  no  appeal  or  writ  of  error  is  given ;  a  Court 
9ut  generis — ^the  mere  creature  of  the  Bankrupt  Act,  with  features 
unknown  to  our  general  Courts^  to  whose  action  only  one  rule  is 
presented,  that  it  shall  be  summary  in  the  nature  of  summary 
proceedings  in  equity.  This  clause  refers  to  matters  and  pro- 
ceedings in  bankruptcy,  as  the  successive  steps  to  be  taken  in 
the  progress  of  the  application  according  to  the  directions  of  the 
act,  over  all  which  it  gives  plenary  jurisdiction  to  be  exercised 
as  in  analogous  proceedings  in  equity,  yet  it  does  not  give  juris- 
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diction  over  all  persons  and  things  which  may  be  affected  by 
their  proceedings  in  bankruptcy — ^as  appears  by  the  next  clause : 
2.  "  And  the  jusrisdiction  hereby  conferred  on  the  District 
Court,  shall  extend  to  all  cases  and  controversies  in  bankruptcy, 
arising  between  the  bankrupt  and  any  creditor  or  creditors  who 
shall  claim  any  debt  or  demand  under  the  bankruptcy  " — 2.  ^^To 
all  cases  and  controversies  between  such  creditor  or  creditors 
and  the  assignee  of  the  estate,  whether  in  office  or  removed."  8. 
^^  To  all  cases  and  controversies  between  such  assignee  and  the 
bankrupt."  4.  '^  And  to  all  acts,  matters,  and  things  to  be  done 
under  and  in  virtue  of  the  bankruptcy,  until  the  final  distribu- 
tion and  settlement  of  the  estate  of  the  bankrupt,  and  the  close 
of  the  proceedings  in  bankruptcy."  5.  "  To  compel  obedience  to 
all  orders  and  decrees  passed  by  them  in  bankruptcy,  by  process 
of  contempt  and  other  remedial  process,  to  the  same  extent  (that) 
the  Circuit  Courts  may  award,  in  any  suit  pending  therein  in 
equity."  This  enumeration  of  the  specified  cases  and  controver- 
sies wherein  jurisdiction  is  given  to  the  District  Court,  necessarily 
excludes  all  others  which  come  within  neither  class,  otherwise 
this  specification  is  utterly  useless  ;  so  taking  it  as  a  settled  rule 
in  construing  laws,  the  present  case  being  a  controversy  between 
a  petitioner  for  the  benefit  of  the  act,  and  a  creditor  by  judgment 
♦and  execution  before  a  decree,  who  claims  or  demands 
-I  nothing  under  or  in  virtue  of  the  bankruptcy,  the  Court 
has  no  jurisdiction  over  him.  Nor  would  they  have  any  if  an 
assignee  had  been  appointed,  for  the  controversy  in  either  case 
would  not  be  between  the  bankrupt  and  the  creditor  claiming 
under  the  bankruptcy,  or  between  the  assignee  and  such  creditor; 
for  here  the  creditor  claims  adversely  and  paramount  to  the  bank- 
ruptcy— ^not  under  the  Bankrupt  Act,  but  by  their  rights  at 
common  law  and  the  law  of  this  State.  Still  less  are  the  pro- 
ceedings in  a  State  Court  to  recover  a  debt  by  its  process,  either 
a  matter,  a  proceeding  in  bankruptcy,  or  an  act,  matter,  or  thing 
to  be  done  under  and  in  virtue  of  bankruptcy.  On  the  present 
motion  the  controversy  is  between  a  petitioner  and  execution 
creditors,  whether  the  latter  shall  be  deprived  of  the  fruits  of  his 
judgment,  execution,  and  levy,  and  be  compelled  to  claim  his  debt 

under  the  bankruptcy.     After  a  decree,  the  controversy  would  be 
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between  the  assignee  and  such  creditor,  who  was  no  party  before 
the  District  Court,  and  had  ne^er  in  any  manner  submitted  to  its 
jurisdiction,  by  proving  his  debt  or  otherwise.  Now  if  between 
such  parties  there  can  be  said  to  be  a  case,  a  controversy,  or  pro- 
ceeding in  bankruptcy,  the  District  Court  can  take  jurisdiction, 
exercise  it  by  an  order  and  decree,  and  enforce  it  by  the  same 
process  as  a  Circuit  Court  can  do  in  a  case  in  equity ;  but  as  this 
is  the  extent  to  which  a  District  Court  can  go,  they  cannot  enforce 
their  orders  or  decrees  by  any  process  which  is  forbidden  to  the 
Circuit  Court.  That  Court  is  prohibited,  by  the  Act  of  1793, 
from  granting  an  injunction  to  stay  proceedings  in  any  Court  of 
a  State,  and  should  it  do  so  regardless  of  the  prohibition,  it  would 
require  no  small  degree  of  judicial  hardihood,  to  attempt  to 
enforce  it  by  attachment  against  the  plaintiff,  the  constable,  the 
sheriff,  the  magistrate,  the  judge,  or  the  Court,  who  taking  their 
position  on  the  Act  of  Congress,  would  disobey  the  order.  This 
reference  to  the  power  of  the  Circuit  Court,  is  conclusive  to  show 
the  meaning  of  the  law  to  be,  that  the  District  Court  can  make 
only  such  orders  and  decrees  in  bankruptcy  as  they  may  enforce 
by  the  legitimate  process  of  a  Court  having  jurisdiction  of  cases 
in  equity,  and  on  parties  within  their  jurisdiction.  If  the  Court 
has  no  jurisdiction  their  orders  or  decrees  are  mere  nullities.  If 
this  motion  should  be  made  in  a  suit  in  equity  in  this  Court,  on 
the  clearest  case  for  an  injunction  according  to  the  settled  rules 
of  Courts  of  Equity,  the  Act  of  Congress  presents  an  insuperable 
bar  to  an  injunction,  unless  there  can  be  found  in  the  Bankrupt 
Act,  some  provision  which  authorizes  a  district  judge,  to  do  what 
the  Supreme  Court  or  any  Circuit  Court  cannot  do,  and  that  too 
without  any  appeal  from  his  decision.  *There^  is  not  a 
word  in  the  sixth  section  which  can  be  tortured  into  such  ^ 
a  grant  of  power  without  a  gratuitous  interpolation,  against  all 
sound  rules  of  interpreting  statutes,  which  prescribe  rules  of 
action  by  Courts.  In  this  case  too,  there  is  a  want  of  jurisdic- 
tion in  the  District  Court,  over  the  persons  of  the  plaintiffs  in  the 
judgments,  or  the  subject  matter  in  controversy :  creditors  who 
stand  aloof  from  all  proceedings  in  bankruptcy,  and  make  no 
claim  under  it,  are  not  embraced  by  this  section,  it  is  confined  to 

those  who  claim  under  the  bankruptcy.     The  subject  of  the  con- 
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troversy  is  the  right  of  property,  acquired  by  legal  process  in 
State  Courts  before  a  decree  or  the  appointment  of  an  assignee 
presenting  the  question,  whether  after  a  levy,  it  shall  be  held 
under  a  lien  valid  by  the  laws  of  this  State,  or  surrendered  to  a 
receiver  to  be  appointed  by  the  District  Court.  No  provision  is 
made  for  such  a  case  as  that  of  a  defendant  in  an  execution  con- 
testing the  right  of  the  sheriff  or  plaintiff  to  property  levied  on, 
by  a  summary  order  of  a  Court  other  than  that  by  whose  process 
and  officers  the  levy  has  been  made ;  but  there  is  in  the  eighth 
section  a  provision  for  such  a  case  after  decree  and  the  appoint- 
ment of  an  assignee,  which  is  the  following : 

^^  That  the  Circuit  Court  within  and  for  the  District  whereiir 
decree  of  bankruptcy  is  passed,  shall  have  concurrent  jurisdiction 
with  the  District  Court  of  the  same  district— of  all  suits  at  law 
and  in  equity,  which  may  and  shall  be  brought  by  any  assignee 
of  the  bankrupt,  against  any  person  or  persons  claiming  an 
adverse  interest,  or  by  such  person  against  such  assignee,  touch- 
ing any  property  or  rights  of  property  transferable  to  or  vested 
in  such  assignee."  Such  suits  are  limited  to  two  years  from  the 
decree  on  or  after  the  cause  of  action  accrued. 

This  section  embraces  cases  to  which  the  sixth  does  not  extend: 
it  discriminates  hetyreen  proceedings  in  bankruptcy,  and  suits  at 
law  or  in  equity,  and  would  meet  the  case  before  us,  if  the 
assiimee  was  a  party  plaintiff  or  defendant :  and  a  final  judgment 

the  general  provisions  of  the  Judiciary  Act.  When  we  thus  find 
that  a  controversy  between  the  bankrupt  and  a  creditor  before  a 
decree,  is  neither  within  the  jurisdiction  of  the  District  Court 
under  the  sixth,  nor  that  of  the  Circuit  Court  under  the  eighth 
section,  it  is  most  manifest,  that  the  parties  are  left  in  the  same 
position  in  which  they  stood  in  the  State  Court.  On  the  appoint- 
ment of  an  assignee,  he  can  contest  the  rights  of  an  execution 
creditor,  or  any  other  person  who  claims  an  adverse  interest  in 
the  'property  of  the  bankrupt  by  a  lien  or  purchase— but  the 
bankrupt  cannot  be  an  actor.  The  provision  of  the  eighth 
^  *section  is  most  wise  and  just ;  it  puts  cases  at  law  and  in 

-'  equity  as  therein  defined  (though  between  citizens  of  the 
same  state),  on  the  same  footing  as  patent  and  other  cases  arising 
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under  the  laws  of  the  United  States ;  it  submits  rights  of  property 
to  the  decision  of  courts,  from  whose  final  decree  or  judgment 
there  may  be  a  resort  to  an  appellate  court,  and  does  not  leave  the 
rights  of  purchasers  and  creditors  dependant  on  the  summary 
order  of  a  single  judge,  which  is  final  and  without  revision.  There 
can  be  no  case  which  more  strongly  illustrates  the  sound  policy  of 
the  law  than  this,  for  if  an  injunction  can  be  granted  by  the  Dis- 
trict Judge,  to  stay  proceedings  before  a  justice  of  the  peace  or  an 
inferior  court,  to  take  property  under  a  levy  from  a  constable  or 
sheriff,  and  deliver  it  over  to  a  receiver,  the  same  high  power 
would  be  equally  capable  of  exercise  on  the  process  of  this  Court, 
or  the  Supreme  Court  of  the  State. 

Such  a  power  is  unwarranted  by  any  law,  and  the  opinion  of 
this  Court  will  be  certified  according  to  the  District  Court. 


In  the  Circuit  Court  of  the  United  States^  Eastern  District  of 

Pennsylvania. 

Anonymous. 

A  general  assignment  without  preferences  is  valid,  under  the  Bankrupt  Law  ; 
and  this,  though  the  assignor  have  filed  a  petition  to  be  decreed  a  bankrupt, 
provided  that  a  decree  of  bankruptcy  have  not  jet  passed. 

Breneman's  Case^  having  decided  that  a  general  assignument 
with  preferences  is  an  act  of  bankruptcy,  and  void  under  the  Bank- 
rupt Law,  the  question  was  raised,  in  several  subsequent  cases, 
whether  a  general  assignment  without  preferences  is  likewise 
void. 

It  was  admitted  by  those  who  maintained  the  validity  of  such 
assignments,  that  under  the  English  decisions  they  were  void ;  but 
it  was  asserted  that  these  decisions  had  given  dissatisfaction  both 
in  England  and  here ;  and  that  our  courts,  being  free  to  decide 
the  question  on  principle,  should  not  regard  those  decisions.  It 
was  a  doctrine  which  had  not  proved  satisfactory  even  at  home. 
Eden  spoke  of  it  as  a  doctrine  "  difficult  to  understand,"  p.  28. 

^  Grabbe's  Reports  456. 
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As  one  of  whose  ^^  reasons  are  by  no  means  satisfactory/'  lb.  Lord 
Eldon  had  more  than  once  expressed  his  disapprobation  of  the 
doctrine :  16  Ves.  148 ;  17  Ves.  198.  It  got  foot  from  a  N.  P. 
decision  of  Lord  Mansfield,  Co.  B.  L.  100,  whose  great  name 
controlled  subsequent  judges  against  their  own  judgment. 

On  principle,  it  was  not  easy  to  understand  the  doctrine.  Such 
an  assignment  is  good  at  common  law,  by  the  statutes  of  Eliz. ; 
and  it  is  not  declared  by  the  Bankrupt  Act  to  be  void.  Nor  waa 
such  an  assignment  against  the  policy  of  the  '''act.  The 
-I  policy  of  the  act  is,  that  creditors  shall  be  paid  alike ;  and 
the  act  has  no  further  policy.  Now  a  general  assignment,  with- 
out preferences,  did  exactly  this  thing.  It  might  not  do  it  in  the 
manner  and  through  the  same  forms  as  the  Bankrupt  Law  would 
do  it ;  but  the  machinery  of  the  act  was  not  part  of  its  policy. 
The  Court  had  no  right  to  extend  the  policy  of  the  Bankrupt  Act 
beyond  the  point  that  the  Bankrupt  Act  had  itself  defined.^ 

Since  the  decision  in  Bonnet's  Case  {ante  145,  confirmed  in  Ex 
parte  Dudley,  ante  p.  302,)  it  was  argued  that  if  a  debtor  had  no 
power  to  make  a  general  assignment,  then  the  effect  of  the  Bank- 
rupt Law  was  to  assist  in  giving  preferences.  For  as  a  voluntary 
petitioner  in  bankruptcy  is  bound  to  set  forth  in  his  petition  ^^  an 
accurate  inventory  of  his  property,  &c.,  and  the  location  and 
situation  of  each  and  every  parcel  and  portion  thereof,"  the  effect 
was  to  indicate  to  a  pressing  creditor  the  manner  in  which  he  is 
to  satisfy  his  execution. 

On  the  other  side,  it  was  said  that  the  question  had  been  settled 
in  England  by  a  succession  of  her  most  able  judges,  including 
Lord  Hardwicke,  De  Grey,  and  Mansfield :  that  there  was  nothing 
in  the  English  acts  essentially  to  distinguish  them  on  this  point 
from  ours ;  that  the  reasoning  of  the  Court  in  Breneman's  Case, 
led  to  the  doctrine  of  the  English  courts,  and  that  that  doc- 
trine had  been  judicially  affirmed  in  this  country.  [By  Judge 
Concklin,  in  the  Western  District  of  New  York.]  It  was  urged 
likewise,  that  though  an  assignment  of  the  sort  in  question 
did,  to  a  certain  extent,  do  what  a  decree  of  bankruptcy  would  do, 
yet  that  those  assignments  being  regulated  entirely  by  State  laws, 
the  property  of  the  debtor,  and  the  rights  of  the  creditor,  would 

1  See  Shrouse's  Case,  Grabbe's  Reports,  482. 
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be  subjected  to  a  control  quite  collateral  to  this  Court,  and  which 
might  endanger  both,  and  be  at  variance  with  the  spirit  of  the 
bankrupt  Law.  In  Pennsylvania,  to  this  day,  the  assignee  was 
selected  by  the  debtor,  and  until  lately  (14th  April,  1828)  gave 
no  security  for  the  performance  of  his  duty.  The  Federal  legis- 
lature had  provided  for  the  whole  subject  of  insolvent  debtors ; 
and  it  was  not  wise  to  allow  other  jurisdictions  to  interfere  with 
what  had  been  provided  for  by  Congress. 

The  question  was  adjourned  into  the  Circuit  Court,  in  the 
following  form : 

^'  First.  Is  an  assignment  of  all  a  debtor's  property,  made  since 
the  passage  of  the  Bankrupt  Law,  for  the  equal  benefit  of  all  his 
creditors,  void  as  against  the  assignee  under  the  Bankrupt  Law,  so 
the  latter  may  recover  the  property. 

"  Second.  Can  a  petitioner  for  the  benefit  of  the  Bankrupt  Law 
make  a  voluntary  assignment  of  all  his  property  for  the  r^coo^ 
"^equal  benefit  of  his  creditors,  after  filing  his  petition  and 
before  decree  ?" 

Having  been  considered  by  the  judges,  their  opinion  was  de- 
livered by  Mr.  Justice  Baldwin,  as  follows : 

Neither  of  these  assignments  is  an  act  of  bankruptcy  as  de- 
fined in  the  first  section  of  the  Bankrupt  Act.  There  can  be  no 
pretence  of  their  being  fraudulent  upon  creditors,  or  a  fraud  on 
the  policy  of  that  act,  inasmuch  as  the  debtor  voluntarily  does 
the  very  thing  which  it  is  the  policy  of  the  law  to  enforce — ^an 
equal  distribution  among  all  his  creditors  of  all  his  property, 
real  and  personal,  without  preference. 

The  second  section  provides,  '^  That  all  future  payments,  secu- 
rities, conveyances,  or  transfers  of  property,  or  agreements  made 
or  given  by  any  bankrupt  in  contemplation  of  bankruptcy,  and 
for  the  purpose  of  giving  any  creditor,  endorser,  surety,  or  other 
person  any  preference  or  priority  over  the  general  creditors  of 
such  bankrupt,  and  all  other  payments,  securities,  conveyances, 
or  transfers  of  property,  or  agreements  made  or  given  by  such 
bankrupt,  in  contemplation  of  bankruptcy,  to  any  person  or  per- 
sons whatever,  not  being  a  band  fide  creditor  or  purchaser  for  a 

valuable  consideration,  without  notice,  shall  be  deemed  utterly 
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void,  and  a  fraud  upon  this  act;  and  the  assignee  under  the 
bankruptcy  shall  be  entitled  to  claim,  sue  for,  recover,  and  re- 
ceive the  same  as  part  of  the  assets  of  the  bankruptcy;  and  the 
person  making  such  unlawful  preferences  and  payments  shall 
receive  no  discharge  under  the  provisions  of  this  act :  Provided, 
That  all  dealings  and  transactions  by  and  with  any  bankrupt, 
bond  fide  made  and  entered  into  more  than  two  months  before 
the  petition  filed  against  him,  or  by  him,  shall  not  be  invalidated 
or  affected  by  this  act :  Provided,  That  the  other  party  to  any 
such  dealings  or  transactions  had  no  notice  of  a  prior  act  of 
bankruptcy,  or  of  the  intention  of  the  bankrupt  to  take  the 
benefit  of  this  act.  And  in  case  it  shall  be  made  to  appear  to 
the  Court,  in  the  course  of  the  proceedings  in  bankruptcy,  that 
the  bankrupt,  his  application  being  voluntary,  has,  subsequent 
to  the  first  day  of  January  last  or  at  any  other  time  in  contem- 
plation of  the  passage  of  a  bankrupt  law,  by  assignment  or 
otherwise,  given  or  secured  any  preference  to  one  creditor  over 
another,  he  shall  not  receive  a  discharge  unless  the  same  be 
assented  to  by  a  majority  in  interest  of  those  of  his  creditors 
who  have  not  been  so  preferred." 

A  careful  analysis  of  this  section  is  necessary  to  its  proper 
understanding  in  all  its  parts  and  their  bearing  on  each  other. 
Its  first  provision  is  '^That  all  future  payments,"  &;c.,  made 
"  by  any  bankrupt  in  contemplation  of  bankruptcy,  and  for  the 
purpose  of  giving  any  person  any  preference  over  his  general 
*creditor8."  The  second  is,  "and  all  other  payments," 
-*  &c.,  "  made  in  contemplation  of  bankruptcy,  to  any  per- 
son not  being  a  bond  fide  creditor  or  purchaser  for  a  valuable 
consideration  without  notice,  shall  be  deemed  utterly  void  and  a 
fraud  upon  this  act,  and  the  assignee  shall  be  entitled,"  &c. 
Two  classes  of  cases  are  contemplated:  both  are  put  on  the 
same  footing,  the  first  is  a  payment,  &c.,  made  after  the  passage 
of  the  act,  which  must  have  two  ingredients.  1.  It  must  be 
made  in  "  contemplation  of  bankruptcy,"  &c.  2.  For  the  pur- 
pose of  giving  a  "preference  over  general  creditors."  If  either 
is  wanting,  the  case  is  not  within  this  provision.  The  second  is, 
"  all  other  payments,"  &c.,  made  at  any  time,  "  in  contemplation 

of  bankruptcy,"  to  any  person  "not  a  bond  fide  creditor,"  with- 
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out  notice :  here  are  likewise  two  ingredients  necessary  to  bring 
a  case  within  this  class,  the  contemplation  of  bankruptcy,  and  a 
payment,  &c.,  to  a  person  not  a  bond  fide  creditor,  &c.,  or  who 
has  notice.  This  part  of  the  law  is  silent  as  to  the  subject  of 
notice,  but  the  intention  is  apparent  by  referring  to  the  first 
ingredient,  ^'made  in  contemplation  of  bankruptcy,"  as  the  sub- 
ject of  notice.  This  means  without  notice  of  the  intention  or 
design  of  the  bankrupt  having  a  contemplation  of  bankruptcy. 
This  is  the  more  apparent  from  the  language  of  the  second  pro- 
viso, where  the  subject  of  the  notice  is  thus  defined :  ^^  No  notice 
of  a  prior  act  of  bankruptcy,  or  of  the  intention  of  the  bankrupt 
to  take  the  benefit  of  this  act."  Thus  referred,  the  subject  of 
the  notice  is  perfectly  appropriate  to  the  respective  provisions 
of  this  section. 

Should  a  question  arise  on  the  meaning  of  the  words  "  all 
future  payments,"  &c. — ^that  is  to  say — whether  this  means  from 
the  passage  of  the  act  or  the  time  when  it  takes  efiect,  an  answer 
is  at  hand.  Laws  speak  from  the  time  of  their  enactment, 
unless  there  be  some  prescribed  limitation  to  control  their  efiect. 
If  a  rule  of  conduct  is  prescribed,  as  it  operates  by  mere  force 
of  the  law,  no  other  time  than  the  passage  of  the  law  can  be 
taken  as  intended.  Laws  may  be  retrospective  likewise,  as  is 
illustrated  in  the  section  under  consideration.  The  expression, 
^^all  future  payments,"  refers  to  those  made  after  the  19th 
August,  1841,  as  clearly  as  if  that  day  had  been  inserted ;  an3 
there  being  nothing  in  any  other  part  of  the  law  by  which  its 
operation  in  this  respect  is  controlled,  the  law  operates  from 
that  day. 

The  next  clause  is  retrospective,  providing  that  any  assign- 
ment made  after  the  1st  January,  1841,  giving  a  preference  to 
one  creditor  over  another,  shall  prevent  a  discharge,  unless  there 
be  obtained  the  assent  of  a  majority  in  interest  of  the  non-pre- 
ferred creditors. 

These  clauses  manifest  the  intention  of  the  legislature,  r^cooir 
*The  first  annuls  the  prohibited  payments,  &c.,  made  after 
August ;  the  second  does  not  invalidate  the  preference  given  after 
January,  1841,  but  imposes  a  condition  on  the  bankrupt  as  a  pre- 
requisite to  his  discharge.     These  are  the  definite  periods  from 
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which  the  respectiTe  provisions  take  effect  on  the  act  done  by  the 
bankrupt.  There  is  also  a  third  clause,  which  must  be  taken  in 
connexion  with  the  others, — "and  all  other  payments,"  &c.,  which 
are  indefinite  as  to  time,  operating  alike  on  the  prohibited  acts, 
done  before  or  after  the  passage  of  the  law.  So  read,  the  whole 
section  is  harmonized.  To  so  read  it  as  to  refer  future  payments 
to  any  time  other  than  the  19th  of  August,  would  make  it  impos- 
sible to  find  out  the  meaning  of  "all  other  payments"  in  their 
reference  to  the  time  when  the  provision  takes  effect  on  the  act 
done.  The  law  clearly  contemplates  a  difference  in  point  of  time, 
between  the  commission  of  the  acts  which  are  the  ingredients  of  the 
two  distinct  classes  of  cases  which  are  declared  to  be  frauds  upon 
it.  If  they  are  referred  to  the  same  time,  the  two  classes  of  cases 
become  confounded  into  one,  which  will  be  incapable  of  definition 
without  judicial  legislation.  For  instance,  if  all  future  payments, 
and  all  other  payments,  are  referred  to  the  1st  February,  1842, 
there  is  no  clue  by  which  to  separate  the  two  classes ;  the  law  must 
refer  to  that  day  in  both  clauses  and  make  them  read  all  payments 
made  after  the  1st  February,  1842,  leaving  the  words  all  other 
payments  wholly  inoperative.  Such  a  construction  would  be  in- 
admissible for  the  reasons  given  in  the  case  Ex  parte  Irwine,  ante 
291,  and  on  general  principles.  This  construction,  or  rather  plain 
reading  of  the  second  section,  is  not  inconsistent  with  the  seven- 
teenth section,  which  declares,  "  that  this  act  shall  take  effect  from 
and  after  the  1st  February  next."  This  means  that  proceedings 
under  the  act  may  then  commence  and  be  carried  on  under  and 
according  to  its  provisions  regulating  the  forms  and  modes  of  action 
to  its  close :  that  was  the  period  at  which  the  jurisdiction  of  the 
District  Court  arose  and  might  be  exercised.  But  the  fixing  a 
time  at  which  the  power  of  that  Court  came  into  existence ;  at 
which  there  could  be  judicial  action  on  the  various  provisions  of 
the  law,  presenting  rules  for  the  judgment  of  the  Court ;  or 
merely  delineating  a  course  for  its  proceedings,  is  wholly  distinct 
from  fixing  a  time  at  which  certain  defined  acts  of  the  debtor 
should  be  deemed  frauds  upon  the  law,  and  which  the  Court  should  be 
bound  to  adjudge  void.  Judicial  action  under  the  law  could  not 
begin  till  t^e  appointed  time ;  but  when  it  begins,  the  law  has  pre- 
scribed definite  rules  by  which  to  judge  of  the  validity  of  ante- 

(126) 


Vol.  I.]  ANONYMOUS.  327 

cedent  acts  bearing  on  the  policy  of  the  law.  It  cannot  be  sup- 
posed that  no  provision  was  intended  *to  be  made  for  those  r^rooQ 
acts  of  the  debtor,  done  between  the  passage  of  the  act 
and  the  time  when  proceedings  might  begin  under  it,  which  would 
contravene  the  whole  object  of  the  law,  and  defeat  an  equal,  or 
any  distribution  of  the  debtor's  property  among  his  general  cred- 
itors, by  permitting  preferences  made  in  contemplation  of  bank- 
ruptcy, or  assignments  so  made  to  others  than  band  fide  creditors 
without  notice.  Such  an  intention  would  be  as  inconsistent  with 
the  general  policy  of  the  whole  law,  as  repugnant  to  the  definite 
provisions  of  the  second  section.  On  the  contrary,  the  intent  of 
the  law  as  expressed  in  plain  language,  the  provisions  to  prevent 
frauds  upon  it,  are  too  manifest  to  admit  of  a  doubt. 

These  considerations  suffice  to  dispose  of  the  first  question  pre- 
sented. An  assignment  made  after  the  passage  of  the  Bankrupt 
Act,  is  within  the  second  section,  if  made  in  contemplation  of 
bankruptcy,  and  for  the  purpose  of  giving  any  preference  over 
the  general  creditors :  it  is  void  as  a  fraud  upon  the  law ;  so  if  the 
assignee  is  not  a  band  fide  creditor,  or  purchaser  without  notice. 
But  an  assignment  for  the  equal  benefit  of  all  creditors,  is  not 
within  the  first  clause  as  to  all  future  payments, — a  preference 
being  an  indispensable  ingredient  to  make  it  void ;  and  if  the 
assignees  fill  the  character  of  band  fide  creditors  or  purchasers  for 
valuable  consideration  without  notice,  a  like  ingredient  is  wanting 
to  constitute  a  case  of  fraud  upon  the  law  within  the  second  clause, 
as  to  all  other  payments,  &;c.  It  follows  that  such  an  assignment 
as  stated  in  the  first  question  being  valid  independently  of  the 
Bankrupt  Act,  and  not  invaUdated  by  any  of  the  provisions  of 
the  act,  the  assignee  under  that  act  cannot  recover  the  property 
assigned. 

The  second  question  adjourned  to  this  Court,  relates  to  a  volun- 
tary assignment,  of  all  the  debtor's  property,  for  the  equal  benefit 
of  all  his  creditors,  after  fiUng  his  petition.  The  foregoing  remarks 
will  apply  to  this  case,  unless  the  law  give  some  efiect  to  the  filing 
of  the  petition  on  the  property  of  the  debtor,  before  he  is  de- 
clared a  bankrupt,  by  which  he  is  prohibited  from  making  any 
valid  disposition  of  it^  after  the  filing  the  petition  and  before 
a  decree  of  bankruptcy, — ^in  other  words,  unless  the  decree  relates 
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to  the  filing  the  petition,  so  as  to  act  on  an  assignment  otherwise 
valid. 

In  Ex  parte  Dudley,  ante  p.  302,  this  Court  expressed  itself 
fully  on  the  effect  of  a  decree  on  liens  created  after  the  filing  the 
petition,  and  before  the  decree.  In  the  reasons  for  the  opinion 
then  delivered,  there  will  be  found  the  grounds  of  the  decision  that 
the  decree  had  no  effect  by  relation  on  antecedent  judgments,  exe- 
cutions, and  levies  on  the  property  of  a  bankrupt ;  the  same  course 
of  reasoning  and  the  reference  to  authority  in  that  case,  will  apply 
to  an  assignment  such  as  stated  in  this  question  and  we  think  with 
♦greater  force  on  the  language  of  the  third  section  taken 
-'  in  connection  with  the  first. 

By  the  first  section  it  is  provided,  ^^  That  all  persons  what- 
soever," &c.,  "who  shall  by  petition,"  &c.,  "apply  to  the  pro- 
per Court,"  &c.,  "for  the  benefit  of  this  act,  and  therein  declare 
themselves  to  be  unable  to  meet  their  debts  and  engagements, 
shall  be  deemed  bankrupts  within  the  provisions  of  this  act,  and 
may  be  so  declared  accordingly  by  a  decree  of  such  Court."  This 
is  the  definition  of  a  voluntary  bankrupt.  The  following  of  an 
involuntary  one:  "All  persons  being  merchants,"  &c.,  "shall 
be  liable  to  become  bankrupts,"  Ac,  "  and  may  upon  the  petition 
of  one  or  more  creditors,"  &c.,  "be  so  declared  in  the  following 
cases,  to  wit,"  &c.  These  definitions  must  be  carried  into  the 
third  section,  to  explain  the  true  meaning  of  its  provbions,  which 
are,  "  That  all  the  property  and  rights  of  property,  of  every 
name  and  nature,  and  whether  real,  personal  or  mixed,  of  every 
bankrupt,  except  as  is  hereinafter  provided,  who  shall  by  a  decree 
of  the  proper  Court  be  declared  to  be  a  bankrupt  within  this  act, 
shall,  by  mere  operation  of  law,  ipsofactOy  from  the  time  of  such 
decree,  be  deemed  to  be  devested  out  of  such  bankrupt,  without 
any  other  act,  assignment,  or  other  conveyance  whatsoever ;  and 
the  same  shall  be  vested,  by  force  of  the  same  decree,  in  such 
assignee  as  from  time  to  time  shall  be  appointed  by  the  proper 
Court  for  this  purpose ;  which  power  of  appointment  and  removal 
such  Court  may  exercise  at  its  discretion,  toties  quoHes;  and  the 
assignee  so  appointed  shall  be  vested  with  all  the  rights,  titles, 
powers,  and  authorities  to  sell,  manage,  and  dispose  of  the  same, 

and  to  sue  for  and  defend  the  same,  subject  to  the  order  and 
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direction  of  such  Court,  as  fully,  to  all  intents  and  purposes,  as 
the  same  were  vested  in,  or  might  be  exercised  bj,  such  bank- 
rupt before  or  at  the  time  of  his  bankruptcy  declared  as  aforesaid; 
and  all  suits  in  law  or  in  equity  then  pending,  in  which  such 
bankrupt  is  a  party,  may  be  prosecuted  and  defended  by  such 
assignee  to  their  final  conclusion,  in  the  same  way  and  with  the 
same  effect,  as  they  might  have  been  by  such  bankrupt." 

That  the  term  bankrupt  is  used  in  a  double  sense  in  the  first 
clause  of  the  first  section,  is  evident.  A  petitioner  for  the  benefit 
of  the  act  is  deemed  to  be  a  bankrupt  within  its  purview,  from 
the  time  of  filing  his  petition,  and  may  be  declared  so  by  a 
decree : — and  in  the  second  clause,  a  merchant  is  liable  to  become 
a  bankrupt  on  the  petition  of  a  creditor,  and  may  be  so  declared 
accordingly  in  the  cases  specified ;  thus  discriminating  between 
the  person  who  is  decreed  a  bankrupt  in  the  one  case,  or  liable  to 
become  bankrupt  in  the  other,  and  those  who  are  actually  declared 
so  by  a  decree. 

Having  drawn  this  distinction  in  the  first  section,  it  cannot  be 
supposed  that  it  was  lost  sight  of  in  the  third,  nor  that  in  pre- 
scribing the  time  and  the  acts  by  which  the  property  of  *the 
bankrupt  should  pass  to  the  assignees.  Congress  intended  ^ 
to  use  the  term  bankrupt,  as  denoting  one  who  was  not  declared 
so,  but  was  merely  deemed  so,  or  liable  to  become  so.  Such 
supposition  is  contrary  not  only  to  settled  rules  of  interpreting 
law,  but  to  the  plain  language  of  this  section — "  All  the  property 
and  right  of  property,"  &c.,  of  every  bankrupt  who  shall  by  a 
a  decree  of  the  proper  Court  be  declared  a  bankrupt  within  this 
act,  shall  by  a  mere  operation  of  law,  ipso  facto  from  the  time  of 
such  decree  be  deemed  to  be  devested,"  &c. :  not  all  the  property 
of  every  person  who  is  deemed  to  be,  or  liable  to  become  a  bank- 
rupt, but  of  every  one  who  is  so  decreed  to  be.  It  is  only  the 
decreed  bankrupt  whose  property  passes  from  him  to  the  assignee 
by  the  decree :  it  is  the  property  which  is  owned  by  him  at  that 
time,  not  what  had  been  devested  by  legal  process,  or  a  previous 
valid  sale  or  assignment,  by  which  rights  of  property  had  become 
vested  in  others.  The  decree  operates  only  on  his  property  and 
rights  of  property.  If  this  clause  of  the  law  stood  alone,  it 
would  not  admit  of  the  construction,  that  the  expression,  a  person 

VOL  I.— 9  (129) 


330  ANONYMOUS  [P.  L.  J. 

who  was  deemed,  or  liable  to  become  a  bankrupt,  meant  the  same 
thing  as  a  bankrupt  who  shall  by  a  decree  of  the  proper  Court, 
be  declared  to  be  a  bankrupt:  that  potential,  was  actual,  adjudged, 
bankruptcy;  and  if  this  clause  could  be  so  tortured;  if  it  were 
the  only  one  in  this  section  which  bore  on  this  subject,  it  would 
be  in  direct  collision  with  the  two  following;  ^'and  the  same 
(all  property  and  rights  of  property)  "  shall  be  vested  by  force 
of  the  same  decree,  in  such  assignee,"  &c.,  be  '^  and  the  assignee 
so  appointed,"  &c.,  '^  shall  be  vested  with  all  the  rights,"  kc.^ 
^'and  to  sue  for  and  defend  the  same,"  &c.,  ^'as  fully  to  all 
intents  and  purposes,  as  the  same  were  vested  in,  or  might  be 
exercised  by  such  bankrupt,  before  or  at  the  time  of  his  bank- 
ruptcy declared  as  aforesaid."  This  clause  points  directly  to  the 
declared,  and  not  the  deemed  or  potential  bankruptcy.  It  gives 
the  assignee  the  same,  and  no  other  right  or  power,  than  existed 
in  the  debtor  up  to  the  decree.  If  the  bankrupt  had  no  power 
over  his  property  after  his  petition  was  filed,  or  a  merchant,  &c., 
after  an  act  of  bankruptcy,  this  language  is  senseless ;  and  Con- 
gress must  be  deemed  incapable  of  expressing  their  intention  in 
intelligible  terms,  and  not  to  have  understood  what  they  have 
said,  in  prescribing  a  rule  of  property.  Had  it  been  intended 
that  any  other  act  than  the  decrees  should  directly  or  by  retro- 
spection operate  from  the  filing  of  the  petition,  or  the  act  of 
bankruptcy,  it  was  most  easy  to  have  said  so,  as  in  the  tenth 
section  of  the  Act  of  1800,  1  Story  736;  but  this  law  has 
deliberately  pointed  to  the  decree  as  the  only  operative  act,  and 
by  necessary  implication  from  plain  language  declared,  that  it 
did  not  affect  what  was  done  before  or  at  the  time  of  the  judicial 
declaration  of  bankruptcy.  The  property  of  the  debtor  passed 
*^^'\1  *from  him  to  the  assignee  by  the  judgment  of  the  Court, 
and  not  the  acts  of  the  bankrupt  previously,  or  by  making 
the  judgment  so  operate  by  relation. 

The  next  clause  is  to  the  same  effect — ^'  and  all  facts  in  law  or 
in  equity  then  pending,  in  which  such  bankrupt  is  a  party,  may 
be  prosecuted,  and  defended  by  such  assignee  to  their  final  con- 
clusion, in  the  same  way  and  with  the  same  effect,  as  they  might 
have  been  by  such  bankrupt."     Suits  then  pending,  means,  at 

and  before  the  decree :  such  bankrupt,  means  one  so  declared  by 
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a  decree.  Now  if  the  decree  operates  by  relation  to  the  petition, 
on  property  which  the  bankrupt  then  owned,  but  of  which  he  was 
devested  by  operation  of  law  or  his  own  act,  it  must  have  the  same 
relation  to  suits  then  depending,  and  if  the  Court  may  place  in 
the  hands  of  a  receiver  the  property  of  a  bankrupt  before  a 
decree,  they  may  likewise  appoint  a  prochetn  ami  to  prosecute 
and  a  guardian  to  defend  all  suits  to  which  the  bankrupt  was  a 
party  at  the  time  of  filing  the  petition,  or  the  act  of  bankruptcy. 

When  it  thus  appears  that  Congress  has  in  each  of  these  clauses, 
so  expressly  declared  the  decree  to  be  the  act  which  devests  the 
bankrupt  of  all  his  property  and  rights  of  property — ^vested  the 
same  in  the  assignee  precisely  as  it  was  in  the  debtor  before  and 
at  the  time  of  rendering  the  decree— and  transferred  to  the  as- 
signee the  management  of  all  suits  depending  at  that  time,  it 
seems  impossible  to  give,  by  mere  construction,  the  same  effect  to 
the  filing  the  petition,  or  an  act  of  bankruptcy,  without  the  as- 
sumption by  the  Court,  of  legislative  power.  A  general  view  of 
the  whole  section,  equally  precludes  all  relation  of  the  effect  of 
the  decree  to  any  antecedent  act  of  either  a  petitioner  for  the 
benefit  of  the  act,  or  a  merchant,  &c.,  who  may  be  brought  within 
it  on  the  petition  of  a  creditor. 

It  cannot  be  denied,  that  all  the  provisions  of  this  section  ap- 
ply equally  to  cases  of  voluntary  and  involuntary  bankruptcies, 
in  respect  to  the  operation  of  the  decree,  and  to  the  term  bank- 
rupt throughout,  while  the  first  section  discriminates  between  a 
petitioner  for  the  benefit  of  the  act ;  declaring  that  he  shall  be 
deemed  a  bankrupt,  and  the  merchant,  &c.,  who  shall  be  liable  to 
become  a  bankrupt,  but  is  nowhere  declared  to  be  deemed  or  con- 
sidered as  one,  in  any  part  of  the  law,  before  a  decree.  Now  if 
the  term  bankrupt  refers  to  the  petition  in  the  one  case,  and  the 
act  of  bankruptcy  in  the  other,  it  includes  the  merchant  who  was 
not  so  at  the  time,  but  in  the  very  words  of  the  law  was  only 
liable  to  become  a  bankrupt,  and  could  become  one  only  by  a 
decree ;  thus  giving  the  same  meaning  to  these  two  different 
phrases  ''shall  be  deemed  bankrupt,"  and  ''shall  be  liable  to  be- 
come bankrupt,"  and  making  the  third  section  declare  a  mer- 
chant  to  be  by  relation  an  actual  bankrupt,  when,   by 

the  first  *Bection,  he  could  not  be  declared  one,  unleaa  '- 
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he  was  brought  within  one  of  the  defined  cases.  In  our  view  of 
this  whole  section,  it  refers  only  to  the  bankrupt  who  is  declared 
so  by  a  decree;  to  his  ''bankruptcy  declared  as  aforesaid," 
and  to  " every  bankrupt  aUke/'  and  to  "such  bankrupt,"  and 
such  only  as  on  their  own,  or  the  petition  of  a  creditor,  had  been 
judicially  determined  to  be  such. 

When  an  attempt  is  made  to  engraft  the  doctrine  of  relation 
on  the  provisions  of  this  section,  it  is  unsupported  by  any  one 
title  in  the  whole  law,  to  justify  it.  As  a  matter  of  construc- 
tion, it  is  a  gratuitous  assumption  of  an  intention  of  the  legisla- 
ture, as  repugnant  to  their  words  as  to  the  general  design  of  all 
the  parts  which  constitute  the  system  of  bankruptcy  which  they 
have  established.  If  the  principles  and  rules  by  which  statutes 
are  expounded,  will  justify  the  insertion  of  a  retrospective  effect 
of  a  decree  to  any  prior  act,  it  may  as  well  be  applied  to  the  pass- 
age of  a  bankrupt  act,  as  a  petition  voluntarily  filed  under  it, 
or  an  act  committed  which  brings  it  to  bear  on  a  person  against 
his  will.  The  relation  to  an  act  of  bankruptcy,  was  an  express 
provision  of  the  Bankrupt  Act  of  1800,  and  was  from  the  first,  a 
part  of  the  English  system  of  bankruptcy ;  but  this  furnishes  no 
good  reason  for  our  adopting,  by  mere  judicial  power,  a  principle 
for  which  there  is  no  colour  in  the  Act  of  1841,  and  which  was 
embodied  in  the  Act  of  1800,  only  by  the  force  of  a  legislative 
enactment,  in  language  too  plain  for  doubt,  or  even  for  argu- 
ment. 

The  reasons  which  induced  the  legislature  to  ingraft  the  doc- 
trine of  relation  on  a  system  of  involuntary  bankruptcy,  can 
have  no  operation  on  the  system  of  the  present  act,  which  intro- 
duces a  new  and  anomalous  feature,  that  of  voluntary  bank- 
ruptcy in  which  the  debtor  is  the  actor.  In  the  former,  the 
debtor  was  forced  into  the  operation  of  the  law ;  in  the  latter  he 
comes  voluntarily,  at  such  time  as  he  pleases;  and  as  held  by  the 
learned  judge  of  the  first  circuit,  and  by  this  Court,  can  with- 
draw his  petition  at  any  time  before  a  decree.  If  then  the 
District  Court  should  assume  the  power  of  placing  the  property 
of  a  petitioner  into  the  hands  of  a  receiver,  and  appoint  a  person 
to  conduct  the  suits  to  which  he  is  a  party,  a  withdrawal  of  the 

petition  would  restore  his  property,  and  give  him  the  manage- 
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ment  of  his  suits ;  a  consequence  which  would  be  unavoidable, 
thereby  leaving  the  Court  nothing  on  which  it  could  exercise  any 
power,  and  enabling  the  petitioner  to  defeat  what  had  been 
ordered,  while  there  was  a  case  for  judicial  action.  It  cannot  be 
imagined  that  such  was  the  intention  of  the  legislature,  or  that 
it  could  have  been  their  opinion,  that  the  law  would  admit  of 
such  a  construction,  as  to  mako  a  rule  of  property  dependant  on 
an  act  of  a  debtor  which  he  could  revoke  and  renew  at  his  option. 
In  denying  the  doctrine  of  relation,  we  run  counter  to  no  provi- 
sion of  the  law.  In  adopting  it,  we  *should  introduce  a  . 
feature  at  war  with  its  whole  scope  and  policy,  as  well  as  ^ 
repugnant  to  its  plain  language. 

It  is  therefore  the  opinion  of  the  Court  that  an  assignment 
such  as  is  stated  in  the  second  question  is  valid  under  the  bank- 
rupt act. 

The  first  question  must  consequently  be  answered  in  the  nega- 
tive, and  the  second  in  the  afSrmative. 


*In  the  District  Court  of  the  United  States^  Eastern  ri^oan 

District  of  Pennsylvania. 

Ex  PARTE  Paget. 

Any  person  who  comes  within  the  class  of  persons  mentioned  in  the  first 
section  of  the  Bankrupt  Act  (that  is  to  say,  any  person  owing  debts  not 
created  in  consequence  of  defalcation  as  a  public  officer,  or  as  executor, 
administrator,  guardian,  or  trustee,  or  while  acting  in  any  other  fiduciary 
capacity),  may,  on  his  own  application  be  decreed  a  bankrupt,  at  all 
eyents.  If  he  haye  made  preferences  in  contemplation  of  bankruptcy,  &c., 
concealed  his  property,  or  done  or  committed  any  other  act  in  contrayen- 
tion  of  the  second  or  fourth  sections  of  the  law,  such  matter  is  to  be 
opposed  to  his  final  discharge,  and  not  to  the  decree  of  bankruptcy. 

Paget  having  filed  his  petition  in  ordinary  form,  to  be  decreed 

a  bankrupt,  the  application  was  resisted  on  the  grounds  that  he 

had  fraudulently  concealed  his  property,  made  preferences  in 

contemplation  of  bankruptcy,  confessed  fraudulent  and  fictitious 
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judgments,  and  done  other  acts  which  would  prevent  his  having 
the  benefit  of  the  law. 

The  question  was,  at  what  time  those  objections  ought  to  be 
interposed ;  whether  before  the  time  for  a  decree  of  bankruptcy 
or  afterwards,  and  in  bar  of  the  final  discharge. 

Randall,  J.,  decided,  that  as  by  the  second  and  fourth  sec- 
tions these  matters  were  made  a  bar  to  a  final  discharge  and 
certificate,  they  ought  to  be  interposed  after  the  decree  of  bank- 
ruptcy ;  and  that  although  this  decree  would  devest  the  petitioner 
of  all  his  property,  and  vest  it  in  an  assignee  appointed  by  the 
Court,  for  the  benefit  of  all  his  creditors  equally,  yet  that  (if 
the  facts  alleged  were  proved)  the  petitioner  would  be  debarred 
of  his  discharge:  In  other  words,  that  the  petitioner  would  be 
subjected  to  the  penalties  of  the  act,  but  not  have  any  of  its 
benefits. 


4cQgon  *If^  the  Circuit  Court  of  the  United  States^  Eastern 

District  of  Pennsylvania. 

Ex  Parte  Steiner. 

An  apprentice  regarded  as  an  "  operatiYe/'  within  the  fifth  section  of  the 
Bankrupt  Act  of  1841,  and  his  masteri  who  was  now  a  bankrupt,  haTing, 
before  the  bankruptcy,  made  an  express  agreement  to  pay  him  for  all  over- 
work|  the  Court  directed  the  assignee  to  pay  the  apprentice,  accordingly. 

HuBER,  a  certificated  bankrupt,  had  made  an  agreement  (while 
in  business  as  a  cutler,  and  long  before  the  bankruptcy,)  with  two 
of  his  apprentices  (the  petitioners)  to  pay  them  for  ^'  all  over- 
work, according  to  the  rate  of  wages  that  should  be  paid  from 
time  to  time,  to  journeymen." 

The  facts  were  proved  by  Huber  himself. 

The  question  was,  whether,  being  apprentices,  the  petitioners 
could  be  regarded  as  operatives,  and  so  entitled  to  priority  under 
the  fifth  section  of  the  Bankrupt  Act,  which  prefers  to  a  certain 

(134) 


Vol.  I.]  Ex  parte  STEINEK.  368 

amount^  ^'  an j  person  who  shall  have  performed  any  labour  as 
an  operative  in  the  service  of  any  bankrupt." 

It  was  admitted  that  the  claim  was  a  meritorious  one. 

The  doubt  on  the  subject  was  caused  by  the  decision  of  the 
Supreme  Court  of  Pennsylvania,  in  Bailey  v.  King,  1  Whart. 
118.  In  that  case  the  mistress  had  been  in  the  habit  of  making 
a  pecuniary  advance  to  her  apprentices  for  all  work  done  by 
them  beyond  a  certain  amount;  but,  this  compensation  was  to  be 
dependant  on  the  apprentice's  regular  attendance  at  church,  and 
his  keeping  regular  hours  at  home :  and  the  payment  was  refused 
because  the  apprentice  had  staid  out  all  night  contrary  to  express 
direction.  The  Chief  Justice  said,  in  behalf  of  the  Court,  that 
it  was  a  question  of  grave  concern,  whether  the  enforcement,  by 
legal  means,  of  agreements  like  the  one  before  the  Court,  was 
not  forbidden,  by  considerations  of  policy ;  that  the  relation  of 
a  master  to  his  apprentice — if  not  parental — was  at  least  pupil- 
lary; that  in  the  case  before  the  Court  the  recompense  was 
essentially  in  the  nature  of  a  premium  to  industry  and  good 
behaviour;  that  being  so,  it  ought  to  be  left  to  the  master's 
award ;  for  that  if  promises  designed  as  mere  incentives  to  good 
conduct  were  to  be  the  subject  of  suits  at  law,  no  master  would 
Qiake  such  promises.  The  whole  Court  being  '^  entirely  satisfied" 
on  this  subject,  reversed  the  judgment  below,  which  had  been  in 
favour  of  the  apprentice. 

The  Court  took  occasion,  however,  to  distinguish  the  case  from 
that  of  Mason  v.  The  Ship  Blareau,  hereinafter  cited ;  and  called 
that  "a  very  difierent  case"  from  the  one  before  them. 

*The  present  case  was  not  argued.  [*869 

Baldwin,  J.,  gave  the  opinion  of  the  Court,  in  substance 
as  follows:  It  is  admitted  that  a  master  has  a  right  to  the 
reasonable  labour  of  his  apprentice ;  but  where  the  majster — pre- 
scribing how  much  time  is  reasonable,  or  how  much  the  appren- 
tice shall  give,  as  of  course,  to  his  work — makes  a  special  agree- 
ment to  pay  the  apprentice  for  such  work  as  he  may  voluntarily 
do  beyond  this,  the  Court  does  not  perceive  that  the  agreement 
is  of  such  a  sort  as  necessarily  contravenes  any  law.  If  a  pro- 
vision of  the  kind  in  question,  were  incorporated  in  the  inden- 
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tures  of  apprenticeship,  it  would,  obviously,  be  valid ;  and  no 
adequate  reason  has  been  assigned  for  distinguishing  an  agree- 
ment made  afterwards.  Cases  may  be,  where  the  enforcement 
of  agreements  by  a  master  in  favour  of  his  apprentice,  would  con- 
travene the  laws  or  policy  of  a  State ;  but  the  case  now  before 
us  depends  upon  the  construction  of  the  Bankrupt  Law,  whose 
language  in  this  particular  is  comprehensive. 

The  case  is  very  analogous  to  one  which  arose  in  Mason  v. 
The  Ship  Blaireau,  2  Cranch  240.  There,  a  master  and  his 
apprentice  being  at  sea,  had  saved  a  derelict  ship,  under  circum- 
stances of  great  peril ;  and  the  master,  in  addition  to  his  own 
portion  of  the  salvage  money,  claimed  to  receive  that  which  had 
been  decreed  to  the  boy.  But  the  Court  said,  that  the  claim  was 
one  which  they  felt  "  no  disposition  to  support,"  unless  the  law  of 
the  case  was  clearly  with  the  master  ;  and  that  the  authorities 
cited  in  his  favour  did  not  come  up  to  the  case.  They  add,  "  The 
right  of  the  master  to  the  earning  of  the  apprentice,  in  the  way 
of  his  business,  or  of  any  other  business  which  it  substituted  for 
it,  is  different  from  a  right  to  his  extraordinary  earnings  which 
do  not  interfere  with  the  profits  the  master  may  legitimately  de- 
rive from  his  service."  (270.) 

The  same  doctrine  had  been  incidentally  declared  before  this 
decision,  in  "  The  Beaver,"  3  Rob.  Ad.  Bep.  292,  where  Sir 
Wm.  Scott  divided  a  salvage  fund  between  an  apprentice  and 
his  master,  in  the  proportion  of  150L  to  5007.,  or  of  one  to  three 
and  one-third. 

In  one  respect,  the  case  before  us  is  stronger  than  either  of 
those  just  cited :  there  the  question  as  to  what  constituted  extra- 
ordinary service,  and  what  was  a  proper  compensation  for  it,  was 
settled  by  the  Court ;  while  here,  both  points  have  been  deter- 
mined by  the  master  himself. 

Upon  the  authorities,  the  comprehensive  language  of  the  act, 
and  the  admitted  fairness  of  the  claim,  the  Court  is  of  opinion, 
that  the  petitioners  may  be  regarded  as  operative  pro  tantOy  and 
that  it  would  be  too  severe  a  construction  which  would  exclude 
them  from  the  priority. 
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*Jw  tJie  District  Court  of  the  United  States,  Eastern 

District  of  Pennsylvania.  ^ 

In  re  Parker,  et  al. 

In  the  case  of  a  voluntaiy  application  hy  a  debtor  for  the  benefit  of  the  act, 
the  Court,  if  desired  bj  a  creditor  who  asserts  that  the  debt  due  to  him 
has  been  created  in  a  fiduciary  capacity,  will  direct  the  debtor  to  produce, 
even  before  the  time  for  a  decree,  all  books  and  papers  having  relation 
to  the  debt  returned. 

The  applicants  in  this  case,  returned,  in  the  schedule  of  debts 
they  owed,  one  to  Von  Werke,  which  they  described  as  due  "  on 
notes  and  money  left  with  us,  till  convenient,  through  the  rates 
of  exchange,  to  draw  upon  for  sums  or  amounts  to  suit  our 
mutual  ability  or  convenience." 

H,  D.  Gilpin  stated  to  the  Court,  that  if  the  circumstances  of 
this  case  could  be  developed,  it  would  appear  that  the  debt  thus 
returned,  had  been  contracted  by  malversation  in  a  fiduciary 
capacity,  a  fact  which  by  the  first  section  of  the  act,  would  de- 
prive the  applicants  of  a  decree :  and  in  order  that  he  might 
more  easily  show  the  origin  of  the  debt,  he  would  ask  the  Court 
for  an  order  on  the  petitioners  to  produce,  before  the  commis- 
sioners, all  books  and  papers  in  their  possession,  having  relation 
to  this  debt  The  granting  of  the  order  asked  for  was  opposed 
by  Mr.  Wllvaine,  who  contended  that  as  the  law  (§  vi.)  enacted 
that  such  bankrupt  shall,  &c.,  be  subject  to  examination,  the 
Court  would  not  order  an  examination  before  the  applicant  was  a 
bankrupt,  i.  e.,  had  been  so  decreed ;  that  if  the  objecting  cred- 
itor alleged  that  this  debt  was  a  fiduciary  debt,  he  was,  himself, 
bound  to  show  that  it  was  so ;  and  could  not  call  upon  the  peti- 
tion to  prove  the  case  for  him.  But  Mr.  Oilpin  having  shown, 
by  numerous  authorities,  that  the  present  application  was  accord- 
ing to  analogous  cases  in  equity  practice,  His  Honor  Judge 
Randall,  without  much  hesitation,  granted  the  order. 
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In  the  Circuit  Court  of  the  United  States. 
In  re  Parker,  bt  al. 

Construction  of  the  Bankrupt  Act. 

1.  If  a  Yolantarj  applicant  for  the  benefit,  ftc,  owe  a  debt  created  in  conse- 
quence of  defalcation  as  a  public  officer,  or  as  an  executor,  administrator, 
guardian  or  trustee,  or  while  acting  in  any  other  fiduciary  capacity,  he  can- 
not be  discharged  under  the  act,  even  though  besides  the  fiduciary  debt, 
he  may  owe  other  debts  not  of  a  fiduciary  character. 

2.  But  the  right  to  object  to  a  discharge  is  given  for  the  benefit  of  the  party 
injured,  whose  interest  it  may  be  not  to  oppose  the  discharge.  If  there- 
fore such  party  do  not  make  the  objection,  no  other  person  can. 

♦3711  *Thb  first  section  of  the  bankrupt  law  enacts,  "  That  all 
persons  whatsoever,  &c.,  owing  debts  which  shall  no^ 
have  been  created  in  consequence  of  a  defalcation  as  a  public 
officer,  or  as  executor,  &c.,  &c.,  or  while  acting  in  any  other  fidu- 
ciary capacity,"  shall  be  entitled,  &c. 

The  applicants  in  this  case  owed  some  debts  which  it  was 
admitted  were  of  an  ordinary  character,  but  among  their  debts 
was  likewise  one  which  had  been  created  while  acting  in  a  fiduci- 
ary capacity. 

The  clause  of  the  act  in  question,  has  received  different  con- 
structions. In  one  district  it  has  been  held  that  where  a  debtor 
owes  fiduciary  and  other  debts,  he  may  receive  a  limited  discharge, 
i.  e.y  a  discharge  from  all  debts  except  those  of  a  fiduciary  char- 
acter. In  another  district,  that  though  a  certificate,  general  in  its 
terms,  would  be  given,  yet  that  even  such  a  discharge  would  not 
be  a  bar  to  a  suit  on  the  fiduciary  debt. 

In  consequence  of  the  obscurity  of  the  language  of  the  enact- 
ment, and  this  diversity  of  decision,  his  Honor,  Judge  Randall, 
adjourned  the  question  into  the  Circuit  Court,  in  the  following 
form : — Admitting  the  debt  to  be  fiduciary,  are  the  petitioners 

entitled  to  the  benefit  of  the  act  ? 

• 

The  case  was  argued,  at  length,  by  JT.  2>.  Gilpin^  Esq., 
against  the  right  to  a  discharge,  and  by  Mr.  HPIlvaine  on  the 
other  side.     The  latter  gentleman,  relying  principally  on  the 
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words  of  the  act,  "  owing  debts  which  shall  not  have  been  con- 
tracted, &c.,  while  in  a  fiduciary  capacity,"  contended  that  as  the 
petitioner  owed  debts  of  an  ordinary  sort  as  well  as  one  of  a 
fiduciary  character,  that  their  case  came  within  the  language  of 
the  act,  and  that  they  were  accordingly  entitled  to  a  discharge. 
But  the  Court  decided  otherwise. 

Baldwin,  J.,  said  that,  evidently,  the  law  meant  to  make  some 
discrimination  between  the  two  classes  of  debtors ;  but  that  if  a 
debtor  owing  debts  created  by  breach  of  fiduciary  duty,  could, 
by  merely  contracting  another  debt  not  of  that  character,  bring 
himself  on  a  footing  with  the  honest  debtor,  the  provision  of  the 
law  was  practically  without  power ;  that  the  first  section  derived 
some  light  from  the  fourth  section,  which,  in  the  proceeding  by 
the  creditor,  deprived  a  debtor  of  a  certificate  of  discharge,  in 
case,  after  the  passage  of  the  act,  he  shall  have  applied  ^'  trust 
funds  to  his  own  use,'*  and  that  on  the  whole,  the  object  of  the 
law,  the  interest  of  pecuniary  morals,  as  well  as  sound  public 
policy,  forbade  the  Court,  unnecessarily,  to  give  to  the  law  a 
construction  which  extended  to  the  public  defaulter,  and  to  the 
violator  of  private  trusts,  the  humane  privileges  deserved  by  none 
but  the  meritorious. 

*The  Court  was  clear,  that  there  could  be  no  such  thing 
as  either  a  partial  certificate,  or  a  general  certificate  with  '- 
a  partial  effect ;  for  that  by  the  terms  of  the  act  (§  iv.),  the  dis- 
charge when  duly  granted,  is  "a  full  and  complete  discharge  of 
all  debts,  contracts,  and  other  engagements  of  such  bankrupt, 
which  are  proveable  under  the  act ;  and  shall  be  and  may  be 
pleaded  as  a  full  and  complete  bar  to  all  suits  brought  in  any 
Court  of  judicature  whatever." 

The  answer  to  the  question  propounded  by  the  District  Court, 
accordingly,  was,  ^^  that  such  petitioner  is  excluded  from  the 
benefit  of  the  act,  if  the  public  or  any  fiduciary  creditor  oppose 
the  decree." 

Mem. — In  the  case  of  M^Crea,  Judge  Randall  stated  that  the 
Court  considered,  in  the  foregoing  case,  that  the  party  injured 
was  the  person  for  whose  benefit  this  provision  was  made,  and 
that  therefore  such  party  was  the  only  one  who  could  oppose  the 
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application :  that,  accordingly,  if  thinking  it  more  for  his  benefit 
to  waive  opposition,  such  party  chose  to  do  so,  other  creditors 
could  not  make  the  objection. 


In  the  Court  of  Quarter  Sessions  of  Philadelphia  County. 

Commonwealth  v.  Matthew  H.  M'Ewbn  and  Chalklbt  C. 

Shee. 

DecembtT  5, 1842. 

1.  A  defendant,  however  criminal  his  condact  maj  have  been,  has  a  right  to 
be  tried  according  to  law,  and  if  error  has  been  committed  by  the  judge 
before  whom  he  has  been  tried,  he  has  a  right  to  have  that  error  cor- 
rected. 

2.  If  the  error  of  the  Court  was  of  sach  a  marked  character,  as  according  to 
settled  law  to  vitiate  the  proceeding,  his  criminality  is  of  no  conseqnence, 
and  he  cannot  be  denied  a  new  trial. 

3.  The  mischief  to  be  apprehended  from  suffering  any  criminal,  however 
guilty,  to  escape,  cannot  be  equal  to  that  resulting  from  the  violation  of 
those  rules  to  which  the  innocent  owe  the  security  of  all  that  is  dear  to 
them. 

4.  The  law  will  not  suffer  husband  and  wife  to  be  witnesses  against  each 
other,  except  in  cases  where  the  considerations  of  domestic  quiet  ought  to 
yield  to  the  public  good,  or  in  those  cases  of  great  bodily  harm,  where 
from  the  necessity  of  the  case  the  wife  is  permitted  to  testify. 

5.  Where  in  a  charge  of  conspiracy  to  obtain  a  divorce,  the  indictment  does 
not  alledge  the  commission  of  personal  violence,  or  the  intention  to  com- 
mit it,  a  wife  will  not  be  permitted  to  testify  against  her  husband. 

'^'DoRAN,  J. — The  application  for  a  new  trial  in  this  case 
-I  is  grounded  on  the  alleged  misdirection  of  the  judge  be- 
fore whom  the  case  was  tried,  the  introduction  of  improper  evi- 
dence to  the  jury,  and  the  misconduct  of  one  or  more  of  the 
witnesses  on  the  part  of  the  Commonwealth  in  attempting  to  influ- 
ence one  of  the  jurors.  It  is  not  pretended  that  the  verdict  of 
the  jury  was  against  the  weight  of  the  evidence  or  the  charge  of 
the  Court,  certainly  not  by  the  counsel  for  Matthew  H.  M'Ewen. 
*RftQl  ^^  looking  to  the  evidence  in  the  case,  it  is  entirely  clear 
♦that  the  jury  were  right  in  finding  him  guilty  of  the 
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offences  charged,  and  it  is  eqnally  clear  that,  however  innocent 
Chalkley  G.  Shee  be  in  the  whole  transaction,  there  is  reason  to 
believe  that  Matthew  H.  M^Ewen  has  been  guilty  of  one  or  more 
atrocious  crimes  against  the  laws  of  his  country,  and  that,  inde- 
pendent of  the  testimony  of  Eleanor  P.  M^Ewen.  But,  however 
criminal  his  conduct  may  have  been,  he  has  a  right  to  be  tried 
according  to  the  laws  of  that  country ;  and  if  error  has  been  com- 
mitted by  the  judge  before  whom  he  has  been  tried,  he  has  a  right 
to  have  that  error  corrected  by  that  judge,  and  by  those  who  are 
associated  with  him  in  the  administration  of  justice  in  this  Court. 
If  error  there  was  in  the  trial,  and  of  such  a  marked  character  as 
according  to  settled  law  vitiates  the  proceeding,  his  criminality  is 
of  no  consequence,  and  we  cannot  refuse  him  a  new  trial,  whatever 
may  be  thought  of  the  act,  and  however  expensive  that  new  trial 
may  be  to  the  county.  In  England,  as  in  this  country,  the  judge 
who  would  hesitate  to  do  his  duty  in  such  a  case  would  meet  the 
scorn  and  contempt  of  his  fellow  citizens,  and  .there,  as  here,  the 
language  of  Mr.  Fox,  in  relation  to  the  trial  of  Lord  Strafford, 
meets  the  hearty  response  of  every  friend  of  freedom. 

^'  The  prosecution  of  Lord  Strafford,  or  rather  the  manner  in 
which  it  was  carried  on  is  less  justifiable.  He  was  doubtless  a 
great  delinquent,  and  well  deserved  the  severest  punishment ;  but 
nothing  short  of  a  clearly  proved  case  of  self  defence  can  justify, 
or  even  excuse,  a  departure  from  the  sacred  rules  of  criminal 
justice.  For  it  can  rarely,  indeed,  happen  that  the  mischief  to 
be  apprehended  from  suffering  any  criminal,  however  guilty,  to 
escape,  can  be  equal  to  that  resulting  from  the  violation  of  those 
rules  to  which  the  innocent  owe  the  security  of  all  that  is  dear 
to  them.  If  such  cases  have  existed,  they  must  have  been  in 
instances  where  trial  has  been  wholly  out  of  the  question,  as  in 
that  of  Caesar  and  other  tyrants ;  but  when  a  man  is  once  in  a 
situation  to  be  tried,  and  his  person  in  the  power  of  his  accusers 
and  his  judges,  he  can  no  longer  be  formidable  in  that  degree 
which  can  justify  (if  any  thing  can)  the  violation  of  the  substan- 
tial rules  of  criminal  proceedings."  C.  J.  Fox's  Introductory 
Chapter  to  the  History  of  the  early  part  of  the  reign  of  James 
II.,  4to  ed.  p.  10. 

There  are  many  reasons  filed  for  a  new  trial,  but  it  is  only  one 
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in  relation  to  which  I  differ  from  the  opinion  of  a  majority  of 
the   Court    that   I  propose  to   consider.      Because  the  judge 
before  whom  the  cause  was  tried  erred  in  admitting  Eleanor 
P.   M^Ewen,   the  wife  of   Matthew  H.  M^Ewen,   one  of  the 
defendants,  to  testify,   she  being  incompetent.      The  defend- 
ants in  the  first  count  of  the  indictment  were  charged  with 
conspiracy,  falsely  and  fraudulently  to  sue  for,  and  obtain  with- 
out the  knowledge  or  consent  of  the  said  Eleanor,  by  means  of 
false  and  fraudulent  pretences,  statements,  and  proceedings,  a 
decree  of  the  Court  of  Common  Pleas,  of  this  county,  divorcing 
the  said  Matthew  H.  M'Ewen  and  the  said  Eleanor,  from  the 
bonds  of  ^matrimony.      In  the  second  count   they  are 
-I  charged  with  a  like  conspiracy,  but  setting  forth  the 
means  by  which  the  conspiracy  was  to  be  effected,  to  wit :  by  the 
adultery  of  the  said  Matthew  H.  M'Ewen,  the  false  personation 
of  the  said  Eleanor,  and  the  fabrication  of  a  libel  for  a  divorce 
under  her  name.  •  In  the  third  count  they  are  charged  with  a 
like  conspiring,  as  in  the  first  count,  with  the  addition  of  con- 
spiring with  other  persons  unknown.     And  on  the  fourth  count 
they  are  charged  with  conspiracy  as  in  the  third  count,  with  the 
addition  of  conspiring  with  other  persons  unknown.     The  ques- 
tion then  is  whether  on  such  an  indictment  charging  a  conspiracy 
to  obtain  a  divorce  by  false  and  fraudulent  means,  without  in- 
tending to  commit  or  without  committing  any  perBonal  violence 
on  Eleanor  P.  M'Ewen,  she  was  a  competent  witness  against  her 
husband.    My  own  opinion  is  she  was  incompetent.    Blackstone, 
in  his  Commentaries,  1st  vol.  445,  thus  speaks  of  the  relation  of 
husband  and  wife.     The  husband  also,  by  (the  old  law,)  might 
give  his  wife  moderate  correction.     For  as  he  is  to  answer  for 
her  misbehaviour,  the  law  thought  it  reasonable  to  intrust  him 
with  this  power  of  restraining  her  by  domestic  chastisement,  in 
the  same  moderation  that  a  man  is  allowed  to  correct  his  appren- 
tices or  children ;  for  whom  the  master  or  parent  is  also  liable  in 
some  cases  to  answer.     But  this  power  of  correction  was  con- 
fined within  reasonable  bounds,  and  the  husband  was  prohibited 
from  using  any  violence  to  his  wife,  aUter  quam  ad  virum  ex  eatcsa 
reffiminis  et  castigationia  uxoris  stioe  licite  et  rationabiliter  perti- 

net.     This  civil  law  gave  the  husband  the  same,  or  a  larger 
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authority  over  his  wife :  allowing  him  for  some  misdemeanors, 
fiagellis  et  fustribtts  acriter  verherare  iLxommy  for  others,  only 
modicam  castigationem  adhibere.  But  with  us  in  the  politer  reign 
of  Charles  the  Second,  the  power  of  correction  began  to  be 
doubted,  and  a  wife  may  now  have  security  of  the  peace  against 
her  husband,  or  in  return  a  husband  against  his  wife.  Yet  the  lower 
ranks  of  people,  who  were  always  fond  of  the  old  common  law, 
still  claim  and  exert  their  ancient  privilege ;  and  the  Courts  of 
law  will  still  permit  a  husband  to  restrain  a  wife  of  her  liberty 
in  case  of  any  gross  misbehaviour.  Justice  Blackstone  does  not 
notice  it,  but  it  does  appear  that  the  same  power  which  the  lord  at 
common  law  had  over  his  villein,  the  husband  being  her  lord  also, 
had  over  his  wife,  and  upon  this  analogy  alone  and  not  ex  necessitate 
ret  as  a  new  case,  the  decision  was  made  in  Lord  Audley's  Case. 

The  law,  however,  protected  the  person  of  villeins  as  the  king's 
subjects,  against  atrocious  injuries  of  the  lords ;  for  he  might 
not  kill  or  maim  his  villein,  though  he  might  beat  him  with  im- 
punity, since  his  villein  had  no  action  or  remedy  at  law  against 
his  lord,  but  in  case  of  the  murder  of  his  ancestor,  or  the  maim 
of  his  person.  Neifes  indeed  had  also  an  appeal  of  rape,  in 
case  the  lord  violated  them  by  force. — Litt.  sections  187,  188, 
204,  189,  194,  205,  206,  208,  190,  to  Com.  95. 

So  also,  if  a  wife  killed  her  husband  or  lord ;  or  a  villein  his 
lord, '^'it  was  petit  treason  at  the  Common  Law.  There  was 
then  in  Lord  Audley 's  Case  the  assertion  of  no  new  prin-  ^ 
ciple,  and  that  is  manifest  from  the  question  and  answer  of  the 
judges. 

'^  Whether  the  wife  in  this  case  might  be  a  witness  against  her 
husband  for  the  rape  ?  Answer — she  might ;  for  she  was  the 
party  wronged,  otherwise  she  might  be  abused.  In  like  manner 
a  villein  (or  vassal)  might  be  a  witness  against  his  lord,  in  such 
cases."     8  Cobbett's  State  Trials  402. 

The  law  would  not  suffer  husband  and  wife  to  be  witnesses 

against  each  other,  by  reason  of  the  dissensions  and  distrusts 

that  it  would  occasion,  inconsistent  with  the  happiness  of  married 

life  and  the  peace  of  families.     Gil.  Ev.  119 ;  but  only  in  case  of 

high  treason,  where  the  consideration  of  domestic  quiet  ought  to 

yield  to  the  public  good,  or  in  those  cases  of  great  bodily  harm, 
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Hfhere,  from  the  necessity  of  the  case,  she  was  permitted  to  tes- 
tify. This  was  a  settled  principle  of  the  common  law,  and 
founded  upon  public  policy,  without  regard  to  any  pecuniary 
interests  of  the  parties,  and  if  it  has  been  at  all  modified  by  more 
modem  decisions,  it  has  been  only  in  those  cases  where  bodily 
harm,  if  not  inflicted  has  been  reasonably  apprehended.  In  the 
case  of  Barker  v.  Dixie,  Hardw.  Reports^  264,  although  all  the 
parties  were  willing  the  wife  might  be  examined.  Lord  Hard- 
wicke  would  not  permit  it,  using  the  following  strong  language : 
'^  The  reason  why  the  law  will  not  suffer  a  wife  to  be  a  witness 
for  or  against  her  husband  is  to  preserve  the  peace  of  families, 
therefore  I  shall  not  suffer  it."  And  so  also.  Lord  Mansfield,  in 
Wyndham  v.  Chetwynd,  1  Burr.  424 :  "  In  matter  of  evidence, 
husband  and  wife  are  considered  as  one,  and  cannot  be  witnesses 
the  one  for  the  other.  The  husband  cannot  be  witness  for  his 
wife  in  a  question  touching  her  separate  estate." 

And  in  Bentley  v.  Cooke,  3  Doug.  Rep.  422,  he  said  that  there 
had  never  been  an  instance  in  a  civil  or  criminal  case,  where  the 
husband  or  wife  had  been  permitted  to  be  a  witness  for  or  against 
each  other,  except  in  cases  of  particular  necessity,  as  where  the 
wife  would  otherwise  be  exposed  without  remedy  to  personal  in- 
jury. And  in  Sedgwick  v.  Watkins,  Lord  Thurlow  said,  that  for 
security  of  the  peace,  ex  neeessitatey  the  wife  might  make  an 
affidavit  against  her  husband,  but  that  he  did  not  know  one  other 
case,  either  in  law  or  in  chancery,  where  the  wife  was  allowed  to 
be  a  witness  against  her  husband.  1  Yesey,  Jun.  49.  In  short, 
all  the  English  cases  from  Lord  Audley's  Case  down  to  Wake- 
field's Case,  tried  in  1827,  show  to  my  mind  most  clearly,  that 
the  wife  has  not  been  permitted  to  testify  against  her  husband, 
but  in  cases  of  treason,  or  where  she  complained  of  bodily  harm, 
either  inflicted,  or  designed  to  be  inflicted.  These  cases,  as  Chan- 
cellor Kent  justly  observes  in  his  Commentaries,  2d  vol.  180,  may 
be  considered  as  exceptions  to  the  general  rule  of  law,  and  which, 
as  a  general  rule,  ought  to  be  steadily  and  firmly  adhered  to,  for 
it  has  a  solid  foundation  in  public  policy.     And  the  Supreme 

^8921   ^^^^^  ^^  ^^^^  State,  in  Com.  v.  Hevice  et  al.,  2  Yeates  114, 
'*'which,  although  it  was  a  case  of  conspiracy  to  carry  off 

and  marry  a  girl,  told  the  jury,  though  they  permitted  the  girl 
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to  be  examined  as  a  witness,  to  disregard  her  testimony  if  they 
were  satisfied  on  the  whole  of  the  evidence  of  the  fairness  and 
legality  of  the  marriage.  We  must  recollect  that  the  question 
is  not  what  the  law  ought  to  be,  but  what  it  is,  and  that  the  very 
best  of  men  have  inveighed  against  the  practice  of  straining  the 
principles  of  some  leading  case,  in  order  to  cover  some  particular 
case.  The  danger  of  such  judicial  usurpation  cannot  be  too 
strongly  condemned,  as  it  must  end  in  the  total  prostration  of 
the  Common  Law  to  which  we  are  indebted,  even  under  our  re- 
publican government,  for  much  of  our  political  prosperity  and 
personal  security. 

In  Lewer  v.  The  Commonwealth,  16  S.  &  R.  98,  which 
was  a  case  of  rank  fraud  and  successful  villainy  practised  upon 
two  respectable  merchants  of  this  city,  Chief  Justice  Tilgh- 
man,  clarum  et  venerabiU  nomen^  enters  his  solemn  protest 
against  constructive  crimes : — 

^' And  I  am  for  stopping  there,  because  we  have  a  line  dis- 
tinctly marked,  which  is  of  great  importance  in  criminal  law.  If 
it  be  said  that  it  Is  equally  criminal  to  prevail  on  the  owner  to 
part  with  the  property  by  fraud  and  falsehood ;  I  answer,  that  in 
granting  it  to  be  so,  it  is  not  for  the  Court  to  punish  actions 
according  to  the  degree  of  immorality.  That  is  the  province  of 
the  legislature.  There  is  an  insufierable  objection  to  the  exten- 
sion of  the  law  by  courts  of  justice ;  what  they  decide  must  be 
taken  to  have  been  law  before  their  decision,  so  that  a  man  may 
be,  in  efiect,  punished  by  an  ex  po9t  facto  law ;  whereas  the  legis- 
lature takes  care  when  it  creates  an  ofience,  to  confine  it  to  sub- 
sequent actions.  I  confess  my  own  opinion  is,  that  the  law  of 
felony  has  been  pushed  quite  far  enough  by  the  adjudged  cases, 
in  possession  fraudulently  obtained.  I  am  alarmed  at  the  conse- 
quences of  the  principles  now  contended  for." 

Upon  the  whole,  then,  as  the  indictment  does  not  charge  the 

commission  of  personal  violence,  or  the  intention  to  commit  it,  I 

think  the  judge  erred  in  allowing  Mrs.  M^Ewen  to  testify  against 

her  husband.     I  cannot  but  see  that  if  a  wife  may  be  permitted, 

ex  necessitate  m,  to  be  a  witness  in  such  a  case,  there  can  hardly 

be  imagined  a  single  case  where  in  her  own  particular  interests, 

as  for  instance,  her  right  in  some  real  or  personal  property,  may 
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have  been  prejudiced  by  the  act  of  her  husband,  but  "what  with 
equal  propriety  on  the  same  ground  of  necessity,  she  may  not  be 
admitted  a  witness  against  him. 

I  am  of  opinion,  therefore,  that  upon  this  ground  the  defend- 
ants are  entitled  to  a  new  trial. 

See  Commonwealth  v.  Gordon^  2  Brewster  569 ;  also  Commonwealth  v. 
Held,  Legal  Gazette,  Jnne  16th,  1871,  in  which  Judge  Pazson  in  a  most  ex- 
fa  austive  and  able  opinion,  with  an  abundant  citation  of  authorities,  explains 
and  defines  the  law  upon  this  subject. 


In  the  Court  of  Quarter  Sessions  of  the  Peace  for  Lycoming 

County. 

Commonwealth  v.  William  Armstkong. 

AugtLst  Sesnorij  1842. 

1.  The  rights  of  the  parent  in  defence  of  his  child,  do  not  justify  the  conduct 
of  a  father,  in  threatening  a  minister  of  the  gospel  with  personal  injury, 
who  had  administered  the  ordinance  of  baptism  by  immersion  to  his  minor 
daughter,  during  his  absence,  and  contrary  to  his  known  and  positire  com- 
mands. 

2.  The  Court  having  required  the  defendant  to  give  surety  to  keep  the  peace, 
imposed  the  costs  upon  the  prosecutor,  because  he  had  provoked  the  wrong- 
ful acts  complained  of,  by  interfering  with  the  lawful  authority  of  the 
father  over  his  minor  child. 

3.  The  father  being  charged  with  the  obligation  of  maintenance  and  educa- 
tion, cannot  perform  these  duties  without  the  authority  to  command  and 
enforce  obedience. 

4.  The  term  education  comprehends  a  proper  attention  to  the  moral  and  re- 
ligious sentiments  of  a  child,  and  it  is  the  undoubted  right  of  a  father  to 
designate  such  teachers  in  morals  and  religion,  as  he  shall  deem  best  fitted 
to  give  correct  instruction  to  his  child ;  and  no  teacher,  either  in  religion 
or  in  any  other  branch  of  education,  has  any  authority  over  the  child 
except  such  as  he  derives  jnrom  his  parent  or  guardian. 

5.  Though  a  father  may  not  compel  his  child  against  his  own  convictions  of 
right  to  become  a  member  of  any  religious  denomination,  he  may  lawfully 
restrain  him  during  his  legal  infancy  from  violating  the  religious  obligations 
incurred  in  his  behalf. 

*3931       ^I^B^IS)  J- — ^^^8  IS  an  application  on  behalf  of  the  Rev. 
William  S.  Hall,  a  minister  of  the  gospel  of  the  Baptist 
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persuasion,  for  an  order  of  this  Court  requiring  the  defendant  to 
give  surety  for  keeping  the  peace.  The  circumstances  of  the 
case  are  these :  On  the  last  Sunday  in  February  last,  the  defend- 
ant prohibited  the  complainant  from  administering  the  ordinance 
of  baptism,  by  immersion,  to  his  minor  daughter,  aged  about 
seventeen,  she  having  already  been  baptized  in  the  Presbyterian 
church,  to  which  her  mother  belonged.  This  prohibition  was 
accompanied  with  threats  of  personal  injury  to  the  complainant  if 
he  baptized  her,  the  defendant  declaring  that  he  would  shoot  him 
if  he  did  so.  On  the  second  Sabbath  in  April  following,  the 
complainant  having  an  opportunity,  baptized  the  daughter,  by 
immersion,  in  the  absence,  and  without  the  knowledge  of  the 
father,  and  contrary  to  his  known  and  positive  commands.  This 
proceeding  came  to  the  knowledge  of  the  parent  afterwards,  and 
on  the  Monday  after  the  occurrence,  he  followed  the  complainant 
through  the  street,  threatening  him  with  personal  injury  to  such 
an  extent  as  to  induce  the  present  application  for  surety  of  the 
peace. 

Whatever  may  be  the  rights  of  the  parent,  in  defence  of  his 
child,  and  in  the  exercise  of  his  lawful  authority  over  it,  in  order 
to  prevent  any  act  of  disobedience  on  its  part,  or  any  interference 
with  his  authority  on  the  part  of  others,  it  is  clear  that  no  man 
has  a  right  to  take  the  law  into  his  own  hands,  to  be  the  judge 
and  executioner  in  his  own  case,  and  inflict  punishment  upon 
those  who  have  already  injured  him.  This  is  vengeance,  and  not 
defence.  Vengeance  does  not  belong  to  man.  The  court  there- 
fore order  the  defendant  to  give  surety  in  the  sum  of  $500  to 
keep  the  peace  for  six  months  towards  the  Rev.  William  S.  Hall, 
and  all  other  citizens  of  this  Commonwealth. 

Thus  far  we  have  acted  without  hesitation  or  doubt.  But 
under  the  Act  of  Assembly  of  the  28th  of  March,  1814,  it  is  the 
duty  of  the  Court,  in  cases  of  surety  of  the  peace,  to  direct  the 
defendant,  the  prosecutor,  or  the  county  to  pay  the  costs.  In 
the  exercise  of  this  discretion,  it  becomes  necessary  to  inquire 
into  the  conduct  of  the  parties,  and  to  ascertain  whose  wrongful 
act  produced  the  necessity  for  this  application  for  the  preserva- 
tion of  the  public  peace.  If  the  prosecutor  was  acting  within  the 
line  of  his  duty,  he  ought  not  to  pay  them.     If,  on  the  contrary, 
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he  has  interfered  with  the  lawful  authority  of  the  father  over  his 
own  offspring,  in  its  minority,  and  therefore  provoked  him  in  his 
excited  feelings,  to  meditate  the  personal  injury,  and  to  make 
the  threats  complained  of,  it  would  be  just  that  the  prosecutor 
should  pay  the  costs  which  his  own  first  wrongful  act  had  occa- 
sioned. 

The  authority  of  the  father  results  from  his  duties.  He  is 
^004^  charged  *with  the  duties  of  maintenance  and  education. 
These  cannot  be  performed  without  the  authority  to  com- 
mand and  to  enforce  obedience.  The  term  education  is  not 
limited  to  the  ordinary  instruction  of  the  child  in  the  pursuits  of 
literature.  It  comprehends  a  proper  attention  to  the  moral  and 
religious  sentiments  of  the  child.  In  the  discharge  of  this  duty, 
it  is  the  undoubted  right  of  the  father  to  designate  such  teachers, 
either  in  morals,  religion  or  literature,  as  he  shall  deem  best  cal- 
culated to  give  correct  instruction  to  the  child.  No  teacher, 
either  in  religion  or  in  any  other  branch  of  education,  has  any 
authority  over  the  child,  except  what  he  derives  from  its  parent 
or  guardian ;  and  that  authority  may  be  withdrawn  whenever  the 
parent,  in  the  exercise  of  his  discretionary  power,  may  think 
proper.  If  he  should  come  to  the  conclusion  that  the  attendance 
of  his  child  upon  the  ministration  of  any  particular  religious  in- 
structor is  not  conducive  to  its  welfare,  he  may  prohibit  such 
attendance,  and  confine  it  to  such  religious  teachers  as  he  believes 
will  be  most  likely  to  give  correct  instruction  and  to  secure  its 
welfare  here,  and  its  eternal  happiness  in  the  world  to  come.  He 
cannot  force  it  to  adopt  opinions  contrary  to  the  dictates  of  its 
own  conscience,  but  he  has  a  right  to  its  time  and  its  attention 
during  its  minority,  for  the  purpose  of  enabling  him  to  make  the 
effort  incumbent  on  him  as  a  father,  of  ^^  training  it  up  in  the 
way  it  should  go."  He  may  not  compel  it,  against  its  own  con- 
victions of  right,  to  become  a  member  of  any  religious  denomina- 
tion ;  but  after  it  has  been  initiated,  with  its  own  free  will,  into 
the  religious  communion  in  which  its  parent  belongs,  he  may  law- 
fully restrain  it,  during  its  legal  infancy,  from  violating  the  reli- 
gious obligations  incurred  in  its  behalf,  by  placing  itself  under 
the  control  of  a  minister  whose  opinions  do  not  meet  its  parent's 
approbation. 
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The  patriarchal  government  was  established  by  the  Most  High, 
and,  with  the  necessary  modifications,  it  exists  at  the  present  day. 
The  authority  of  the  parent,  over  the  youth  and  inexperience  of 
his  ofispring,  rests  on  foundations  far  more  sacred  than  the  in- 
stitutions of  man.  "  Honour  thy  father  and  thy  mother,"  was 
the  great  law  proclaimed  by  the  King  of  kings.  It  was  the  first 
commandment  accompanied  with  a  promise  of  blessing  upon  those 
who  obeyed  it :  while  the  dread  penalty  of  death  was  inflicted 
upon  all  who  were  guilty  of  its  infraction.  "The  eye  that 
mocketh  at  his  father,  and  despiseth  to  obey  his  mother,  the 
ravens  of  the  valley  shall  pick  it  out,  and  the  young  eagles  shall 
eat  it.*'  Proverbs  xxx.  17.  "  The  stubborn  and  rebellious  son 
who  will  not  obey  the  voice  of  his  father  shall  be  stoned  with 
stones  that  he  may  die,  and  all  Israel  shall  hear  and  fear." 
Deuteronomy  xxi.  21.  Abraham  commanded  his  children,  and 
his  household  after  him,  to  keep  the  way  of  the  Lord.  Joshua 
resolved  both  for  himself  and  his  house  to  serve  the  Lord.  And 
the  house  of  Eli  was  destroyed  because  his  sons  made  themselves 
vile  and  he  restrained  them  not.  "  My  son  keep  the  instruction 
of  thy  father  and  forsake  not  the  law  of  thy  mother."  Proverbs 
i.  8,  9;  *and  Proverbs  tL  20.  "A  fool  despiseth  his  r^qo;- 
fieither's  instruction."  Proverbs  xv.  6.  "  A  wise  son  hear- 
eth  his  father's  instructions."  Proverbs  xviii.  1.  "  Cursed  be 
he  that  setteth  light  by  his  father  or  his  mother,  and  all  the 
people  shall  say.  Amen."     Deuteronomy  xxvii.  16. 

It  was  justly  remarked  by  Horry,  Professor  of  Moral  Phi- 
losophy, in  his  treatise  upon  that  subject,  that  the  words  "  train 
up  a  child  in  the  way  he  should  go,"  imply  both  the  right  and 
the  duty  of  the  parent  to  train  it  up  in  the  right  way.  That  is, 
the  way  which  the  parent  believes  to  be  right.  The  right  of  the 
father  to  command,  and  the  duty  of  the  child  to  obey,  is  thus 
shown  upon  the  authority  of  the  Old  Testament,  to  have  been 
established  by  God  himself.  And  the  teachings  of  the  New  Tes- 
tament abundantly  prove  that,  instead  of  being  abrogated  in  any 
respect,  the  duty  of  filial  obedience  was  inculcated  with  all  the 
solemn  sanctions  which  could  be  derived  from  the  New  Dispensa- 
tion. The  fifth  commandment  "Honour  thy  father  and  thy 
mother,"  was  repeated  and  enjoined  by  St.  Paul,  in  his  Epistle 
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Uf  the  CoWrmniArm,  ^  Children  obey  yoar  parents  in  the  Lord,  for 
tliiH  U  right."  Epheniann  ti.  1*  '^  Children,  obey  yonr  parents  in 
all  things,  for  this  is  well  pleasing  onto  the  Lord."  Collossians 
ill,  20*  If  anything  can  give  additional  weight  to  the  authority 
on  which  rcstn  the  doctrine  of  filial  obedience,  it  is  the  practical 
commentary  furnished  by  the  Sariotir  himself.  Li  his  quality  of 
(h)(V,  it  was  incambent  npon  him  to  be  about  bosiness  of  his 
Iloarenly  Father,  at  Jemsalem,  ''both  hearing  the  doctors,  and 
asking  them  questions."  But  in  his  quality  of  man,  he  left  the 
temple  and  its  teachings  of  wisdom,  and  in  obedience  to  the  wishes 
of  his  earthly  parents,  ''he  went  down  with  them  to  Nazareth, 
and  WAS  subject  unto  them."     Luke  it.  51. 

Dr.  Adam  Clarke,  in  his  Commentaries  on  the  10th  chapter  of 
Genesis,  declares  that  the  duty  of  children  to  their  parents  is  the 
next  in  order  and  importance  to  the  duty  we  owe  to  Ood.  No  circum- 
stances can  alter  its  nature  or  lessen  its  importance,  "Honour  thy 
father  and  thy  mother,"  is  the  sovereign,  everlasting  command- 
ment of  God. 

Paley,  in  his  system  of  ethics,  declares  it  to  be  the  duty  of  a 
parent  to  educate  his  children,  to  form  them  for  a  life  of  useful- 
ness and  virtue,  and  asserts  that  he  has  a  right  to  such  authority, 
and  in  support  of  that  authority  to  exercise  such  discipline  as  may 
be  necessary  for  these  purposes. 

Dr.  Adams,  in  his  work  upon  the  same  subject,  says  that  the 
children  are  to  regard  their  parents  as  standing  in  the  most 
venerable  and  the  most  endearing  of  all  earthly  relations  to  them, 
as  those  to  whom  under  God  they  owe  every  thing  they  are,  and 
every  thing  they  hope  to  be.  They  are  to  regard  them  as  the 
persons  to  whose  kindness,  care  and  government  they  have  been 
committed  by  God  himself. 

The  great  and  good  Dr.  Wayland,  President  of  Browne  Uni- 
versity, and  a  distinguished  minister  of  the  Gospel,  of  the  same 
denomination  with  the  prosecutor,  declares  in  his  work  on  moral 
science,  "  the  right  of  the  parent  is  to  command — ^the  duty  of  the 
*^QR1  ^^^^  ^^  ^^  *obey.  Authority  belongs  to  the  one,  submis- 
sion to  the  other.  The  relation,"  he  continues,  "is  estab- 
lished by  our  Creator.  The  failure  of  one  party  does  not  anni- 
hilate the  obligations  of  the  other.   If  the  parent  be  unreasonable, 
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this  does  not  release  the  child.  He  is  still  bound  to  honour  and 
obey  and  reverence  his  parent.  The  duty  of  parents  is  to  edu- 
cate their  children  in  such  a  manner  as  they  (the  parents) 
believe  will  be  most  for  their  future  happiness,  both  temporal 
and  eternal.  The  parent  is  under  obligations  to  cause  his  child 
to  be  instructed  in  those  religious  sentiments  which  he  the  parent 
believes  to  be  according  to  the  will  of  God.  With  his  duty  in 
this  respect  no  one  has  a  right  to  interfere.  If  the  parent 
be  in  error,  the  fault  is  not  in  teaching  the  child  what  he 
believes,  but  in  believing  what  is  false  without  having  used  the 
means  which  God  has  given  him  to  arrive  at  the  truth.  In 
such  matters  he  is  the  ultimate  and  the  only  responsible 
authority.  While  he  exercised  his  parental  duties,  within  their 
prescribed  limits,  he  is,  by  the  law  of  God,  exempt  from  in- 
terference both  from  individuals  and  from  society.  In  infancy 
(under  21)  the  control  of  the  parent  over  the  child  is  absolute — 
that  is,  it  is  exercised  without  any  respect  whatever  to  the  wishes 
of  the  child." 

These  are  the  sentiments  of  a  man  of  great  learning,  piety, 
purity  of  heart — of  one  whose  fame  has  extended  into  every 
part  of  the  wide-spread  Union,  and  the  learned  and  good  of  other 
nations  have  been  taught  to  know  and  to  appreciate  his  exalted 
worth.  His  works  will  remain,  after  the  present  generation  shall 
have  passed  away,  an  imperishable  monument  of  his  memory. 

The  doclrines  of  the  common  law  are  in  accordance  with 
these  principles.  It  is  the  duty  of  the  parent  to  maintain  and 
educate  the  child,  and  he  possesses  the  resulting  aathority  to 
control  it  in  all  things  necessary  to  the  accomplishment  of  these 
objects.  The  law  has  assigned  no  limits  to  the  authority  of  the 
parent  over  the  child,  except  that  it  must  not  be  exercised  in 
such  manner  as  to  endanger  its  safety  or  morals.  If  the  parent 
should  transcend  his  authority  in  this  respect,  an  appeal  does 
not  lie  to  the  minister  of  the  Gospel  of  any  denomination  what- 
ever. Application  for  relief  can  only  be  made  to  the  authorities 
entrusted  by  the  supremacy  of  the  law,  with  the  high  power  of 
controlling  parental  authority  where  the  morals  or  safety  of  the 
child  require  such  interference.  1  Blackstone  450 ;  2  Kent's 
Commentaries  205.     The  Orphans'  Court  have  by  law  the  right 
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to  appoint  guardians  for  orphan  children — ^but  so  careful  have 
the  legislature  been  of  the  right  of  the  parent  to  have  his  offspring 
brought  up  in  the  religious  pursuasion  to  which  he  belongs,  that 
the  Court  are  bound  to  have  respect  to  this  consideration  in  the 
selection  of  guardians,  and  persons  of  the  same  religious  faith  as 
the  parents  must  be  preferred  over  all  others. 

The  highest  judicial  power  in  the  Commonwealth  dare  not 
attempt  to  estrange  the  child  from  the  religious  faith  of  its  parents. 
Shall  this  power  be  exercised  by  a  private  individual  because  he 
"f  ^Q71  ^^PP^^^  *^  ^^  ^  minister  of  the  Grospel  ?  Shall  any  man 
high  or  low,  be  allowed  to  invade  the  domestic  sanctuary — 
to  disregard  the  parental  authority  established  by  the  Almighty, 
to  set  at  nought  the  religious  obligations  already  incurred  in 
behalf  of  the  child  at  its  baptism — to  seduce  it  away  from  its 
filial  obedience — or  even  to  participate  in  its  disregard  of 
parental  authority,  for  the  purpose  of  estranging  it  from  the 
faith  of  its  parents  or  introducing  it  into  religious  demominations 
different  from  that  to  which  its  parents  belong?  God  forbid  that 
the  noblest  and  holiest  feeling  of  the  human  heart  should  be 
thus  violated — that  the  endearing  relation  of  parent  and  child 
should  be  thus  disturbed — that  the  harmony  of  the  domestic 
circle  should  be  thus  broken  up — and  that  the  family  altar 
itself  should  be  thus  ruthlessly  rent  in  twain  and  trodden  in  the 
dust ! 

One  of  the  members  of  this  Court  is  a  minister  of  the  Gospel, 
of  the  Methodist  persuasion,  and  he  makes  no  claim  in  behalf  of 
that  denomination  to  the  exercise  of  any  such  authority.  Another 
of  the  judges  is  attached  to  the  Episcopal  church,  and  he  repudi- 
ates every  pretence  of  such  a  claim  on  behalf  of  that  church ; 
the  remaining  judge  belongs  to  no  particular  denomination,  and 
he  denies  to  all  alike  the  exercise  of  any  such  power.  No  mem- 
ber of  this  Court  belongs  to  either  of  the  religious  societies  whose 
rights  have  been  brought  into  conflict  in  this  investigation.  This 
decision  must  therefore  be  free  from  denominational  influences. 
It  is  as  much  in  protection  of  parental  authority  among  the 
Baptists,  as  it  is  in  affirmance  of  similar  rights  among  the  Pres- 
byterians. *The  principle  of  parental  authority  and  filial  obedi- 
ence has  its  home  in  the  human  heart — ^is  in  accordance  with  the 
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l?  V  of  nature,  and  will  ever  be  near  and  dear  to  every  good  man 
of  every  religion  under  the  sun.  It  has  already  been  remarked, 
that  there  is  no  limit  to  that  authority  save  that  which  is  neces- 
sary for  the  preservation  of  the  health  and  morals  of  the  child. 

Without  the  slightest  disrespect  for  the  Baptists,  for  whom  we 
have  every  respect  for  their  virtues  and  piety,  it  may  safely  be 
affirmed  that  the  morals  of  the  child  were  not  endangered  by 
remaining  within  the  folds  of  the  Presbyterian  church,  in  which 
it  had  been  baptized,  and  to  which  its  mother  belonged.  There 
was  therefore  no  just  ground  for  interfering  with  the  parent's 
authority,  or  for  participating  in  the  act  of  filial  disobedience 
committed  by  the  child.  This  proceeding  cannot  be  justified 
under  any  claim  founded  upon  the  rights  of  conscience.  The 
child  whose  conscience  stimulates  it  into  open  rebellion  against 
the  lawful  authority  of  its  father,  stands  more  in  need  of  proper 
instruction  and  discipline  under  that  authority  than  any  other. 
If  every  child,  under  a  claim  founded  upon  the  supposed  rights 
of  conscience,  were  allowed  to  carry  into  efiect  every  decision 
of  its  immature  judgment,  where  is  that  to  end  ?  Who  shall  pre- 
scribe limits  to  the  crude  conceptions  of  its  youth  and  inexperi- 
ence ? — Shall  it  be  allowed,  under  this  pretence,  to  violate  the 
law  of  God  ?  to  repudiate  the  Christian  religion  ?  to  become  a 
Jew  or  a  Mohammedan  ?  *0r,  retaining  the  Christian 
name,  shall  it  be  allowed  to  mingle  with  the  battle-axe  ■- 
community,  who  make  it  a  matter  of  conscience  to  disregard  the 
holy  institution  of  marriage  ?  Or,  upon  this  pretence,  shall  the 
beloved  daughter  of  a  Christian  parent,  in  a  moment  of  delusion, 
and  in  the  tender  years  of  her  minority,  be  allowed  to  become 
one  of  the  secret  wives  of  the  Mormon  prophet  ? 

It  is  dangerous  to  depart  from  established  principles.  Parental 
authority  is  not  to  be  subverted  so  long  as  it  is  exercised  within 
the  limits  which  the  law  has  prescribed.  It  is  the  duty  of  the 
parent  to  regulate  the  conscience  of  the  child,  by  proper  atten- 
tion to  its  edacation ;  and  there  is  no  security  for  the  ofiispring 
during  the  tender  years  of  its  minority  but  in  obedience  to  the 
authority  of  its  parents,  in  all  things  not  injurious  to  its  health 
or  morals. 

We  wish '  it  to  be  distinctly  understood,  that  no  imputations 
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are  cast  upon  the  motives  of  the  Rev.  Mr.  Hall.  We  believe  that 
he  acted  conscientiously  as  he  conceived  to  be  right.  But,  in 
our  opinion,  he  has  transcended  the  divine  and  human  law,  in 
disregarding  the  authority  of  the  father  over  his  own  offspring 
while  in  its  minority.  This  is  the  opinion  of  the  constitutional 
authority — the  result  of  our  conscientious  convictions  of  the  law, 
and  it  is  hoped  that  he  will  feel  himself  bound  to  respect  it  ac- 
cordingly, in  any  after  proceedings.  In  refusing  to  render  unto 
GsBsar,  the  things  that  are  Caesar's,  he  has  fallen  under  the  con- 
demnation of  the  law.^ 
It  is  therefore  ordered  that  he  pay  the  costs  of  this  application. 

The  following  letter  waa  receiyed  by  Judge  Lewis  from  Chancellor  Kent. 

New  York,  OeU  5,  1842. 

Dkar  Sib  : — I  have  received  and  read  with  much  pleasure  your  opinion  in 

the  case  of  Armstrong,  and  I  agree  with  your  reasoning  and  conclusion. 

Before  I  received  your  friendly  letter,  (and  for  which  I  thank  you),  I  had 

noted  in  a  blank  leaf,  in  a  proper  place  in  my  Commentaries,  the  decision  as 

a  just  explanation  and  application  of  the  parental  authority  to  a  case  like  the 

one  before  you.    With  the  assurance  of  my  respect  and  esteem,  I  am,  dear 

sir,  yours  truly, 

JA.MI8  Kent. 
Hon.  Ellis  Lkwis. 

I  See  Commonwealth  v.  Sigman,  ntpra  3  P.  L.  J.  252. 
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In   the  Court  of  Common  Pleas  of  the  City  and   County  of 

Philadelphia. 

Dalzell  v.  Crawford. 

November^  1842. 

1.  A  recovery  in  damages  in  Pennsylvania  is  not  an  adequate  remedy,  for 
the  vendor  of  land,  where  the  cash  payments  by  the  vendee  are  to  be  made 
by  instalments,  and  the  property  is  sold  subject  to  existing  incumbrances. 

2.  The  specific  execution  of  a  contract  in  equity  is  not  of  absolute  right 
in  the  party  asking  it,  but  of  sound  discretion  in  the  Court. 

3.  Hence,  it  requires  a  much  less  strength  of  case  on  the  part  of  the  defend- 
ant, to  resist  a  bill  to  perform  a  contract,  than  it  does  on  the  part  of  the 
plaintiff  to  maintain  a  bill  to  enforce  a  specific  performance. 

4.  Although  the  subject  and  import  of  the  written  contract  are  clear,  so  that 
there  is  no  necessity  to  resort  to  evidence  for  its  construction,  yet  if  the  de- 
fendant can  show  any  circumstances,  dehors,  independent  of  the  writing, 
making  it  inequitable  to  interpo&e  for  the  purpose  of  a  specific  perform- 
ance, a  Court  of  Equity  having  satisfactory  information  on  the  subject  will 
not  interpose. 

5.  This  discretion  is  not  arbitrary,  but  exercised  in  a  judicial  manner  accord- 
ing to  established  rules. 

6.  A  marketable  title  in  equity  is  one  in  which  there  is  no  doubt  Involved 
either  as  to  matter  of  law  or  fact  \  and  such  a  title  only  will  a  purchaser 
be  compelled  to  accept. 

7.  The  urgent  powers  of  Courts  in  Equity  ought  never  to  be  applied,  in  the 
exercise  of  any  discretionary  jurisdiction,  where  doubts  prevail  as  to  the 
perfect  soundness  of  the  plaintiff's  claim,  or  apparent  justice  characterize 
the  defendant's  objectionB. 

8.  The  doubts  which  will  operate  on  a  Court  of  Equity  are  not  doubts  made 
up  for  the  occasion,  nor  based  on  captious,  frivolous  and  astute  niceties, 
but  such  as  produce  real  bon&  fide  hesitation  in  the  min4  of  the  chancellor. 

9.  Omissions  in  the  judicial  process  through  which  the  title  passed,  which 
omissions  could  be  supplied  by  amendment  by  the  Court  in  which  the  pro- 
ceedings were  had,  will  not  be  considered  sufficient. 

10.  An  objection  not  made  before  the  master,  when  the  subject  matter  of  a 
bill  is  before  him,  will  not  in  general  be  heard  by  the  Court  on  an  appeal 
from  the  master's  finding. 

11.  If  in  the  progress  of  a  suit  for  specific  performance  of  a  real  contract, 
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objections  to  a  title  are  discovered,  never  made  during  the  negotiations,  the 
defendant  cannot  insist  on  such  objections  as  excusing  him  from  perform- 
ance, if  the  plaintiff  is  able  and  willing  to  remove  them  when  first  pointed  out. 

12.  Adverse  opinions  of  conveyancers  and  counsel  alone,  are  not  sufficient 
ground  for  a  Court  of  Equity  to  refuse  a  decree  of  specific  performance  of  a 
contract  for  the  purchase  of  land. 

13.  The  cases  in  which  Courts  of  Equity  have  refused  their  aid  to  a  vendor, 
where  they  have  considered  his  title  good,  though  disputable,  are  cases  of 
real  and  serious  difficulty. 

Peter  McCall^  Esq.,  and  F,  W.  Hubbell,  Esq.,  for  the  plaintiff. 

John  Sergeant,  Esq.,  and  W.  B.  Reed,  Esq.,  for  the  defendant. 

The  facts  and  points  in  this  case  are  fully  stated  in  the  opinion, 
which  was  delivered  by 

i^yr-i  *KlNG,  J. — This  case  arises  under  a  bill  filed  by  the  plain- 
tiff against  the  defendant  to  compel  the  specific  execution 
of  a  contract  for  the  sale  of  a  house  and  lot  of  ground  in  the  city 
of  Philadelphia,  entered  into  between  the  parties  on  the  8th  of 
November,  1840.  It  is  presented  *in  the  form  of  excep- 
J  tions  to  the  report  of  a  master  to  whom  it  was  referred,  "  to 
inquire  and  report  whether  a  good  title  could  be  made  by  the 
plaintiff  to  the  defendant  of  the  messuage  and  lot  mentioned  in 
the  pleadings."  Before  the  master,  various  objections  were  made 
to  the  marketable  quality  of  the  plaintiff's  title,  all  of  which  were 
decided  by  him  in  favour  of  the  plaintiff.  These  objections  have  been 
reiterated  in  the  exceptions  taken  by  the  defendant  to  the  report. 
On  the  hearing,  in  addition  to  the  objections  taken  before  the  mas- 
ter, the  defendant  insisted  that  this  Court  possessed  no  jurisdiction 
to  give  the  plaintiff  the  relief  prayed  for  in  his  bill.  The  whole 
case  has  received  from  the  Court  long  and  anxious  consideration. 
It  is  a  case  of  the  first  impression  in  Pennsylvania,  no  analogous 
proceeding  existing  in  any  precedent ;  and  being  aware,  that  our 
decree  is  final  and  conclusive  between  the  parties,  we  have  hesi- 
tated to  pronounce  judgment,  until  it  was  fully  matured.  On 
some  of  the  points  made  by  the  defendant,  particularly  as  to  that 
which  involves  the  vital  question  of  jurisdiction,  my  mind  has 
vacillated,  and  the  opinion  I  have  finally  arrived  at  in  support 
of  the  jurisdiction,  if  erroneous,  is  not  the  error  of  a  rash  and 
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hasty  judgment,  but  the  well  intentioned  result  of  much  and 
anxious  thought. 

The  jurisdiction  of  this  Court  in  Equity,  to  compel  the  specific 
execution  of  contracts,  arises  from  one  of  the  provisions  of  the 
13th  section  of  the  Act  of  16th  June,  1886,  '^  relating  to  the  juris- 
diction and  powers  of  Courts."  This  section  among  other  things 
enacts,  ^'  that  the  Supreme  Court,  when  sitting  in  Banc  in  the 
City  of  Philadelphia,  and  the  Court  of  Common  Pleas  for  the  said 
City  and  County,  shall  have  the  power  and  jurisdiction  of  Courts 
of  Equity,  so  far  as  relates  ^  to  the  affording  specific  relief  when 
a  recovery  in  damages  would  be  an  inadequate  remedy.'  "  It  is 
from  this  section  our  authority  in  the  premises  is  derived,  or  we 
do  not  possess  it  at  all.  It  is  truly  said  by  the  Supreme  Court, 
in  Gilder  r.  Merwin,  6  Wharton  540,  to  the  binding  authority  of 
which  I  unhesitatingly  defer,  ^^  that  the  legislature  have  by  no 
means  conferred  on  us  an  universal  or  even  a  general  equity 
jurisdiction,  as  seems  to  have  been  conceived  by  some :  on  the 
contrary,  equity  jurisdiction  has  been  dealt  out  to  us  at  distant 
intervals,  and  in  limited  portions,  and  we  cannot  usurp  a  jurisdic- 
tion not  granted,  nor  exceed  the  limits  within  which  the  legisla- 
ture has  thought  proper  to  prescribe  it."  Hence,  unless  the 
jurisdiction  invoked  is  not  plainly  and  clearly  given,  we  must 
refuse  its  exercise,  and  refer  the  plaintiff  to  the  remedies  afforded 
by  the  past  practice  of  the  Commonwealth. 

The  whole  question  of  jurisdiction  resolves  itself  into  this  pro- 
position :  Is  a  recovery  in  damages  in  Pennsylvania  an  adequate 
remedy  for  the  vendor  of  land  where,  as  here,  the  cash  payments 
by  the  vendee  are  to  be  made  by  instalments,  and  the  property 
is  sold  subject  to  existing  incumbrances  ?  I  think  it  proper  to 
state  the  precise  case  before  us,  rather  than  attempt  the  solution 
of  the  more  entangled  proposition,  whether  this  Court  can  compel 
the  specific  performance  by  the  vendee  of  a  contract  for  the  sale 
of  land,  on  a  bill  filed  by  the  *vendor,  where  the  object  of  p^^g 
the  vendor  is,  to  compel  the  immediate  payment  of  the 
money  price  of  the  land  contracted  to  be  sold  in  a  gross  amount. 
Because  if  any  doubt  can  exist  as  to  the  jurisdiction,  under  the 
head  of  specific  relief,  it  must  arise  in  this  last  case. 

The  principles  and  grounds  on  which  Courts  of  Equity  pro- 
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ceed  in  compelling  the  specific  performance  of  real  contracts,  are 
well  expounded  by  Sir  John  Leech,  in  Adderly  v.  Dixon,  1 
Simons  &  Stuart  607.  "  Courts  of  Equity  decree  the  specific 
performance  of  contracts,  not  upon  any  distinction  between 
realty  and  personalty,  but  because  damages  at  law,  may  not,  in 
the  particular  case,  afford  a  complete  remedy.  Thus  a  Court  of 
Equity  decrees  performance  of  a  contract  for  land,  not  because 
of  the  real  nature  of  the  land,  but  because  damages  at  law 
which  must  be  calculated  upon  the  general  money  value  of  the 
land,  may  not  be  a  complete  remedy  to  the  purchaser  to  whom 
the  land  may  have  a  peculiar  value.  So  a  Court  of  Equity  will 
not  generally  decree  performance  of  a  contract  for  the  sale  of 
stock  or  goods,  not  because  of  their  personal  nature,  but  because 
damages  at  law  calculated  upon  t'iie  market  price  of  the  stock  or 
goods,  are  as  complete  a  remedy  to  the  purchaser  as  the  delivery 
of  the  stock  contracted  for ;  inasmuch  as  with  the  damages,  he 
may  purchase  the  same  quantity  of  the  like  stock  or  goods.'* 
The  clause  of  the  Act  of  16th  of  June,  1836,  is  therefore  but 
declaratory  of  the  settled  principles  on  which  Courts  of  Equity 
have  long  acted,  in  the  administration  of  specific  relief. 

The  distinction  taken  at  the  bar  between  the  case  of  vendee 
and  vendor,  in  which  the  jurisdiction  was  conceded  as  to  the  for- 
mer, but  denied  as  to  the  latter,  is  not  new.  As  early  as  May, 
1722,  in  the  case  of  Armiger  t^.  Clark,  Bunbury  Rep.  Ill,  in 
the  Exchequer,  the  Lord  Chief  Baron  took  the  difference.  '^  If," 
says  he,  ^'a  man  comes  for  a  specific  performance  as  to  land 
itself,  a  Court  of  Equity  ought  to  carry  it  into  execution, 
because  there  is  no  remedy  at  law ;  but  if  it  is  to  have  a  per- 
formance in  payment  of  money,  they  may  have  a  remedy  for 
that  at  law."  This  doctrine  seems  to  have  been  received  with 
little  favour.  For  in  Lewis  v.  Lord  Lechmere,  10  Mod.  603-6, 
decided  the  same  year,  Lord  Chancellor  Parker  refused  to  recog- 
nize it  though  strongly  urged  at  bar,  saying  ''that  the  remedy 
the  vendor  had  at  law  upon  the  article,  was  not  adequate  to  that 
of  a  bill  in  equity  for  a  specific  performance."  Sugden,  chap.  4, 
sec.  3,  treats  this  distinction  as  no  longer  existing,  and  asserts 
that  if  either  vendor  or  vendee  refuse  to  perform  the  contract, 

the  other  may  bring  an  action  for  breach  of  contract,  or  file  a 
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bill  for  a  specific  performance.     In  Witting  v.  Cottal,  1  Simons 
&   Stuart  174,  the    Chancellor  observes,  "that  in  equity  the 
remedy  between  purchaser  and  vendor  should  be  mutual.''     In 
Adderly  v.  Dixon,  1  Simons  &  Stuart,  607,  Sir  John  Leech 
says  "  it  had  been  settled  by  repeated  decisions,  that  the  remedy 
in  equity  must  be  mutual,  and  that  where  a  bill  will  lie  for  the 
purchaser  it  will  also  lie  for  the  vendor."     If  mutuality  is  to  be 
the  criterion  of  jurisdiction  here,  as  it  clearly  seems  to  be  in 
English  equity,  then  our  jurisdiction  in  this  bill  is  '*'un-  p^nn 
doubted;  for  it  is  not  denied  to  us  in  the  case  of  pur- 
chaser against  vendor.     But  if  mutuality  of  remedy  is  too  vague 
a  standard  in  Pennsylvania,  we  have  still  left  that  of  the  ade- 
quacy or  inadequacy  of  damages  at  law  to  afford  a  complete  re- 
lief, and  this  point  I  regard  as  ruled  against  the  adequacy  of  the 
remedy  at  law,  by  an  action  either  for  damages  for  the  breach  of 
contract,  or  for  the  recovery  of  the  entire  purchase  money,  by 
the  case  of  Huber  v.  Burke,   11  S.  &  R.   238.     The  whole 
course  of  the  reasoning  of  the  Court  in  that  case,  shows  the 
difficulties  under  which  our  tribunals  formerly  labored  for  the 
want  of  a  Court  of  Equity,  in  order  to  fully  carry  out  the  re- 
spective rights  and  obligations  of  vendor  and  vendee  on  contracts 
for  the  purchase  and  sale  of  land.     What  is,  perhaps,  most  im- 
portant in  that  case,  as  bearing  on  the  one  before  us,  is  the  diffi- 
culty noticed  by  the  Chief  Justice  in  the  way  of  an  action  brought 
by  the  vendor  against  the  purchaser  where  the  purchase  money  is 
payable  by  instalments.    Heobserves,  that  "it  might  possibly  admit 
of  a  doubt  whether  the  vendor,  after  having  recovered  one  instal- 
ment, could  bring  a  second  action  on  the  covenant ;  or  whether 
he  would  have  to  wait  until  all  the  instalments  should  be  due," 
a  matter  about  which  he  declined  intimating  an  opinion.     Now 
the  present  is  the  case,  not  merely  of  payment  by  instalments  but 
where  the  purchaser  was  to  give  his  notes  for  these  instalments. 
An  agreement  to  give  notes  means  negotiable  securities.     These, 
if  the  drawer  is  in  good  credit,  the  holder  could  turn  into  imme- 
diate means.     An  action  of  damages  for  the  non-delivery  of  such 
notes  or  for  the  recovery  of  the  amount  of  them  when  they 
would  have  matured,  if  delivered  according  to  contract,  cannot 

surely  be  estimated  as  equal  to  the  actual  delivery  of  the  securi- 
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ties,  according  to  the  terms  of  the  contract.     Such  damages  must 
necessarily  be  calculated  upon  conjecture,  and  an   action  would 
be  no  equivalent  for  the  immediate  delivery  of  negotiable  securi- 
ties.    But  this  is  not  all,  for  a  fact  in  this  case  exists  not  in  the 
view  of  the  Supreme  Court  in  Huhn  v.  Burke.     The  defendant 
made  this  purchase  subject  to  a  mortgage  of  $9000,  to  Elijah 
Yansyckle,  for  such  in  my  opinion  is  the  legal  effect  of  the  agree- 
ment.    In  the  case  of  Campbell  v.  Shrum,  8  Watts  60,  the 
plaintiff  by  articles  of  agreement  had  agreed  to  convey  to  the 
defendant  a  certain  tract  of  land  ''  subject  to  the  payment  of  the 
purchase  money  and  interest  now  due  to  H.,"  and  it  was  held 
that  this  created  a  covenant  on  the  part  of  the  defendant  to  pay 
the  purchase  money  and  interest.     The  consequence  of  the  pur- 
chase being  made  subject  to  this  large  incumbrance,  would  have 
imposed  on  the  purchaser  the  obligation  to  indemnify  the  vendor 
from  all  liability  arising  from  it,  had  the  contract  been  carried 
into  effect.     Would  "a  recovery  in  damages  be  an  adequate 
remedy  ''  for  the  loss  of  such  an  indemnity  as  this  ?     This,  let 
it  always  be  remembered,  is  the  test  of  the  jurisdiction  in  all 
cases  of  specific  relief.     What  data  could  a  jury  proceed  upon  in 
computing  damages  under  such  a  head  of  demand.     It  is  because 
of  the  vague,  arbitrary,  and  undefined  nature  of  such  a  remedy, 
and  the  total  absence  of  any  standard  by  which  it  can  be  meted 
My]  ou^9  ^^^^  makes  the  relief  in  ^equity  sought  after.     That 
tribunal  severs  all  the  involved  legal  knots  in  which  the 
subject  would  be  otherwise  entangled,  by  the  simple  process  of 
making  the  party  recusant  do  that  specifically,  which  he  specifi- 
cally agreed  to  do.     A  procedure  which  when  practicable,  is 
alike  recommended  by  natural  reason  and  by  equal  distributive 
justice.     On  the  whole  case  disclosed  in  the  pleadings  and  proofs, 
I  am  of  opinion,  that   a  recovery  in  damages  would  not  be  an 
adequate  remedy  for  the  assertion  of  the  plaintiff's  rights  under 
the  contract,  and  that  consequently  the  exception  to  the  jurisdic- 
tion has  not  been  sustained. 

We  are  thus  brought  to  the  consideration  of  the  other  reasons 
urged  by  the  defendant  why  our  decree  should  not  go  against 
him.  As  these  mainly  arise  from  exceptions  to  the  plaintiff's 
title  to  land,  it  becomes  necessary  to  look  into  the  principles  on 
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which  Courts  of  Equity  in  such  cases  grant  specific  relief;  and 
what  species  of  objections  to  the  titles  to  land  are  deemed  by  them 
as  sufficient  to  induce  a  refusal  of  their  interference. 

The  specific  execution  of  a  contract  in  equity  is  not  of  absolute 
right  in  the  party  asking  it,  but  of  sound  discretion  in  the  Court. 

Hence  it  requires  a  much  less  strength  of  case  on  the  part  of 
the  defendant  to  resist  a  bill  to  perform  a  contract,  than  it  does 
on  the  part  of  the  plaintiff  to  maintain  a  bill  to  enforce  a  specific 
performance:  2  Story  78,  79;  White  v.  Damon,  7  Ves.  85. 
In  Clows  V.  Higginson,  1  Yes.  &  Bea.  626,  it  is  said  by  the 
Vice-chancellor  to  be  a  plain  and  obvious  principle,  that  a  Court 
of  Equity  is  not  bound  to  interpose  by  specifically  performing 
the  contract.  And  although  the  subject  and  import  of  the 
written  contract  are  clear,  so  that  there  is  no  necessity  to  resort 
to  evidence  for  its  construction,  yet  if  the  defendant  can  show 
any  circumstances,  dehors^  independent  of  the  writing,  making  it 
inequitable  to  interpose  for  the  purpose  of  a  specific  performance, 
a  Court  of  Equity  having  satisfactory  information  on  the  subject 
will  not  interpose.  This  discretion  is  not  however  arbitrary,  but 
exercised  in  a  judicial  manner  according  to  established  rules :  8 
Atk.  187 ;  18  Ves.  111. 

As  a  natural  result  of  this  doctrine,  has  arisen  that  of  market- 
able titles.  A  marketable  title  in  equity  is  one  in  which  there  is 
no  doubt  involved  either  as  to  matter  of  law  or  fact ;  and  such  a 
title  only  will  a  purchaser  be  compelled  to  accept :  Atkinson  8. 
It  seems  that  a  Court  of  Equity  has  no  power  in  suits  for  specific 
performance,  except  on  the  application  and  consent  of  all  parties 
to  direct  an  issue  for  the  determination  of  a  matter  of  fact ;  nor 
can  it  without  such  an  application  or  consent  direct  a  case  or  an 
action  for  the  purpose  of  satisfying  itself  on  a  matter  of  law : 
Roake  v.  Kidd,  5  Ves.  647 ;  Prebole  v.  Boghurst,  1  Swin.  320 ; 
Sharp  t;.  Adcock,  4  Russ.  875.  Hence  if  doubts  arise  either  as 
to  fact  or  law  involved  in  the  title,  and  the  purchaser  be  an  un- 
willing one,  as  his  consent  cannot  of  course  be  had  to  an  issue  or 
a  case,  the  Court  therefore  being  deprived  of  the  only  competent 
means  of  informing  its  conscience,  is  placed  in  the  dilemma,  either 
to  take  upon  itself  the  decision  of  the  '''fact,  or  the  law 

r*22 

which  it  would  do  at  the  hazard  of  what  might  be  after-  ^ 
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wards  determined  in  a  Court  of  Law,  or  to  refuse  to  interfere  on 
behalf  of  the  vendor ;  an  alternative  it  is  entitled  to  take  on  the 
principle  that  a  bill  for  specific  performance  of  a  contract,  is  an 
application  to  the  discretion  of  the  Court,  and  a  decree  therefore 
cannot  be  claimed  as  a  matter  of  right.  Atkinson  9.  In  illus- 
tration of  this  doctrine,  Lord  Eldon  in  Stapleton  v.  Scott,  16 
Yes.  272,  remarks,  that  ^'  it  has  been  held  repeatedly  that  though 
in  the  judgment  of  the  Court,  the  better  opinion  is,  that  a  title 
can  be  made,  yet  if  there  is  a  considerable,  rational  doubt,  the 
Court  has  not  attached  so  much  credit  to  its  own  opinion  as  to 
compel  a  purchaser  to  take  the  title,  but  leaves  the  parties  to 
law.''  This  distinction  between  good  and  marketable  titles  seems 
peculiar  to  Courts  of  Equity,  being  unknown  in  Courts  of  Law, 
where  the  question  is  absolutely  title  good  or  bad :  Bomilly  v. 
James,  6  Taunt.  274;  1  Marsh.  592.  The  equity  doctrine 
seems  to  involve  this  result,  that  no  title  will  be  forced  on  a  pur- 
chaser which  is  not  so  free  from  difiSculty  as  to  law  and  fact,  that 
on  a  resale  an  unwilling  purchaser  shall  be  unable  to  raise  any 
question  which  may  appear  to  a  judge  sitting  in  equity  so  doubt- 
ful that  a  title  involving  it  ought  not  to  be  enforced.  These  are 
settled  doctrines  of  English  equity,  and  seem  to  necessarily  arise 
from  the  constitution  of  strictly  equitable  tribunals.  The  urgent 
powers  of  these  tribunals  ought  never  be  applied  in  the  exercise 
of  any  discretionary  jurisdiction,  where  doubts  prevail  as  to  the 
perfect  soundness  of  the  plaintiflf's  claim,  or  apparent  justice 
characterizes  the  defendant's  objections.  The  refusal  to  interfere 
does  not  absolutely  repudiate  the  plaintiff's  rights  if  any  he  can 
establish.  It  only  denies  to  him  an  extraordinary  remedy, 
properly  applicable  only  to  cases  in  no  respect  equivocal. 

The  doubts  however  which  will  operate  on  a  Court  of  Equity 
are  not  doubts  made  up  for  the  occasion ;  nor  based  on  captious, 
frivolous,  and  astute  niceties ;  but  such  as  produce  real  bond  fde 
hesitation  in  the  mind  of  the  Chancellor.  The  doubts  must,  in 
the  language  of  Lord  Eldon,  be  ^'considerable  and  rational," 
such  as  would  and  ought  to  induce  a  prudent  man  to  pause  and 
hesitate  in  the  acceptance  of  a  title  affected  by  them. 

Having  thus  ascertained  the  standard  by  which  the  objections 
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to  the  plaintiff's  title  in  this  case  are  to  be  weighed,  let  us  as 
briefly  as  practicable  examine  them  in  detail. 

The  first  objection  arises  under  a  supposed  defect  of  the  writ 
of  alias  levari  facias^  under  which  the  interest  of  Augustus  Willis 
and  Mary  his  wife  in  the  premises  was  sold,  and  the  supposed 
incompetency  of  the  District  Court  from  whence  the  writ  issued 
to  amend  the  defect.  This  interest  became  vested  in  Robert 
Patterson,  who  was  the  purchaser  at  sheriff's  sale,  through  whom 
the  plaintiff  derived  title  to  it.  The  defect  consisted  in  the  total 
absence  of  any  description  in  the  writ  of  the  property  sold,  which 
was  in  this  respect  a  blank.  In  this  objection  there  is  no  sort  of 
weight.  First,  because  the  proceedings  against  Willis  and  wife, 
being  under  their  joint  *mortgage,  the  %cire  facias  con- 
tained an  accurate  description  of  the  mortgaged  premises,  *- 
and  the  defect  in  the  subsequent  levari  faciei  could  be  fully  sup- 
plied by  it.  The  case  of  Small  v.  Mickley,  1  Rawle  95,  is  direct 
to  this  point.  There  the  writ  of  venditioni  exponas  was  not  re- 
turned at  all,  and  the  Court  say  that  ^^  whatever  of  form  or  sub- 
stance there  can  be  in  a  venditioni  expoftaSj  may  be  made  out  of 
the  fi.  fa.  and  docket  entries,  aided  by  the  common  forms  of 
office  without  the  writ."  In  the  present  we  have  even  fuller 
materials  to  remedy  the  supposed  defect.  We  have  the  scire 
facias  which  precisely  describes  the  mortgaged  premises.  We 
have  the  judgment  on  that  writ  which  is  in  rem  and  specifically 
authorizes  the  money  to  be  made  from,  and  only  from  the  mort- 
gaged premises.  We  have  the  original  levari  which  contains 
the  description  of  the  property  complete.  We  have  the  alias 
levari  under  which  the  sale  to  General  Patterson  was  made, 
which  directs  the  sheriff  to  levy  the  judgment  as  before  com- 
manded, and  necessarily  refers  to  the  original  on  file.  And 
finally,  we  have  the  sheriff's  return  and  deed  duly  acknowledged 
according  to  law,  describing  the  property  sold,  and  in  all  respects 
agreeing  with  the  property  described  in  the  scire  facias  and  origi- 
nal levari.  In  Thompson  v.  Phillips,  1  Bald.  272,  it  is  said 
that,  *^  in  this  State  the  reception  of  an  acknowledgment  of  a 
sheriff's  deed  is  a  judicial  act,  in  the  nature  of  a  judgment  of 
confirmation  of  all  the  acts  preceding  the  sale,  curing  all  defects 

in  process  on  its  execution,  which  the  Court  has  power  to  act 
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upon.     Wben  the  acknowledgment  is  once  taken,  everything 
which  has  been  done  is  considered  as  done  by  the  previous  order 
or  subsequent  sanction  of  the  Court,  and  cannot  afterwards  be 
disaffirmed  collaterally.     The  Court  which  directs  the  sale  can 
alone  judge  of  the  legality  of  the  acts  done  under  its  authority, 
and  it  follows  that  all  questions  arising  under  judicial  sales  when 
their  validity  is  questioned  in  an  ejectment,  must  be  those  of 
authority,  not  irregularity  or  error  in  awarding  executions  or 
confirming  process  or  acts  in  pursuance  of  it."    But  even  if  the 
District  Court  would  have  set  aside  this  sale  for  the  supposed 
defect  in  the  levari^  the  time  for  such  action  was  before  the  ac- 
knowledgment of  the  sheriff's  deed.     That  Court  would  never 
have  interfered  after  the  property  had  passed  through  the  hands 
of  three  purchasers :  M^Cleary's  Case,  8  Yeates  405 ;  Blair  v. 
Greenway,  1  Browne  208.     What  would  have  been  the  action  of 
that  Court  even  if  timely  application  had  been  made  to  it,  may  be 
inferred  from  the  case  of  Owen  v.  Simpson,  8  Watts  87.     There 
the  writ  of  fieri  facias  was  correctly  indorsed,  but  the  body  of  it 
referred  to  a  different  suit.     The  writ  was  executed  and  returned 
by  the  sheriff  as  if  the  contents  corresponded  with  the  indorse- 
ment ;  a  venditioni  issued,  upon  which  the  land  levied  on  as  the 
property  of  the  defendant  named  in  the  indorsement  waB  sold ; 
all  the  proceedings  in  the  suit  were  otherwise  correct.     It  was 
held  that  the  fieri  facias  was  amendable,  and  that  the  purchaser 
at  sheriff's  sale  acquired  a  good  title.     But  we  are  not  called 
upon  to  theorize  as  to  what  would  have  been  the  action  of  the 
*241  ^^'^^"^  Court  on  the  premises.     For  in  point  *of  fact,  on 
the  28th  of  November,  1840,  twenty-five  days  after  the 
date  of  the  contract,  and  fifteen  days  after  Mr.  Crawford's  refusal 
to  execute  it  on  his  part,  the  District  Court  permitted  the  sup- 
posed defective  writ  to  be  amended.     The  power  of  that  Court  to 
order  the  amendment,  was  under  the  authorities  of  Owen  v. 
Simpson,  8  Watts  87,  and  Ordroneaux  v.  Prady,  6  S.  &  B.  510, 
undoubted ;  and  the  time  within  which  it  was  made,  had  it  been 
at  all  necessary,  sufficiently  prompt  not  to  have  defeated  the  de- 
fendant's alleged  intention  of  occupying  the  house  in  the  fall. 
On  this  ground  I  agree  with  the  master,  that  no  valid  objection 

exists  as  to  the  plaintiff's  title. 
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The  second  objection  to  the  plaintiff's  title  arises  out  of  the 
marriage  settlement  of  Mrs.  Caroline  Patterson,  one  of  the  parties 
through  whom  the  plaintiff  derives  his  title.  On  the  occasion  of 
her  marriage,  the  estate  of  Mrs.  Patterson,  then  Miss  Caroline 
Ellmaker,  was  conveyed  to  a  trustee  to  hold  for  her  separate  use, 
with  power  inter  alia  to  change  and  alter  ''  the  whole  or  any  part 
of  trust  estate  by  sales,  transfers,  purchase  or  otherwise,  and  as 
often  as  the  same  should  be  done,  that  the  moneys  or  other  pro- 
perty purchased  therewith  should  be  immediately  taken  and  held 
under  similar  uses  and  trusts  to  those  first  declared.'*  Under 
this  last  power,  the  ground  rent  originally  existing  on  the  lot  in 
question  was  extinguished  by  the  trustee,  Mrs.  Patterson  signify- 
ing her  assent  by  joining  in  the  deed. 

The  settlement  of  Mrs.  Patterson  differs  from  settlements  made 
by  other  married  daughters  of  Mr.  Ellmaker,  in  containing  no 
express  clause,  exempting  the  purchaser  from  seeing  to  the  appli- 
cation of  the  purchase  money.  The  question  under  this  excep- 
tion is,  whether  such  liability  exists. 

The  holding  of  a  purchaser  from  a  trustee  having  power  to  sell, 
liable  to  the  proper  application  of  the  purchase  money,  has  noth- 
ing to  recommend  it  to  the  Courts  of  this  country.  Our  policy 
is  to  render  titles  to  land  as  little  embarrassed  as  practicable,  and 
hence  a  Pennsylvania  tribunal,  if  it  can  have  any  leanings,  they 
must  be  against  any  extension  of  a  doctrine  which  interferes  with 
the  convenient  transmission  of  lands  from  hand  to  hand.  Even 
in  England,  where  feudal  restraints  on  the  convertibility  of  land 
into  money  have  not  been  entirely  shaken  off,  the  doctrine  is  by 
no  means  a  favourite.  Mr.  Butler,  in  his  note  to  Co.  Litt.  200, 
B.  sec.  12,  seems  to  incline  to  the  opinion  that  the  admission  of 
the  doctrine  has  been  more  productive  of  inconvenience  than  real 
good :  that  it  retards,  and  often  absolutely  impedes  the  progress 
of  business,  involves  the  parties  in  expensive  and  intricate  litiga- 
tion, and  in  other  respects  in  useless  expense.  In  Balfour  v. 
Welland,  16  Ves.  156,  Sir  William  Grant  declares  the  doctrine 
to  have  been  carried  further  than  any  sound  equitable  principle 
will  warrant.  "  Where,"  says  he,  "  the  act  is  a  breach  of  duty  in 
the  trustee,  it  is  very  fit  that  those  who  deal  with  him  should  be 

affected  by  an  act  tending  to  defeat  the  trust  of  which  they  have 
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notice.  But  where  the  sale  is  made  bj  the  trustee  in  perform- 
ance of  his  duty,  it  seems  extraordinary  that  he  should  not  be 
able  to  do  what  one  should  think  incidental  to  the  right  exercise 
*2^1  of  *his  power :  that  is,  to  give  a  valid  discharge  for  the 
purchase-money."  In  these  views  Judge  Story  in  his 
Commentaries  on  Equity  Jurisprudence,  ch.  xxx.,  coincides.  He 
states  correctly  the  general  principle  to  be  this :  "  that  wherever 
the  trust  or  charge  is  of  a  defined  and  limited  nature,  the  pur- 
chaser must  himself  see  that  the  purchase-money  is  applied  to  the 
proper  discharge  of  the  trust ;  but  whenever  the  trust  is  of  a 
general  and  unlimited  nature  he  need  not  see  to  it."  Even 
where  the  trusts  are  defined  and  yet  the  money  is  not  merely  to 
be  paid  over  to  third  persons,  but  is  to  be  applied  by  the  trustees 
to  certain  purposes  which  require  on  their  part  time,  deliberation, 
and  discretion,  it  seems  that  the  purchaser  is  not  bound  to  see  to 
the  due  application  of  the  purchase-money.  Story  Com.  on 
Equity,  vol.  2,  838,  sec.  134.  The  case  of  Warmley  v.  Warmley, 
8  Wheaton  Bep.  422,  is  referred  to  as  illustrating  this  doctrine. 
There  Judge  Story,  delivering  the  opinion  of  the  Court,  says, 
'^  There  is  much  reason  in  the  doctrine  that  where  the  trust  is 
defined  in  its  object,  and  the  purchase-money  is  to  be  re- 
invested upon  trusts  which  require  time  or  discretion;  or  the 
acts  of  sale  and  reinvestment  are  manifestly  contemplated  to  be 
at  a  distance  from  each  other,  the  purchaser  shall  not  be  bound 
to  look  to  the  application  of  the  purchase-money ;  for  the  trustee 
is  clothed  with  discretion  in  the  management  of  the  trust  fund, 
and  if  any  persons  are  to  suffer  by  his  misconduct,  it  should 
rather  be  those  who  have  reposed  confidence  in  him  than  those 
who  have  bought  under  an  apparently  authorized  act."  Doran 
V,  Willshire,  3  Swans.  699,  Wood  v.  Harman,  6  Madd.  368, 
Garnett  v.  Mason,  2  Brock.  234,  Lenning  v.  Peyton,  2  Dessau- 
sure  375,  are  cases  which  may  be  referred  to  as  identical  in  prin- 
ciple with  the  present  and  from  which  may  be  extracted  the 
axiom  that  whenever  a  trustee  empowered  to  sell,  is  at  the  same 
time  authorized  and  required  to  reinvest  the  avails  of  the  trust 
property  under  the  same  trusts  with  which  the  original  estate 
was  clothed,  the  purchaser  is  discharged  from  all  obligation  to 

see  to  the  proper  application  of  the  purchase-money  paid  by  him  tc 
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the  trustee.  And  it  is  difficult  to  perceive  how  it  could  practi- 
cally be  otherwise.  Reinvestments  are  eminently  matters  for  the 
exercise  of  sound  discretion.  The  failure  of  a  due  exercise  of 
such  discretion  may  involve  the  trustee  in  direct  personal  liability 
for  a  breach  of  trust.  To  coerce  precipitate  action  by  the  trustee 
may  be  most  deleterious  to  the  trust  fund ;  while  to  keep  the 
purchaser  in  a  state  of  suspended  liability,  until  such  reinvest- 
ment is  properly  made  and  duly  secured  according  to  the  terms 
of  the  trust,  would  embarrass,  if  not  totally  nullify  the  whole 
power  to  sell.  A  more  ingenious  mode  could  hardly  be  devised 
of  clogging  the  negotiability  of  trust  property,  and  thereby  de- 
preciating its  value  than  the  establishing  of  such  a  doctrine.  .1 
will  only  notice  the  fact  that  the  settlements  made  by  the  other 
daughters  of  Mr.  Ellmaker,  contained  a  clause  expressly  exempt- 
ing purchasers  from  liability  for  the  application  of  the  purchase- 
money,  by  saying  that  it  can  have  no  influence  on  the  decree  of 
this  question.  Accident,  the  employment  of  a  more  accurate  or 
cautious  draftsman  '^'in  these  instances ;  or  the  opinion  of  p^o  g 
the  drawer  of  this  instrument  that  from  the  nature  of  this 
trust,  such  liability  could  not  exist  and  was  not  required  to  be 
provided  against,  might  have  produced  the  variance.  But  be 
these  speculations  as  they  may,  these  settlements  were  acts  among 
strangers ;  and  according  to  the  maxim,  ^^  re%  inter  alios  acta  alteri 
nocere  non  debet. ^* 

In  this  exception,  according  to  my  judgment,  plaintiff  has  also 
failed. 

The  third  objection  arises  from  the  defect  in  the  power  of 
attorney,  executed  by  Robert  Patterson  and  wife  to  William 
Patterson,  dated  June  13th,  1840,  by  which  the  latter  was 
authorized  to  convey  the  right  of  General  Patterson  in  this 
ground,  as  purchaser  at  sheriff's  sale  of  the  interest  of  Augustus 
P.  Willis  and  Mary  E.  his  wife  late  Mary  E.  Ellmaker.  The 
defect  consisted  in  the  certificate  of  the  acknowledgment  of  the 
letter  of  attorney  by  Mrs.  Patterson,  not  setting  forth  that  the 
contents  of  the  instrument  had  been  previously  made  known  to 
her. 

I  agree  in  opinion  with  the  master,  that  this  defect  is  cured  by 
the  Confirming  Act  of  the  lt>th  of  April,  1840.     The  language 
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is  broad :  '^  No  grant,  bargain,  and  sale,  feoffment,  deed  of  con- 
veyance, lease,  release,  assignment,  or  other  assurance  of  any 
lands,  &;c.,  bond  fide^  made  and  executed  by  husband  and  wife, 
and  acknowledged  by  some  judge,  and  authorized  by  law,  &c., 
executed  before  the  first  of  January  next,  shall  be  held  or  ad- 
judged invalid  or  defective,  or  insufficient  in  law,  by  reason  of 
any  informality  or  omission  in  setting  forth  the  particulars  of 
the  acknowledgment,  kc"  The  only  question  under  this  law,  is 
whether  a  power  of  attorney  from  husband  and  wife  authorizing 
a  third  person  to  sell  and  convey  specified  land  belonging  to  the 
husband,  is  ''an  instrument  of  conveyance"  of  land,  of  which  at 
this  time  of  day,  a  doubt  ought  not  to  be  entertained,  if  ever  such 
a  doubt  would  have  been  legitimate.  Such  has  certainly  been 
the  received  opinion  and  practice  of  the  State,  and  a  contrary 
doctrine  could  not  fail  to  shake  many  titles  and  produce  the  most 
disastrous  litigation.  The  question  I  consider  too  clear  for  argu- 
ment. 

The  last  objection  made  before  the  master,  arises  from  the 
circumstance  of  the  existence  of  an  outstanding  judgment  against 
Elijah  Vansyckle,  the  immediate  owner  of  the  property  before 
the  plaintiff,  in  favour  of  Abraham  Piexoto.  This  was  a  judg- 
ment under  an  award  of  arbitrators  for  $1701  87},  and  while  it 
subsisted  was  an  abiding  lien  on  the  property,  and  so  far  vitiated 
the  title.  Satisfaction  was  not  entered  on  this  judgment  until 
the  26th  of  April,  1841,  when  it  wa«  released  by  Piexoto's 
attorney.  Of  course  when  the  defendant  Crawford  refused  to 
execute  his  contract,  this  judgment  was  in  full  operation,  but  it  was 
satisfied  before  the  hearing  before  the  master.  It  is  undoubtedly 
true  that  where  an  incumbrance  is  discovered,  the  vendor  must 
discharge  it  before  he  can  compel  the  payment  of  the  purchase- 
money  at  law  or  equity.  But  here  the  refusal  by  the  defendant 
to  execute  his  contract  was  general  and  without  specification  of 
the  existence  of  this  judgment  as  a  cause  of  exception  to  the 
plaintiff's  title.  From  the  evidence  it  is  more  than  probable  that 
^07-1  the  ^existence  of  this  judgment  was  an  after  discovery. 
For,  according  to  the  testimony  of  the  defendant's  convey- 
ancer, the  objections  made  to  the  title  arose  from  the  supposed 
liability  of  the  purchaser  to  look  to  the  application  of  the  pur- 
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chase-money,  under  Mrs.  G.  Patterson's  marriage  settlement; 
from  the  supposed  defect  in  the  acknowledgment  of  General  and 
Mrs.  Patterson's  power  of  attorney ;  and  from  the  defect  in  the 
writ  of  fieri  facias  under  which  the  interest  of  Mrs.  Willis  was 
sold.  Not  one  word  is  said  by  this  or  any  other  witness,  that 
this  judgment  was  considered  by  either  party.  The  negotiation 
actually  fell  through,  by  Mr.  Crawford's  absolute  refusal  to  com- 
plete the  contract,  before  the  parties  had  arrived  at  the  point  of 
searching  for  incumbrances.  We  all  know  that  in  the  practice 
of  Pennsylvania  conveyancing,  searching  for  incumbrances  is  the 
last  step  in  the  consummation  of  the  bargain.  A  prudent  con- 
veyancer generally  first  has  the  deeds  executed,  and  then  exam- 
ines for  liens.  This  is  done  to  avoid  the  hazard  of  the  entry  of 
judgments  or  the  recording  of  mortgages  pending  the  negotiation. 
Sales  are  every  day  made  of  real  estate  charged  with  incum- 
brances, it  being  the  intent  and  understanding  of  the  seller  to 
discharge  them  out  of  the  purchase-money  on  the  completion  of 
the  sale.  To  raise  money  to  discharge  such  liens  (operating 
frequently  as  in  the  case  of  judgments  on  all  the  seller's  property), 
is  often  the  chief  inducement  for  the  sale.  It  would  be  most  un- 
just, where  the  buyer  has  refused  to  accept  the  seller's  title  from 
different  reasons,  that  he  should  be  at  liberty  when  foiled  in  the 
exceptions  actually  made,  to  retreat  behind  incumbrances,  not 
made  the  subject  of  exception,  and  which  if  they  had  been,  might 
have  been  cleared  off  by  the  vendor.  The  true  rule  in  such 
cases  is  found  in  the  case  of  Hampton  v.  Speckanagle,  9  S. 
&  R.  212,  which  from  having  been  concerned  as  counsel  in  it 
while  at  the  bar,  I  know  to  have  been  vigorously  contested. 
There  the  Court  held,  that  where  a  purchaser  had  refused  from 
other  reasons  than  the  existence  of  incumbrances  to  complete 
his  purchase,  the  seller  could  recover  damages  for  the  purchaser's 
breach  of  contract,  if  he  was  able  to  satisfy  the  jury  that  the  in- 
cumbrances were  of  such  a  nature,  that  he  could  and  would  have 
removed  them,  had  the  purchaser  been  willing  to  accept  a  con- 
veyance. This  is  also  the  English  rule.  In  Townsend  v.  Gam- 
perdown,  1  Younge  &  Jervis  449,  it  is  held  that  although  the 
estate  is  sold  free  from  incumbrances,  and  the  abstract  shows  an 
amount  of  incumbrances  exceeding  the  purchase-money,  yet  it 
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must  be  considered  that  the  seller  can  make  a  good  title,  and  for 
this  plain  reason,  that  from  the  existence  of  such  incumbrances, 
no  fair  inference  can  be  drawn  that  the  seller  has  neither  the 
ability  nor  disposition  to  remove  them,  if  the  purchaser  is  other- 
wise content  to  execute  his  part  of  the  bargain.     It  would  be  a 
most  unreasonable  thing  to  ask  a  vendor  to  extinguish  money 
liens  on  his  land,  until  it  was  ascertained  that  the  vendee  would 
complete  his  purchase.     In  the  nature  of  things  this  is  a  step 
immediately  preceding  the  consummation  of  the  final  treaty.     To 
maintain   this   doctrine  might  indeed  subserve  the  advantage 
^281  *^^  ^^^  defendant,  but  it  would  produce  the  greatest  public 
inconvenience.     The  existing  practice  of  conveyancers  has 
originated  in  the  practical  common  sense  of  the  business  commu- 
nity, and  is  sustained  by  the  soundest  principles  of  law  and  the 
clearest  dictates  of  distributive  justice.    The  rule  of  Speckanagle 
V.  Hampton,  is  the  true  one  at  law.     Where  the  vendor  of  an  in- 
cumbered estate  seeks  to  recover  damages  for  a  breach  of  con- 
tract by  the  vendee,  he  must  prove  that  he  could  and  would  have 
removed  the  incumbrances  had  the  defendant  kept  his  part  of  the 
contract.     In  equity,  on  a  bill  to  enforce  specific  performance, 
such  a  vendor  must  show  that  he  could  within  a  reasonable  time 
have  removed  the  incumbrances,  had  the  vendee  waived  his  other 
unsound  objections  to  the  title,  and  he  must  actually  extinguish 
them  before  the  Court  compels  payment  of  the  purchase-money. 
The  ability  to  extinguish  is  of  course  a  question  of  evidence,  but  to 
my  mind  the  evidence  to  that  point  is  perfectly  satisfactory.    The 
cash  payment  to  be  made  by  the  defendant  was  fifteen  hundred 
dollars,  within  two  hundred  dollars  of  the  amount  of  the  judgment ; 
he  was  to  give  the  plaintiffs  two  notes,  one  for  five  hundred  dollars 
at  six  months,  and  another  for  four  thousand  dollars  at  eighteen 
months.     Are  not  here  ample  means  to  extinguish  a  judgment 
for  seventeen  hundred  dollars,  not  payable  instanter,  being  upon 
an  award  of  arbitrators  appealed  from.     When  to  these  we  add 
the  fact,  that  in  five  months  after  the  date  of  the  contract,  and 
before  the  hearing  before  the  master,  the  judgment  was  actually 
satisfied,  can  any  disinterested  mind  hesitate  in  coming  to  the 
conclusion  that  there  are  enough  proofs  in  the  case  to  show,  that 

if  Mr.  Crawford  had  required  the  release  of  Piexoto's  judgment 
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as  a  prerequisite  to  the  acceptance  of  the  plaintiff's  title,  it 
would  have  been  promptly  done.  The  existence  of  this  judgment 
I  do  not  think,  under  the  circumstances  disclosed  by  the  evidence, 
furnishes  any  reason  why  the  defendant  should  not  now  be 
called  upon  to  execute  his  contract. 

Another  and  a  most  grave  objection  has  been  made  on  the 
hearing  which  was  not  mooted  before  the  master.  This,  accord- 
ing to  equity  practice,  is  irregular :  4  Madd.  Ill ;  Brooke  5. 
In  a  case  like  this,  however,  arising  in  the  infancy  of  our  Chan- 
cery jurisdiction,  this  strictness  will  not  be  adhered  to;  although 
its  manifest  convenience  is  such,  that  we  shall  expect  it  hereafter 
to  be  complied  with. 

The  objection  amounts  to  nothing  less  than  that  a  married 
woman  in  Pennsylvania  cannot  sell  her  land  or  bar  her  dower  by 
power  of  attorney,  although  such  power  is  sufficiently  acknowl- 
edged had  it  been  a  direct  deed  in  which  she  had  joined  her 
husband.  This  objection  arises  under  the  deed  made  by  William 
Patterson,  attorney  of  Robert  Patterson  and  wife,  by  which  the 
interest  originally  of  Willis  and  wife,  and  purchased  by  Robert 
Patterson  at  sheriff's  sale,  was  conveyed  to  Dalzell  the  plaintiff. 

The  present  is  the  first  instance  in  which  this  question  has 
been  directly  raised  in  the  Courts  of  this  State,  and  is  one  if  well 
founded,  calculated  to  shake  many  titles  heretofore  deemed  good. 
It  is  true  that  in  Sweigart  v.  Berk,  8  S.  &  R.  299,  it  was 
ruled  that  *a  power  of  attorney  executed  out  of  the  State 
by  husband  and  wife,  and  acknowledged  before  a  justice  of  ■- 
the  peace,  was  not  sufficient  to  authorize  the  attorney  so  named 
to  convey  the  wife's  lands  in  Pennsylvania  by  deed  executed  in 
pursuance  of  such  power.  But  this  decision  was  put,  not  on  the 
broad  ground  of  the  inefficacy  of  a  power  of  attorney  by  hus- 
band and  wife  to  convey  title  to  the  wife's  land,  but  on  the 
ground  of  the  insufficiency  of  the  acknowledgment  under  the  Act 
of  Assembly  regulating  the  acknowledgments  of  powers  of  at- 
torney for  the  conveyance  of  land  in  the  State,  but  executed  out 
of  it.  There  is  no  intimation  of  a  doubt  by  Court  or  counsel 
that  if  the  power  had  been  duly  acknowledged  by  the  wife,  it 
would  have  been  otherwise  than  sufficient.  Sweigart  v.  Berk 
may  therefore  be  fairly  taken  as  an  authority  against  the  defend- 
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ant's  position  impeaching  a  conveyance  by  an  attorney  duly  con- 
stitated  by  husband  and  wife.  Morgan  v.  Stell,  5  Binn.  305,  is 
a  case  of  the  same  character  as  Sweigart  v.  Berk.  There  the 
question  was  as  to  the  validity  of  a  deed  executed  by  Nicholas 
HoUiday,  an  attorney  in  fact  of  Mr.  and  Mrs.  Turner  Camac,  of 
land  belonging  to  Mrs.  Camac,  after  a  subsequent  power  had 
been  given  to  him  jointly  with  Thomas  Law  and  Benjamin  Chew. 
The  case  was  ruled  against  Mrs.  Oamac,  on  the  ground  that  the 
defendant  was  a  bond  fide  purchaser  without  notice  of  the  revoca^ 
tion  of  the  first  power.  The  case  was  argued  by  Hopkinson  and 
Bawle  for  the  plaintiff,  and  by  Binney  and  Wallace  for  the  de- 
fendant, and  the  opinions  of  Judges  Tilghman,  Yeates  and  Breck- 
enridge,  given  seriatim.  In  neither  the  arguments  made  or  opin- 
ions delivered  by  these  eminent  personages,  is  the  idea  started, 
that  Mrs.  Gamac's  power  could  give  no  authority  to  her  attorney 
to  execute  a  deed  of  her  land.  An  omission  not  likely  to  be 
made  by  such  counsel  and  such  a  Court,  if  an  objection  of  this 
character  had  been  estimated  as  admissible. 

The  language  of  the  declaratory  act  of  the  24th  of  February, 
1770,  in  reference  to  deeds  executed  by  femes  covert,  and  ac- 
knowledged under  a  separate  examination,  is  of  the  broadest  and 
most  extensive  character,  '^  where  any  husband  and  wife  shall 
hereafter  incline  to  dispose  of  and  convey  the  estate  of  the  wife, 
and  of  her  right  of,  in  and  to  any  lands,  &c.,  it  shall  be  lawful 
for  the  said  husband  and  wife  to  make,  seal,  deliver  and  execute 
any  grant,  bargain  and  sale,  lease,  release,  foefment,  deed,  con- 
veyance or  assurance  whatsoever,  for  the  lands,  &;c.,  intended  to 
be  passed  and  conveyed."  And  it  declares  that  such  deed  or 
conveyance,  being  acknowledged  in  the  manner  prescribed,  shall 
be  '^  good  and  valid  in  law  to  all  intents  and  purposes,  as  if  the 
said  wife  had  been  sole  and  not  covert  at  the  time  of  such  sealing 
and  delivery.*'  Now  is  not  a  power  of  attorney  under,  seal,  au- 
thorizing a  third  person  to  execute  a  deed  of  land  belonging  to 
the  constituents,  an  *^  assurance  in  law  ?"  The  phrase,  assurance, 
is  technical.  The  legal  evidences  of  the  translation  of  property 
are  called,  says  Blackstone,  the  common  assurances  of  the  king- 
dom ;  whereby  every  man's  estate  is  assured  to  him,  and  con- 
troversies, doubts  and  difficulties,  are  either  prevented  or  re- 
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moved,  *4  Com.  294.  The  power  from  the  principal  and 
the  deed  from  the  attorney  in  pursuance  of  it,  are  in  effect  >- 
but  one  instrument.  In  a  community  like  colonial  Pennsylvania, 
where  many  of  the  proprietors  of  the  soil  were  residents  in  the 
mother  country,  the  efficacy  of  conveyances  through  attorneys 
was  of  vital  importance.  Hence  by  the  third  section  of  the  Act 
of  1750,  for  ''  confirming  sales  of  lands  by  attorneys  or  agents, 
&c.,"  it  was  declared  that  all  conveyances  of  lands  made  by  virtue 
of  any  letters  or  powers  of  attorney  duly  executed,  ^*  should  be 
good  and  effectual  in  law,  to  all  intents,  constructions,  and  pur- 
poses, whatsoever,  as  if  the  constituent  or  constituents  had  by 
their  own  deeds,  bargains  and  acts,  actually  and  really  sold  and 
delivered  the  same."  It  was  then  the  settled  practice  of  the  pro- 
vince for  husband  and  wife  to  join  in  deeds  conveying  the  wife's 
interest  in  lands:  Davey  v.  Turner,  1  Dall.  12;  and  is  not 
the  presumption  irresistible,  that  the  general  and  stringent  terms 
of  this  law  was  intended  to  embrace  conveyances  made  by  attor- 
neys created  by  husbands  and  wives.  The  first  time  from  bar  or 
bench  I  ever  heard  it  questioned  was  on  the  argument  of  this 
case,  and  I  am  quite  clear  that  it  has  no  sound  legal  foundation 
to  rest  upon." 

But  if  the  objection  was  tenable,  it  was  cured  the  moment  it 
was  made.  It  was  not  one  of  the  objections  taken  by  the  defend- 
ant's scrivener,  nor  was  it  urged  before  the  master.  From  the 
fact  that  the  moment  that  it  was  stirred  here,  a  deed  of  confirma- 
tion was  obtained  from  General  Patterson  and  wife,  it  is  probable, 
if  not  certain,  the  same  thing  could  have  on  either  of  these  occa- 
sions been  procured  by  the  plaintiff  if  required  by  the  defendant. 
If  in  the  progress  of  a  suit  for  specific  performance  of  a  real  con- 
tract, objections  to  a  title  are  discovered,  never  made  during  the 
negotiation,  the  defendant  cannot  insist  on  such  objections  a^s  ex- 
cusing him  from  performance,  if  the  plaintiff  is  able  and  willing 
to  remove  them  when  first  pointed  out. 

In  respect  to  the  time  of  completing  the  contract,  the  modern 

1  Since  this  jadgment  was  pronounced|  I  hare  been  referred  to  the  case  of 
Fulweler  v.  Boughter,  16  S.  &  R.  45,  55,  in  which  the  Supreme  Court  has 
ruled  that  a  wife  can  conyej  her  interest  in  lands  by  power  of  attorney,  exe- 
cuted by  her  after  a  separate  examination — Judgb  Enro. 
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doctrine  in  equity  requires  of  a  vendor,  asking  its  aid  to  compel 
specific  performance  of  a  contract,  to  show  himself  ready,  prompt 
and  eager ;  and  that  therefore  time  alone  is  a  sufiScient  bar  to 
the  aid  of  the  Court.  Due  diligence  is  necessary  to  call  the 
Court  into  activity,  and  when  it  does  not  exist,  a  Court  of  Equity 
will  not  lend  its  assistance.  But  the  rule  is  mutual  and  applies 
to  both  parties,  and  a  purchaser  will  not  be  assisted  when  he  has 
made  frivolous  objections  to  the  title,  and  trifled  or  shown  back- 
wardness to  perform  his  part  of  the  agreement ;  especially  if  cir* 
cumstances  are  altered :  Sngden,  vol.  1,  501  (9th  ed.).  Time 
unquestionably  is  regarded  in  equity  as  of  the  essence  of  the 
contract,  where  from  the  nature  of  the  estate,  the  uses  to  which 
it  was  intended  to  be  applied  by  the  purchaser,  or  from  anything 
else,  it  is  shown,  so  to  have  been  regarded,  in  framing  the  con- 
tract. In  this  case  it  is  to  be  remembered  that  in  the  contract 
no  time  is  specified  when  the  title  is  to  be  completed.  In  such  a 
*311  "^^^^^  ^  reasonable  time,  having  regard  to  all  the  circum- 
stances, must  be  accorded.  And  if  we  consider  the  objec- 
tion tenable  to  the  form  of  the  levari  facias  under  which  Mrs. 
Willis's  interest  in  the  ground-rent  was  sold  (the  only  objection 
made  by  the  conveyancer  having  in  my  opinion  any  plausibility), 
the  time  taken  by  the  plaintifi*  to  remove  it  was  not  unreasonable, 
even  if  Mr.  Crawford  intended  an  immediate  occupation  of  the 
house  as  a  residence.  The  question  as  to  the  materiality  of  time, 
can  only  arise  in  that  class  of  cases  in  which  legitimate  objec- 
tions are  made  to  the  plaintiff's  abstract  of  title,  and  the  question 
occurs  whether  he  has  removed  them  in  due  season.  But  in  my 
opinion  there  was  no  objection  made  that  required  amendment  in 
this  plaintiff's  title.  The  incumbrance  was  not  mentioned,  and 
could  have  been  removed  by  the  plaintiff.  In  this  view  of  the 
case,  the  fact  that  the  defendant  purchased  this  house  as  a  resi- 
dence and  desired  possession  at  a  convenient  season,  supposing  it 
to  be  established,  cannot  help  the  case.  The  only  effect  such  a 
circumstance  of  personal  convenience  can  have  in  any  case  would 
be  the  requirement  of  the  prompt  removal  of  available  objections 
made  by  the  purchaser.  But  where  the  objections  raised  are 
such  as  are  not  deemed  tenable,  or  such  as  a  vendor  is  required 
to  obviate,  no  equity  in  favour  of  the  purchaser  can  be  raised 
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from  them.  And  as  has  heen  shown,  the  only  objection  raised  of 
any  valne  was  corrected  soon  enongh  to  leave  defendant  still  obliged 
to  perform  his  contract. 

The  last  matter  for  consideration  is,  whether  the  defendant's 
exceptions  to  the  plaintiff's  title,  taken  in  conjunction  with  the 
opinions  of  his  scrivener  and  counsel,  regarded  separately  or  in 
the  aggregate,  exhibit  one  of  those  titles,  which  though  not  posi- 
tively bad,  yet  are  of  that  doubtful  character  which  a  Court  of 
Equity  in  the  exercise  of  a  discretionary  jurisdiction  will  not 
force  on  an  unwilling  purchaser.  For  the  purpose  of  this  defence, 
it  is  sufficient  that  the  latter  should  be  established. 

The  cases  in  which  Courts  of  Equity  have  refused  their  aid  to 
a  vendor,  where  they  have  considered  his  title  good  though  dis- 
putable, are  cases  of  real  and  serious  difficulty,  such  as  Moulion, 
8  Peere  Wms.  198 ;  Chapman  v.  Smith,  1  Browne  76 ;  Cooper 
V.  Denn,  1  Yes.  165;  Stapleton  v.  Smith,  11  Id.  272.  The 
doubt  to  have  this  effect  must  be  what  Lord  Eldon  in  Stapleton  v. 
Scott,  11  Yes.  27,  calls  ^^a  considerable,  a  rational  doubt." 
The  danger  of  lending  too  ready  an  ear  to  such  objections  are 
well  observed  upon  by  Lord  Eldon  in  Yancover  v.  Bliss,  11  Yes. 
465.  Speaking  of  the  practical  working  of  the  equity  doctrine 
of  doubtful  titles,  he  observes :  ^'  It  is  scarcely  possible  to  rep- 
resent the  difficulties  that  have  arisen  from  it ;  especially  when 
persons  under  the  description  of  land-jobbers  are  going  about 
looking  for  these  things,  and  persons  imprudently  enter  into  con- 
tracts with  them.  Whenever  a  contract  is  made  for  the  pur- 
chase of  land,  though  no  doubt  has  ever  been  entertained  upon 
the  title,  no  one  thinking  of  disputing  it,  if  the  purchaser  has  a 
good  bargain  he  overlooks  all  these  objections  ;  but  if  he  finds  he 
cannot  sell  the  estate  as  well  as  he  wished,  or  cannot  enjoy  it  to 
his  '^'satisfaction,  the  first  thing  is  that  the  abstract  goes  r^no 
to  some  one  for  the  express  purpose  of  finding  out  objections, 
and  opinions  are  given  on  both  sides.  I  feel  great  concern  for 
the  owners  of  this  sort  of  property.  The  consequence  is  not  only 
the  misery  arising  from  the  uncertainty,  whether  that  which  they 
have  been  enjoying  with  happiness  and  upon  which  their  families 
are  subsisting  is  their  property,  but  it  is  an  invitation  to  all 
who  may  fancy  they  have  an  interest  in  it,  to  make  an  attack." 
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Althougli  neither  to  this  respectable  defendant  nor  to  his  advi- 
sers could  these  remarks  be  justly  applied,  nor  are  they  so 
intended,  yet  how  true  they  are  in  the  abstract ;  how  strongly  do 
they  admonish  this  Court  not  to  let  their  feelings  usurp  the  place 
of  their  judgments  in  a  particular  case,  and  thus  let  in  a  flood  of 
evils  to  the  general  public. 

The  circumstance  thus  warmly  dwelt  upon  during  the  argu- 
ment, that  the  defendant's  scrivener  and  counsel  objected  to  this 
title,  is  of  no  other  weight  than  as  requiring  of  us  a  more  careful 
scrutiny,  before  we  adopt  what  others  whose  opinions  are  of  un- 
questioned value  have  repudiated.  To  this  legitimate  extent  it 
has  been  considered,  and  in  some  respects  is  the  cause  of  the  ex- 
cessive elaboration  of  this  judgment.  But  as  a  substantive  rea- 
son in  favour  of  the  defendant  it  cannot  prevail.  In  Deverell  v. 
Lord  Bolton,  18  Yes.  506,  Lord  Eldon  ruled  that  "  where  an 
abstract  is  laid  before  the  counsel  who  approves  the  title,  his  ap- 
probation is  not  to  be  taken  as  against  the  person  consulting  him 
as  a  waiver  of  all  reasonable  objections,  for  the  Court  cannot 
compel  a  specific  performance  on  ground  of  an  opinion  that  it 
may  think  wrong."  If  this  is  true  where  the  opinion  of  counsel 
is  invoked  against  a  purchaser,  it  must  be  as  true  where  it  is 
offered  in  his  support.  In  both  instances  the  Court  must  decide 
for  itself,  and  while  they  may  respect  the  source  from  which  an 
opinion  may  issue,  the  conscientious  conclusions  of  their  own 
understandings  must  be  the  bases  on  which  their  judgments  must 
be  predicated.  While  I  sincerely  regret  the  effect  of  this  opinion 
on  the  interests  of  the  defendant,  yet  being  my  judgment  the 
plaintiff  has  the  right  to  demand  it.  On  the  whole  case  I  am 
of  opinion,  that  no  such  exception  to  this  title  has  been  shown  as 
would  justify  a  Court  of  Equity  in  refusing  a  decree  for  a  specific 
performance.     There  must  be  a  decree  accordingly.^ 

The  Court  doth  order  and  decree  that  the  agreement  on  the  pleadings  men- 
tionedy  dated  the  third  day  of  November,  1840,  be  specifically  performed  and 
carried  into  execution.    And  it  is  ordered  that  it  be  referred  to  Joseph  A. 

1  This  case  has  also  been  reported  in  1  Parsons  37.  Cited  by  counsel  and 
by  the  Court  in  Nicol  v.  Carr,  11  Casey  381.  See  also  Bodine  t?.  Glading,  9 
Harris  60  ;  Conrers  o.  Yanatta,  12  Id.  258  ;  Doebler's  Appeal,  14  P.  F.  Smith 
17  ;  Dohnert's  Appeal,  14  Id.  311. 
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ClsLjy  Esq.,  as  master,  to  inquire  and  report  what  sums  of  monej  have  been 
paid  by  the  complainant  for  taxes  and  water  rents  of  the  premises  in  the  stfid 
agreement  mentioned,  accruing  since  the  said  3d  of  November,  1840,  and 
for  interest  on  the  mortgage  hereinafter  mentioned,  accruing  since  the  said 
day,  and  for  necessary  repairs  of  the  said  premises  since  the  said  day.  And 
upon  the  plaintiff  executing  and  delivering  to  the  defendant  a  proper  con- 
veyance of  the  estate  and  premises  contained  in  the  said  agreement,  subject 
to  the  incumbrances  therein  mentioned,  to  wit,  a  mortgage  for  $4700,  dated 
May  1st,  1827,  from  James  M'Clurg  to  William  Chamberlain  ;  and  also  amort- 
gage  for  $4300,  dated  July  31st,  1840,  from  the  plaintiff  to  Elijah  Yansyckel— 
such  conveyance  to  be  settled  by  the  said  master  if  the  parties  differ  about 
the  same.  It  is  ordered,  that  the  defendant  do  pay  to  the  plaintiff  the  sum  of 
$6000,  the  purchase-money,  and  what  the  master  shall  report  to  be  due  to 
the  plaintiff  as  aforesaid,  on  the  amounts  aforesaid,  and  the  parties  are  to  be 
at  liberty  to  apply  to  the  Court  as  they  shall  be  advised. 


In  the  Court  of  Oyer  and  Terminer  of  Berks  County. 
Commonwealth  v.  Adolph  Hatsfield. 

A  convict,  whose  term  of  sentence  was  unexpired,  was  pardoned  by  the 
Qovemor  upqn  the  condition  he  would  leave  the  State,  and  never  more 
return.  He  did  not  leave  the  State,  and  on  a  rule  on  him  to  show  cause 
why  a  warrant  should  not  issue,  it  was  held,  that  the  pardon  was  absolute, 
and  the  condition  void. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  Court  de- 
livered by 

♦Banks,  P.  J. — ^Adolph  Hatsfield  was  convicted  of  mur-  p^qi^ 
der  in  the  second  degree,  at  a  Court  of  Oyer  and  Terminer 
in  and  for  Berks  county.     On  the  12th  of  August,  1880,  he  was 
sentenced  to  the  penitentiary  for  the  period  of  twelve  years. 

On  the  8th  of  April,  1835,  he  was  pardoned  by  the  Governor, 
upon  the  condition,  that  he  would  leave  the  State  of  Pennsyl- 
vania forthwith,  and  never  return  to  said  State.  He  did  not 
leave  said  State,  notwithstanding  he  received  said  pardon,  and 
was  liberated  from  his  said  imprisonment  by  virtue  of  it.  He  is 
now  in  this  county,  and  an  application  has  been  made  to  this 
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Court  for  a  rule  against  him  to  show  cause,  why  a  warrant  should 
not  be  granted,  so  that  he  might  "^be  arrested,  and  re- 
-l  manded  to  the  penitentiary  under  his  former  sentence. 

The  questions  involved  in  this  application  are  of  great  im- 
portance and  much  delicacy.  The  respectability  of  the  co-ordi- 
nate branch  of  the  government  upon  an  act  we  are  called  upon 
to  review,  and  the  deference  which  we  entertain  for  it,  add  much 
to  the  difficulty  of  the  task,  which  has  so  unwelcomely  fallen 
upon  us.  That  we  have  had  the  assistance  of  most  able  and 
learned  arguments  to  aid  us  in  our  inquiries,  and  that  the  opin- 
ion which  is  now  to  be  delivered  has  been  weighed  with  all  proper 
solicitude,  and  matured  after  the  most  solemn  deliberation,  is  a 
source  of  much  consolation. 

If  by  the  Constitution  of  the  State,  the  condition  contained  in 
this  pardon  is  valid  and  binding,  it. is  the  duty  of  this  Court  to 
bow  with  respectful  submission  to  it.  If  it  is  unknown  to  the 
Constitution  and  therefore  void,  and  the  pardon  absolute  and 
unconditional,  it  is  equally  the  duty  of  this  Court  to  say  so,  and 
thus  perform  that  task  which  the  people  of  Pennsylvania  have 
assigned  to  the  judicial  department  of  this  government. 

By  the  Constitution  of  this  Commonwealth,  the  Governor  has 
power  ^^  to  remit  fines  and  forfeitures,  and  grant  reprieves  and 
pardons,  except  in  cases  of  impeachment."  It  will  be  conceded 
that  in  England  a  pardon  may  be  conditional,  and  that  this  con- 
dition may  be  either  precedent  or  subsequent.  There  pardon  is 
an  act  of  grace,  the  granting  of  which  is  the  most  amiable  prerog- 
ative of  the  crown.  In  the  exercise  of  this  power  the  king  may 
dictate  the  terms.  He  has  not  only  the  power  to  mitigate  and 
soften  the  rigour  of  the  law  by  granting  a  pardon  to  him,  who  in 
his  judgment  merits  an  exemption  from  punishment,  but  he  may 
take  equity  notice  of  all  the  circumstances  of  the  case,  and  grant 
it  on  such  terms  and  under  and  subject  to  such  conditions  and  re- 
strictions, as  may  be  in  accordance  with  his  own  notions  of  jus- 
tice and  propriety. 

Our  Executive  cannot  move  in  so  enlarged  a  sphere  in  his  ex- 
ercise of  the  pardoning  power.  Therefore  doctrines  drawn  from 
English  authorities,  have  not  any  very  great  force  on  this  ques- 
tion. 
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Id  the  States  of  New  York  and  South  Carolina  pardons  have 
been  granted  on  condition,  and  it  has  been  held  in  each  State  by 
their  respective  Courts  that  the  conditions  were  binding.  The 
Constitution  of  each  of  these  States  authorized  the  granting  of 
pardons  under  conditions  and  subject  to  restrictions.  Therefore 
these  authorities  do  not  rule  this  question. 

In  the  Courts  of  Virginia  it  has  been  held,  that  conditions  in  a 
pardon  were  void.  The  Constitution  of  that  State  on  this  sub- 
ject was  in  terms  the  same  as  ours.  Thus,  if  the  weight  of 
authority  is  not  against  the  validity  of  the  condition  in  this 
pardon,  it  is  not  in  favour  of  its  validity.  I  am  not  aware  that 
this  question  has  ever  been  decided  in  this  State.  I  will  there- 
fore approach  it  in  the  absence  of  authority.  This  Court  is 
called  upon  for  an  exercise  of  judicial  power.  Whether  Adolph 
Hatsfield   was  or  was  not  a  fit  subject  *for  executive  ^^^^ 
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clemency,  is  not  a  question  upon  which  we  are  to  pass.  ^ 
That  was  a  subject  proper  for  the  consideration  of  the  executive. 
He  did  grant  to  him  a  pardon  of  his  crime  upon  condition  that 
he  would  leave  the  State  of  Pennsylvania  forthwith,  and  not 
return  to  the  same  at  any  time  thereafter,  under  any  pretence 
whatever.     On  these  conditions  he  was  pardoned. 

It  then  comes  back  to  this  question ;  Is  the  pardon  void,  be- 
cause the  condition  has  been  broken,  or  merely  nominal  because 
the  condition  has  never  been  performed  ?  This  is  strictly  a  ques- 
tion arising  under  our  State  Constitution.  We  must  therefore 
take  that  instrument  for  our  guide.  Having  adopted  it  as  the 
criterion  by  which  this  matter  must  be  tried  and  adjudged,  I  prot 
ceed  to  its  discussion. 

It  is  one  of  the  greatest  excellencies  of  our  institutions,  that 
the  appropriate  punishment  for  every  crime  is  determined  and 
fixed  by  law  with  absolute  certainty.  The  degree  and  extent  of 
punishment  is  left  in  some  instances  to  the  discretion  of  the 
Court,  but  the  species  of  punishment  is  in  all  cases  defined.  In 
this  the  Court  and  the  jury  have  no  discretion.  Over  this  sub- 
ject they  have  no  power  or  jurisdiction  whatever.  The  Court  can 
but  pronounce  the  sentence  of  the  law,  and  none  other.  If  it 
does  pronounce  any  other,  it  will  be  error,  for  which  the  sentence 
will  be  reversed.     These  are  plain  propositions. 
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The  Executive  of  this  Commonwealth .  has  no  aathority  to 
diminish,  enlarge,  alter  or  commute  punishment.  He  may  ap- 
prove or  disapprove  of  the  law  creating  or  fixing  punishment, 
when  it  has  passed  both  branches  of  the  legislature.  Having 
done  this  his  power  is  exhausted,  and  he  cannot  further  interfere 
with  the  subject.  After  this  is  done  his  power  is  that  of  pardon- 
ing the  crime  singly.  In  the  language  of  the  Constitution  he  has 
the  power  ^'  to  grant  pardons ;"  he  cannot  commute  punishment, 
nor  can  he  nullify  it,  except  by  pardoning  the  crime.  He  can 
relieve  from  punishment  in  no  other  way,  and  on  no  other  terms. 
It  is  with  the  crime  that  he  is  to  deal.  It  is  over  this,  that  he 
has  jurisdiction.  A  pardon  reaches  the  crime.  This  being  par- 
doned, the  punishment  ceases  by  operation  of  law. 

At  the  time  this  pardon  was  granted,  exile  or  banishment  from 
the  State  was  unknown  to  our  criminal  code  as  a  punishment.  It 
is  at  this  time  unknown  to  it  as  a  punishment  of  the  crime  of 
which  Hatsfield  was  convicted.  It  is  not  to  be  found  in  our  pres- 
ent penal  code.  Banishment  would  be  a  sentence  which  no  Court 
in  this  State  could  pronounce — a  punishment  which  no  law  in- 
flicts. It  is  a  restraint  of  personal  liberty,  which  is  not  war- 
ranted by  any  law  in  force  here.  The  right  and  power  of  residing 
in  whatever  State  of  this  Union  he  may  choose,  is  precious  to 
every  man.  It  is  one  that  cannot  be  abridged  at  the  mere  dis- 
cretion of  our  executive  magistrate,  without  the  explicit  authority 
and  permission  of  law. 

It  has  been  argued  that  a  pardon  is  a  deed,  to  which  delivery 
is  essential,  and  that  if  the  conditions  do  not  please  the  convict, 
he  need  not  accept  of  it.  This  may  be  true,  and  to  a  certain  extent 

*40 1  ^^  ^°  ^^^^  '^  ^^  condition  is  not  recognized  by  law,  is  he 
bound  by  it  ?  Does  his  consent  regardless  of  law  make  the 
condition  binding  ?  If  its  validity  is  founded  on  consent  alone, 
the  pardoning  power  might  be  used  for  very  singular  and  oppres- 
sive purposes.  The  condition  might  be  added,  that  the  person 
pardoned  should  change  his  political  or  religious  creed ;  or  that 
he  should  not  vote  at  elections,  or  that  he  should  vote  for  a 
particular  candidate,  or  that  he  should  give  his  property  to  a 
particular  church,  or  to  a  particular  person.     If  the  condition  is 

dependent  for  its  efficacy  upon  consent  alone,  that  consent  when 
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given  would  make  any  of  these  conditions  binding.  If  the  con- 
dition that  the  individual  shall  leave  the  State  be  binding,  one 
that  he  should  leave  a  particular  town,  township  or  county,  would 
be  equally  so.  So  it  would  in  that  he  should  not  live  in  his  own 
house,  or  on  his  own  farm,  or  that  he  should  follow  a  particular 
trade,  or  that  he  should  not  get  married,  or  that  he  should  marry 
a  particular  person.  I  repeat,  that  if  the  condition  derives  its 
binding  efficacy  from  consent  alone,  irrespective  of  law,  and  in 
the  absence  of  law,  any  or  all  of  these  conditions  would  be  valid 
and  binding,  if  inserted  in  a  pardon  which  was  accepted  by  the 
convict.  If  the  condition  that  he  shall  leave  the  State  is  rendered 
binding  by  consent,  why  may  not  one  that  he  shall  not  leave  the 
State  be  so  likewise,  or  that  he  shall  not  go  out  of  a  particular 
county,  township  or  town,  or  that  he  shall  live  on  a  particular 
£irm,  or  in  a  particular  house.  It  may  be  said  that  this  is  push- 
ing the  argument  to  an  extreme  point.  It  is  so,  but  this  is  the 
way  to  test  the  soundness  of  the  principle.  I  therefore  do  not 
think  that  consent  alone  will  render  any  and  every  condition 
binding. 

Personal  liberty  is  a  right  which  is  esteemed  most  dear.  It  is 
a  natural  right,  and  is  not  the  subject  of  barter  or  sale.  By  the 
ninth  section  of  the  ninth  article  of  the  Constitution  of  this  State, 
it  is  provided,  that  no  man  can  be  deprived  of  his  liberty,  ^^  un- 
less by  the  judgment  of  his  peers  or  the  law  of  the  land."  When 
Hatsfield  was  in  the  penitentiary  he  was  deprived  of  his  liberty 
by  the  '^judgment  of  his  peers  and  the  law  of  the  land.''  A  jury 
of  his  country,  who  were  his  peers,  had  rendered  a  verdict  against 
him,  and  the  Court  which  had  jurisdiction  of  the  case  had  pro- 
nounced against  him  the  sentence  of  the  law.  But  how  is  it 
since  this  pardon  was  granted  to  him.  By  its  condition  his  lib- 
erty is  restrained,  not  absolutely  to  be  sure,  but  to  a  certain 
extent  only.  This  restraint  is  one  voluntarily  substituted  by  the 
convict  and  Executive,  in  lieu  of  that  which  had  been  imposed 
upon  him  by  law.  It  can  be  viewed  in  no  other  light.  It  is  a 
partial  restraint  voluntarily  assumed  in  the  place  of  that  peniten- 
tiary confinement  under  which  he  had  labored.  It  is  nevertheless 
restraint  of  personal  liberty.  He  is  by  the  condition,  if  it  is 
binding,  restrained  of  his  liberty  in  some  degree.     Where,  I  ask 
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is  the  judgment  of  his  peers  or  the  law  of  the  land,  which  war- 
rants this  deprivation  ?  The  sentence  of  the  law  is  revoked,  and 
the  crime  being  pardoned  is  rendered  altogether  powerless.  Is  it 
*41 1  ^  ^®  "^said  that  this  restraint  is  founded  in  choice  ?  What 
is  this  choice  ?  Is  it  that  of  being  a  felon  or  a  citizen  ? 
To  be  in  the  penitentiary  or  out  of  the  State  ?  Is  the  choice 
thus  made  in  accepting  this  pardon  binding  ?  This  brings  us 
back  to  the  point  of  our  departure.  If  he  had  the  right  to  make 
the  choice  to  leave  the  State,  may  he  not  now  lawfully  choose  to 
return  to  it  or  remain  in  it. 

As  long  as  he  was  sound  in  the  performance  of  the  condition 
according  to  the  argument,  he  would  have  enjoyed  all  the  rights 
and  immunities  of  a  person  who  had  been  fully  and  absolutely 
pardoned.  During  this  time  he  would  have  been  entitled  to  all 
the  privileges  of  citizenship.  The  moment  he  returned  to  the 
State  he  would  be  visited  with  all  the  disabilities,  and  inflicted 
with  all  the  penalties  of  a  convict  They  would  then  fasten  upon 
him  with  all  the  force  and  energy  which  they  possessed  before  his 
pardon  was  granted.  This  would  indeed  be  a  most  singular  inter- 
change of  the  attributes  of  mercy  and  punishment.  If  the  crime 
was  expunged  by  a  pardon,  was  it  not  to  our  laws  gone  forever, 
and  as  far  as  human  tribunals  are  concerned,  deprived  of  the  power 
to  work  him  any  personal  injury. 

If  he  had  left  the  State  and  acquired  citizenship  in  a  sister 
State,  might  he  not  successfully  bring  into  his  crime  the  provisions 
of  the  second  section  of  the  fourth  article  of  the  Constitution  of 
the  United  States,  and  which  reads  thus :  ^'  The  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and  immunities  of  citizens 
of  the  several  States."  If  after  his  pardon  he  had  gained  citizen- 
ship in  another  State,  I  ask  whether  there  is  not  sufficient  virtue 
and  power  in  this  provision  to  secure  him  from  the  bolts,  bars, 
grates  and  chains  of  the  Pennsylvania  penitentiary  ?  If  there  is 
not,  this  alternation  of  the  rights  of  a  citizen,  and  the  disabilities 
of  a  convicted  felon,  would  present  him  as  a  most  singular 
anomaly  in  society.  One  day  his  pardon  would  be  conclusive 
evidence  of  his  freedom  from  punishment  for  this  crime,  and  the 
next  day  it  would  be  as  conclusive  evidence  of  his  liability  to 

punishment  for  it.     It  will,  I  presume,  be  freely  conceded  that 
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this  part  of  the  Constitution  was  intended  to  secure,  and  does 
secure  to  a  citizen  of  one  State,  free  ingress  to,  and  regress  from 
any  other  State — ^that  it  guarantees  to  the  citizen  of  one  State 
all  the  privileges  and  immunities  of  citizens  of  every  other  State. 
If  Hatsfield  had  become  a  citizen  of  another  State,  how  can  the 
force  of  the  argument  be  met.  The  argument  may  be  founded 
on  an  extreme  case,  but  it  is  nevertheless  one  that  might  occur, 
and  is  therefore  a  fair  test  of  the  validity  of  this  condition. 

By  the  second  section  of  the  fourth  article  of  the  Constitution 
of  the  United  States,  it  is  provided  that  ^^  a  person  charged  in 
any  State  with  treason,  felony  or  any  other  crime,  who  shall 
flee  from,  justice  and  be  found  in  another  State,  shall  on  demand 
of  the  executive  authority  of  the  State  from  which  he  fled,  be 
delivered  up  to  the  State  having  jurisdiction  of  the  crime."  This 
binds  the  executive  authority  of  the  State  to  which  the  criminal 
may  have  fled  to  give  him  up  for  trial,  but  there  is  no  provision 
found  in  this  instrument  '^'binding  the  authorities  of  one  t-^ao 
State  to  receive  the  convicts  of  another ;  nor  authorizing 
the  authorities  of  one  State  to  send  its  convicted  felons  into 
another  State.  Such  a  thing  was  not  thought  of,  nor  do  I  think 
that  the  doctrine  that  one  State  might  send  its  convicted  assassins, 
incendiaries  and  robbers  into  another  State,  would  have  found 
many  advocates  among  the  framers  of  the  Constitution.  It  is  in 
my  judgment  at  variance  with  all  our  institutions.  It  is  against 
good  policy.  It  is  a  gross  violation  of  that  good  faith  which  is 
due  by  the  authorities  of  one  State  to  the  people  and  authorities 
of  the  other  States.  The  common  sense  of  all  our  people  would 
revolt  at  it  as  an  act  of  deep  and  lasting  injustice.  Nor  do  I 
think  that  the  pardoning  power  confers  this  authority  upon  our 
Executive,  either  directly  or  by  implication.  He  cannot  send 
persons  into  any  other  State  as  convicts.  He  sends  them  there 
as  pardoned  of  crime — ^as  persons  against  whom  the  criminal  laws 
of  the  State  have  no  demands — ^as  persons  meriting  executive 
clemency — as  persons  for  whose  offences  the  legal  atonement  has 
been  made,  and  on  whom  the  vengeance  of  the  law  has  no  claims. 
A  pardon  restores  all  the  mutilated  or  lost  rights  to  the  convict. 
If  the  convict  is  not  fit  to  live  with  our  citizens  and  mingle  in 

our  social  and  political  affairs,  he  is  not  fit  to  live  with  the  citizens 
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of  any  other  State,  and  take  part  in  the  social  or  political  duties 
pertaining  to  citizenship.  If  the  crime  is  pardoned  at  one  time, 
it  must  necessarily  be  always  pardoned. 

In  the  twenty-fifth  section  of  the  ninth  article  of  our  State 
Constitution  we  find  the  doctrine,  that  ^^  emigration  from  the 
State  shall  not  be  prohibited."  If  all  branches  of  our  govern- 
ment by  their  united  action  cannot  prevent  emigration,  is  it  to 
be  supposed  that  the  Executive  can  of  his  own  mere  motion, 
compel  any  one  to  emigrate.  Oan  he  impose  emigration  upon 
any  one  by  way  of  alienated  punishment,  even  with  his  own  con- 
sent, without  law  or  authority  of  law  ?  Is  it  a  subject  about 
which  the  Executive  and  convict  can  make  a  binding  contract 
even  by  deed  ?  After  all,  it  is  the  substitution  of  one  kind  of 
punishment  and  disability  in  lieu  of  another.  Iritis  punishment 
if  not  forbidden,  is  not  permitted  as  such  by  our  laws.  The 
character  of  this  substitute  is  radically  wrong  in  principle,  and 
would  be  most  pernicious  in  its  consequences  in  practice.  There- 
fore under  every  aspect  of  the  case,  I  think  the  condition  is  void, 
and  that  the  pardon  is  absolute,  and  that  the  rule  must  be  dis- 
charged. 

In  Flarell's  Case,  8  W.  &  S.  197,  it  was  decided  that  the  Qoyemor  may' 
annex  to  a  pardon  any  condition,  whether  precedent  or  subsequent,  not  for- 
bidden bj  law,  and  it  lies  on  the  grantee  to  perform  it.  If  he  does  not,  in 
case  of  a  condition  precedent,  the  pardon  does  not  take  effect ;  in  case  of  a 
condition  subsequent,  the  pardon  becomes  null ;  and  if  the  condition  is  not 
performed,  the  original  sentence  remains  in  full  force,  and  maj  be  carried  into 
effect. 


*In  the  District  Court  for  the  Oity  and  County  of 
**^J  Philadelphia. 

Tbyon  et  al.  v.  Hassinqeb. 

June  Term,  1839. 

On  an  application  for  the  discharge  of  the  defendant  from  custodj  under  a  bail 
piece,  held,  that  the  action  being  to  recover  damages  for  the  false  and  fraud- 
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nlent  representations  of  defendant  in  respect  to  certain  collateral  securities, 
was  in  form  ex  delicto  and  not  ex  contractu,  and  that  defendant  was  not  en- 
titled to  his  discharge  bj  yirtne  of  the  Act  of  12th  Jnlji  1842,  for  the  abo- 
lition of  imprisonment  for  debt. 

Ik  this  case  an  application  was  made  to  the  Court  for  the  dis- 
charge of  the  defendant  from  custody.  The  following  abstract 
of  the  record  is  presented. 

Capias  Case — ^Bail  $9000,  ex.  August  returnable  1st  Monday 
of  August,  1839.     C.  C.  and  B.  B. 
1840,  January  8th — ^Narr.  filed. 

1840,  April  18th — ^Defendant  discharged  as  an  insolvent 
debtor. 

1841,  Nov.  16th — Judgment,  for  want  of  a  plea. 

1842,  April  28th— Damages  assessed  at  $11,497. 

Fi.  fa.  and  ca.  sa.  March,  1842,  971-2,  returned  ^^  nulla 
bona,"and"N.  E.  J." 

Alias  ca.  sa.  J.  42,  506,  not  returned. 

1843,  January  8d,  Bail  piece  ex. 

5th,  do.  returned  with  certificate  of  surrender. 

The  narr.  contains  six  counts,  of  which  it  may  be  said,  ^^  the 
gravamen  to  each  count,  except  perhaps  the  last,  appears  to  be 
the  fraudulent  representation  of  defendant  in  regard  to  certain 
certificates  of  loan,  purporting  to  have  been  issued  by  the  Phila- 
delphia, Germantown  and  Norristown  Railroad  Company,  and 
the  fraudulent  making  of  a  promissory  note  as  of  the* said 
company. 
A  brief  extract  from  the  narr.  is  given,  as  follows : 
1st  Count  avers,  on  the  16th  day  of  October,  1888,  a  loan  or 
advance  of  $8000  by  plaintiffs  to  defendant,  and  to  secure 
the  payment  of  the  said  sum  that  the  said  defendant  ^'  in  consid- 
eration thereof,  falsely  and  fraudulently  transferred  or  caused  to 
be  transferred  on  the  books  of  the  said  company,  $6000  of  the 
loan  aforesaid,  and  delivered  to,  &;c.,  for  the  benefit  of  the  said 
plaintiiTs  as  aforesaid,  an  instrument  of  writing,  commonly  called 
a  certificate  of  loan,  bearing  date  the  16th  day  of  October,  1888, 
to  which  defendant  caused  to  be  affixed  the  seal  of  the  said  com- 
pany, and  the  signature  of  the  treasurer  thereof,  and  then  and 
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there  as  president  of  the  said  company,  signed  Hhe  same 
■J  with  his  own  proper  signature,  and  which  said  instrument 
of  writing,  among  other  things,  set  forth  and  declared  that  there 
was  due  from  the  Philadelphia,  Germantown  and  Norristown  Rail- 
road Company  to  plaintiffs  $6000,  and  that  said  loan  was  irre- 
deemable without  the  consent  of  the  holders  thereof,  before  the 
1st  day  of  May,  a.  d.  1843,  and  was  convertible  into  stock  of 
the  said  company  at  par,  at  the  option  of  the  holders,  at  any 
time  prior  to  the  1st  day  of  May,  A.  D.  1838.  And  the  said 
defendant  then  and  there,  to  wit,  on  the  day  and  year,  &c.,  at 
the  county  aforesaid,  falsely  and  fraudulently  represented  to  the 
said  plaintiffs,  that  he  had  full  power  and  authority  to  cause  his 
own  signature  as  president  of  the  said  company,  as  also  the  seal 
of  the  said  company  to  be  then  and  there  afiBxed  to  the  said  in- 
strument of  writing ;  whereas  in  truth  and  fact  he  had  no  such 
authority,  and  said  claim  was  not  so  due  by  the  said  company,  nor 
was  it  part  of  the  loan  aforementioned,  all  of  which  the  defendant 
well  knew,  by  means  whereof  the  said  plaintiffs  say,  that  the  said  de- 
fendant deceived  and  defrauded  them  the  said  plaintiffs  as  aforesaid. 

2d  Count  avers,  a  further  loan  of  $3000,  and  to  secure  a  re- 
payment thereof,  similar  false  and  fraudulent  certificate  of  loan 
was  delivered  to  plaintiffs  by  defendant. 

8d  Count  avers,  a  further  loan  of  $2500,  and  to  secure  a  re* 
payment  thereof,  a  similar  false  and  fraudulent  certificate  of  loan 
of  $5000,  together  with  a  power  of  attorney,  was  delivered  to 
plaintiffs  by  the  defendant. 

4th  Count  avers,  a  further  loan  of  $2500,  and  to  secure  a  re- 
payment thereof,  the  defendant  delivered  to  plaintiffs  '^  a  certain 
other  instrument  of  writing ;  which  set  forth  that  the  Philadel- 
phia, Germantown  and  Norristown  Railroad  Co.  promised  to 
pay,  four  months  after  date,  to  the  order  of  defendant,  $2500  for 
value  received,  to  which  the  said  defendant  fraudulently  caused 
to  be  affixed  the  seal  of  the  said  company,  and  then  and  there 
endorsed  the  same  with  his  own  proper  signature ;  whereas  in 
truth  and  fact,  the  said  defendant  had  no  such  authority  and 
power,  nor  was  the  said  last  mentioned  sums  of  money  due  and 
owing  from  said  company." 

5th  Count  avers,  a  further  loan  of  $11,000,  and  to  secure  a  re- 
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payment  thereof,  the  defendant  delivered  to  plaintiffs  a  further 
false  and  fraudulent  certificate  of  loan.  2dly,  a  poTver  of  attor- 
ney; and  3dly,  another  instrument  of  writing,  as  set  forth  in  last 
count. 

6th  Count  avers,  that  on  the  4th  day  of  January,  1839,  the 
plaintiffs  ^^  advanced  or  lent  to  the  said  defendant,  the  sum  of 
$11,000,  as  consideration  and  in  consequence  of  several  promises 
and  representations  then  and  there  made  by  the  said  defendant 
to  the  said  plaintiffs,  and  on  which  the  said  plaintiffs  then  and 
there  put  full  faith  and  confidence ;  whereas  the  said  representa- 
tions were  all  false  and  untrue,  all  of  which  the  said  defendant 
then  and  there  well  knew,  and  made  by  the  said  defendant  for 
the  purpose  of  defrauding  and  deceiving  the  said  plaintiffs  on 
this  behalf." 

John  FalloUy  Esq.,  for  plaintiffs.  . 

John  M.  Beadf  Esq.,  and  J.  A.  PhillipSy  Esq.,  for  defendant. 

♦Per  Oubiam. — The  discharge  or  detention  of  the  de- 
fendant depends  upon  the  character  of  the  action  in  which  ^ 
the  judgment  has  been  recovered.  If  in  contract,  he  is  entitled 
to  be  discharged  in  virtue  of  his  certificate  as  an  insolvent  debtor, 
and  also  by  the  provisions  of  the  Act  of  12th  July,  1842,  for  the 
abolition  of  imprisonment  for  debt.  If  the  judgment  is  founded 
upon  an  action  truly  ex  delictOy  neither  his  insolvent  certificate 
nor  the  act  to  abolish  imprisonment,  can  afford  him  relief. 

The  insolvent  discharge  will  be  unavailing,  because  the  judg- 
ment was  subsequent  to  it.  And  the  Act  of  12th  July  last,  may 
be  taken,  so  far  as  the  present  application  is  concerned,  as  re- 
stricted to  contracts.  There  are  cases  in  which  the  form  of  the 
action  admitted  of  not  guilty  as  the  appropriate  general  issue, 
which  nevertheless  have  been  ruled  to  be  substantially  founded  in 
contract,  and  on  that  account  to  be  subject  to  the  rules  of  law 

•  

applicable  to  contract.  Williamson  v.  AUinson,  2  East  446, 
Weall  V.  King,  12  Id.  452,  and  Brown  v.  Treatt,  1  Hill's  Rep. 
225,  are  of  this  description. 

But  such  is  not  the  case  in  regard  to  that  under  our  considera- 
tion.    The  matter  of  contract  which  is  contained  in  the  declara- 
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tion  is  laid  merely  by  way  of  inducement  The  gravamen  in 
each  count,  is  in  form  and  in  fact  deceit.  The  action  is  not 
brought  to  recover  the  money  loaned  by  the  plaintiffs,  but  for 
the  false  and  fraudulent  representations  of  the  defendant  in  re- 
spect to  certain  collateral  securities,  upon  the  faith  of  which  the 
loan  of  the  money  was  obtained. 

See  supra^  Hopper  v.  Williams,  2  P.  L.  J.  382 ;  also  Lopeman  v.  Henderson, 
4Barr231. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

Coram. — ^Pbttit,  P.  J.,  Stroud,  J.  and  Jones,  J. 

Western  Bane  v.  Willitts. 

January  14,  1843. 

The  arrears  of  ground-rent,  being  a  lien  on  the  land  charged,  are  to  be  paid 
out  of  its  proceeds,  when  sold  under  judicial  sale. 

This  case  came  before  the  Court  and  was  argued  upon  excep- 
tions to  an  auditor's  report.  The  fund  arose  from  the  sheriff's 
sale  of  five  properties  of  defendant,  each  sold  subject  to  a  ground- 
rent.  The  ground  landlords  claimed  arrears  of  ground-rent  from 
the  fund,  which  claim  was  allowed  by  the  auditor,  and  exceptions 
were  filed  to  this  allowance. 

J.  A.  PhillipSy  Esq.,  and  TT.  TT.  Juvenal,  Esq.,  for  excepting 
creditors,  contended,  that  the  sheriff's  sale  did  not  discharge  the 
arrears  of  ground-rent,  but  that  as  the  premises  were  sold  sub- 
ject to  the  ground-rent,  and  could  not  be  sold  otherwise,  the  ar- 
rears followed  the  principal,  as  an  incident  or  interest  would  fol- 
low on  a  mortgage.     They  contended  that  the  case  of  Bantleon 

^  ^^  i;.  Smith,  2  Binn.  146,  was  a  '''case  where  the  action  was  on 

*461  • 

-^  the  ground-rent  deed  itself  as  a  covenant  running  with  the 

land,  and  different  from  the  present  case,  which  was  ruled  by 

Sands  t;.  Smith,  8  W.  &  S.  9.     That  even  the  case  of  Bantleon 

V.  Smith,  was  decided  by  Chief  Justice  Tilghman  with  reluctance, 

and  less  on  principle  than  on  the  supposed  authority  of  a  case  in 
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the  Court  of  Common  Pleas  many  years  ago,  which  it  was  thought 
established  the  practice.  That  the  ground  landlords  in  this  case 
had  all  their  remedies  of  distress,  re-entry  and  right  of  action 
unimpaired,  and  could  enforce  them  against  the  land  in  the  hands 
of  purchasers. 

E.  JBT.  Pricey  Esq.,  and  8.  Sbody  Esq.,  for  ground  landlords. 
— Sands  v.  Smith  did  not  overrule  Bantleon  v.  Smith,  but  was 
decided  on  its  particular  merits,  that  the  Supreme  Court  expressly 
negatived  the  idea  of  overruling  that  case,  and  that  it  had  been 
confirmed  by  various  cases,  citing  among  others,  Walton  v.  West, 
4  Wh.  221,  Brown  v.  Johnson,  4  Rawle  146,  and  other  cases. 
That  this  case  being  in  the  usual  ground-rent  deeds,  being  a  con- 
veyance of  the  land  with  a  rent  issuing  out  of  it,  was  different 
from  the  case  in  8  W.  &  S.  which  was  but  a  term  of  years. 

Per  Curiam. — ^We  see  nothing  in  the  present  case  to  take  it 
out  of  the  rule  as  established  in  Bantleon  v.  Smith,  followed  by 
uninterrupted  usage  and  sanctioned  by  repeated  adjudications. 
The  late  case  of  Sands  v.  Smith,  was  decided  on  a  particular 
state  of  facts,  and  was  but  a  term  of  years,  differing  in  many  re- 
spects from  the  present  case ;  there,  the  Chief  Justice  expressly 
disclaims  any  disposition  to  disturb  the  old  adjudication.  The 
ground  landlords  are,  entitled  to  the  arrears  of  ground-rent. 

Beport  confirmed. 

This  case  came  before  the  Supreme  Court  in  PancoasVs  Appeal,  8  W.  & 
S.  381,  in  which  the  decree  of  the  Court  below  was  affirmed.  See  also  9  W. 
&  S.  189 ;  2  Barr  96  ;  and  1  Harris  302. 


In  the  District  Court  of  AUeghany  County. 
Hailman,  bt  al.  v.  Wilson. 

1.  The  act  abolishing  imprisonment  for  debt  put  an  end  to  that  species  of 
security  called  special  bail,  in  all  cases  to  which  that  act  extends. 

2.  A  foreign  attachment  cannot  now  be  dissolved  bj  perfecting  bail  to  the 
action. 

3.  Nor  can  it  be  dissolyed  by  entering  a  common  appearance. 
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The  proceedings  in  this  case  arose  upon  a  rule  to  show  cause 
why  a  foreign  attachment  should  not  he  dissolved  by  the  entry 
of  a  common  appearance. 

Mr.  JIPCandlesB  appeared  for  the  plaintiffs. 

Messrs.  Bradford  and  Wylit  represented  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 
^.  .^       Grier,  J. — '''It  is  contended  that  the  defendant  is  entitled 
^  to  have  this  rule  made  absolute  by  virtue  of  the  Act  of  12th 
July,  1842,  entitled  an  Act  "  to  abolish  imprisonment  for  debt 
and  to  punish  fraudulent  debtors." 

The  question  as  to  the  effect  of  this  Act  upon  the  proceeding 
by  foreign  attachment,  was  brought  before  this  Court  not  long 
ago,  in  the  case  of  Hailman  v.  Wilson,  and  a  rule  similar  to  the 
present,  was  made  absolute.  An  opinion  in  this  case  was  deli- 
vered by  my  brother  Shaler,  in  which  I  then  fully  concurred. 
The  grounds  of  our  conclusion  in  that  case,  may  be  thus  briefly 
stated: 

We  had  decided  in  the  case  of  Castor  v.  Castor,  which  was  a 
motion  to  exonerate  special  bail  in  a  case  instituted  by  a  capias^ 
that,  as  this  statute  prohibited  the  arrest  of  the  defendant  in  exe- 
cution, the  special  bail,  had,  as  a  necessary  consequence,  a  right 
to  an  ezaneretur. 

The  correctness  of  that  decision  cannot  well  be  doubted. 

Now,  taking  it  for  granted,  as  was  done  on  the  first  argument 
of  this  question,  that  an  attachment  might  still  be  dissolved  by 
entering  bail  to  the  action  in  the  old  form,  and  converting  the 
proceedings  into  an  ordinary  action,  instituted  by  capiaSy  it  fol- 
lowed as  a  necessary  corollary  that  the  special  bail  would  have 
the  same  right  to  an  exaneretur  as  if  the  action  had  been  origi- 
nally instituted  by  capias;  and  of  course  that  the  attachment 
might  as  well  be  dissolved  at  once  by  the  entry  of  common  bail. 

But  at  the  request  of  the  counsel  for  plaintiff  in  this  case,  we 
have  had  a  re-argument  of  the  question,  and  have  agreed  to  re- 
consider our  former  decision,  and  we  feel  the  more  inclined 
to  this  course  for  two  reasons :  1st,  Because  our  first  decision 

has  an  injurious  effect  upon  the  interests  of  our  citizens  by  ren- 
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dering  the  remedy  by  foreign  attachment  almost  worthless.  2d, 
Because  it  has  since  come  to  our  knowledge,  that  the  District 
Court  of  Philadelphia,  a  Court  for  whose  opinion  we  entertain 
the  highest  respect,  has  come  to  a  contrary  conclusion  ;^  and  it  is 
therefore  more  than  probable  our  first  '^'impressions  on  this  rutcR 
subject  may  have  been  erroneous.  If  so,  it  is  our  duty  to 
reverse  our  former  decision,  as  we  haye  no  desire  to  gain  a  charac- 
ter for  firmness  and  consistency,  by  pertinacity  in  error. 

I  fully  concur  with  the  learned  judge  who  delivered  the  opin- 
ion of  the  District  Court  of  Philadelphia,  in  the  case  of  Dufiy  v. 
Owings  :  '^  That  it  is  no  part  of  the  duty  of  a  judicial  tribunal, 
to  speculate  upon  the  expediency  of  the  legislation  under  review, 
and  thus  to  seek  for  a  mode  of  expounding  the  design  of  the  law- 
makers, in  opposition  to  the  obvious  import  of  their  words.  As 
to  any  actual  purpose,  there  is  no  less  probabilities  of  hitting  the 
truth  in  saying,  that  the  framers  of  the  statute  of  July  1842, 
intended  to  include  cases  of  foreign  attachment,  than  in  surmis- 
ing that  they  intended  to  exclude  them.  The  plain  question, 
which  cannot  be  evaded,  is  this — ^what  deductions  legitimately 
flow  from  the  language  employed?  Assuming  that  all  such 
deductions  were  contemplated  by  the  legislature,  it  is  incumbent 
upon  the  Court,  without  regard  to  individual  opinion  concerning 
the  point  of  policy,  to  enforce  them  to  their  true  extent,  when 
satisfactorily  ascertained." 

Formerly,  courts  of  justice  exercised  great  astutiay  in  nullify- 
ing statutes  by  construction,  to  suit  their  own  notions  of  policy 
or  justice.  The  modern  course  is,  to  give  the  statute  a  fair  con- 
struction, and  thus  ascertain  the  intention  of  the  legislature,  and 
enforce  it  accordingly.  If  the  results  in  any  instances  should 
turn  out  to  be  detrimental,  it  is  not  the  fault  of  the  Court,  nor 
are  they  called  upon  to  remedy  the  evil.  Fortunately,  or  per- 
haps unfortunately,  legislative  remedies,  not  only  for  alleged 
evils  but  to  suit  particular  cases,  are  more  easily  obtained  than 
judicial  ones. 

The  mode  of  enforcing  redress  for  the  breach  of  a  contract,  by 
the  arrest  and  imprisonment  of  the  debtor  is  so  interwoven  with 
the  forms  of  action,  and  rules  of  practice  in  our  courts  of  jus- 

i  Daffy  V.  Owings,  ante  1  P.  L.  J.  191. 
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tice,  that  it  would  be  almost  impossible  for  the  most  acute  mind, 
to  anticipate  and  provide  for  all  the  consequences  that  must 
necessarily  follow,  from  so  great  and  important  an  innovation,  as 
that  which  is  effected  by  the  Act  of  Assembly  now  in  question. 
The  evil  intended  to  be  remedied  by  this  act  is  apparent  from 
its  preamble.  It  is  '^  to  abolish  imprisonment  for  debt."  The 
language  of  the  act  is  clear,  distinct  and  unequivocal :  ^^  That 
from  and  after  the  passage  of  this  act,  no  person  shall  be  arrested 
or  imprisoned  on  any  civil  process  issuing  out  of  any  Court  of 
this  Commonwealth  in  any  suit  or  proceeding,  instituted  for  the 
recovery  of  any  money,  or  upon  any  judgment  or  decree, 
founded  upon  any  contract  express  or  implied,"  &c. 

It  would  be  taking  a  very  narrow  view  indeed  of  this  act,  to 
8.y  that  it  merely  conferred  a  privUege  from  arrest  upon  certain 
individuals  or  classes  of  persons,  which  might  be  accepted  or 
waived  at  the  option  of  the  person  to  whom  it  is  tendered ;  see 
Thomas  v.  Stewart,  2  Penna.  Rep.  476.  It  is  a  radical  changes 
in  jurisprudence.  It  introduces  a  new  principle  into  our  prac- 
tice, and  the  remedial  process  of  the  Courts.  Heretofore  the 
*561  ^^^7  ^^  ^  debtor  could  be  *held  to  answer  for  his  breach  of 
contract,  and  his  personal  liberty  restrained  till  he  complied 
with  the  judgment  of  the  Court  or  was  discharged  by  the  Insol- 
vent Law.  Hereafter  the  person  of  every  freeman  is  sacred, 
and  cannot  be  soiled  by  the  hand  of  a  bailiff,  or  immured  in  the 
walls  of  a  prison,  unless  he  has  been  guilty  of  some  fraud,  tres- 
pass or  crime.  This  evil,  real  or  imaginary,  so  long  declaimed 
against  by  political  theorists,  as  the  invention  of  a  barbarous  age, 
is  now  abolished.  The  courts  of  justice  have  no  longer  the 
power  confided  to  them,  of  ordering  the  arrest  of  an  honest  man 
on  suspicion  of  debt,  or  restraining  his  person,  in  order  to  compel 
his  obedience  to  their  decrees. 

Now  that  the  immunity  granted  by  this  act  is  intended  not 
only  for  our  own  citizens  but  also  for  non-residents,  is  plain  and  pal- 
pable from  the  sweeping  terms  of  the  statute,  and  much  more  so 
from  the  repeal  of  the  proviso,  which  would  have  excepted  non- 
residents, and  the  remedy  by  foreign  attachment. 

It  follows,  therefore,  as  a  natural  and  necessary  consequence, 
that,  all  suits  or  actions,  when  they  cannot  enforce  their  judg- 
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ments  by  taking  the  body  of  the  defendant  in  execution,  the 
practice  of  taking  special  bail  is  entirely  nugatory. 

Special  bail  is  founded  on  the  principle  of  ^'  imprisonment  for 
debt.*'  It  gives  the  highest  security  knoi^n  to  law,  to  wit,  the 
body  of  the  debtor  (see  4  S.  &  R.  564).  But  if  imprisonment  for 
debt  be  abolished,  this  mode  of  giving  security  is  necessarily 
abolished  with  it. 

It  is  true  that  a  bail-piece  does  not  come  within  the  category 
of  ^^  process,"  and  that  bail  may  arrest  his  principal  without 
liability  to  an  action  under  the  letter  of  this  act.  But  what  pur- 
pose will  it  answer  for  the  bail  to  surrender  his  principal  if  the 
body  cannot  be  taken  in  execution.  The  prisoner  would  be  dis- 
charged at  once  on  habeas  corpus. 

It  is  for  this  reason  that  courts  in  all  cases  enter  an  exonere- 
tur  of  the  bail  when  the  defendant  is  privileged  from  arrest. 
(See  Thomas  v.  Stewart,  2  Penna.  B.  476  ;  Bussel  t;.  Gompton, 
9  Wendell  472.) 

What  effect  then  will  this  radical  change  in  our  mode  of  giv- 
ing redress  to  creditors  have  upon  the  remedy  by  foreign 
attachment  ? 

A  foreign  attachment  ^^is  a  peculiar  process  to  compel  the 
appearance  of  a  non-resident  debtor,  by  distress  and  sale  of  the 
property  attached,  giving  him  full  time  to  appear  even  after 
judgment  and  execution,  and  contest  the  demand  and  even  dis- 
prove the  debt."     (Fitch  v.  Ross,  4  S.  &  R.  564.) 

Now  although  it  may  be  properly  defined  as  a  process  to  com- 
pel the  appearance  of  a  non-resident  debtor,  it  is  a  peculiar  one. 
It  is  intended  to  give  the  creditor  a  lien  on  the  thing  attached, 
and  satisfaction  out  of  it,  unless  the  debtor  will  bring  himself 
within  the  jurisdiction  of  the  Court  and  be  amenable  to  its  pro- 
cess to  compel  satisfaction  of  the  debt.  In  other  words,  he  must 
give  bail  to  the  action  which  is  special  bail.  And  unless  special 
bail  is  entered  the  lien  of  attachment  continues.  It  is  never  dis- 
solved by  entering  a  ^common  appearance.  If  this  could  n^^^ 
be  done,  the  intention  of  the  statute  giving  this  remedy 
against  non-resident  debtors  would  be  entirely  frustrated.  Hence, 
if  the  plaintiff  cannot  show  sufficient  cause  of  action,  the  attach- 
ment is  dissolved.    Whereas,  in  cases  instituted  by  capias^  the 
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defendant  would  only  be  discharged  on  common  bail  and  the  writ 
would  remain  good.  The  reason  why  an  attachment  is  per- 
mitted to  be  dissolved  by  the  entry  of  special  bail  is  because,  as 
already  stated,  it  gives  to  the  plaintiff  the  highest  security  known 
to  the  law. 

If,  therefore,  it  becomes  impossible  for  this  species  of  security 
to  be  given  by  the  defendant,  it  does  not  necessarily  follow  that 
the  attachment  must  be  dissolved  without,  and  the  plaintiff  lose 
his  remedy.  On  the  contrary,  in  case  of  Fitch  t;.  Boss,  4  S.  &  R. 
564,  when  the  defendant  died  after  judgment  but  before  execu- 
tion, and  it  therefore  became  impossible  for  him  to  dissolve  the 
attachment  by  entering  special  bail,  it  was  decided  titat  the  at- 
tachment was  not  thereby  dissolved  or  its  lien  gone.  And  in 
that  case.  Judge  Duncan,  in  delivering  the  opinion  of  the  Court, 
says :  ^^  By  the  certificate  of  bankruptcy  the  body  is  as  much  re- 
lieved from  arrest  as  by  death.''  A  foreign  attachment  would  not 
be  dissolved  on  the  application  of  assignees  praying  that  an  ex- 
oneretur  might  be  entered ;  nor  could  special  bail  be  taken  from 
a  man  who  could  not  be  surrendered,  or  if  surrendered  would  on 
production  of  his  certificate  be  discharged  from  imprisonment. 

And  in  the  case  of  Bushel  v.  Com.  Insurance  Co.,  15  S.  &  R. 
173,  an  attachment  against  a  foreign  corporation  was  not  per- 
mitted to  be  dissolved  on  common  bail,  although  it  was  impos- 
sible for  a  corporation  to  give  special  bail. 

It  does  not  follow,  then,  that  the  attachment  will  be  dissolved 
on  entering  a  common  appearance,  because  it  may  be  impossible 
for  the  defendant  to  comply  with  the  condition  of  entering  special 
bail.  And  more  especially  should  this  be  the  case  under  our  pres- 
ent Attachment  Law  (Act  13th  June,  1836),  which  provides 
another  mode  of  dissolving  attachment,  besides  that  of  perfecting 
bail  to  the  action,  to  wit,  by  a  deposit  of  money.  Our  conclu- 
sion therefore  is, — 

1.  That  the  act  abolishing  imprisonment  for  debt  puts  an  end 
to  that  species  of  security  called  special  bail,  in  all  cases  to  which 
that  act  extends. 

2.  That  a  foreign  attachment  cannot  now  be  dissolved  by  per- 
fecting bail  to  the  action. 

8.  Nor  can  it  be  dissolved  by  entering  a  common  appearance. 
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Whether,  in  analogy  to  the  provisions  of  the  76th  and  77th 
sections  of  the  Attachment  Law,  where  corporations  and  females 
are  defendants,  the  Court  would  permit  an  attachment  to  be  dis- 
solved by  defendant  giving  absolute  security  for  the  debt,  is  not  a 
question  before  us,  and  as  probably  the  whole  matter  may  be 
arraaged  by  legislative  action  in  a  short  time,  the  question  need 
not  be  raised. 

The  rules  to  show  cause,  in  these  cases,  are  therefore  dis- 
charged. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

Meredith  v.  Pierie. 

AprU  Z(Hh,  1842, 

# 

1.  In  the  District  Court  for  the  City  and  County  of  Philadelphia,  under  the 
plea  of  the  general  issue  in  assumpsit,  where  the  plaintiff's  demand  is  re- 
duced bj  proof  of  direct  payment  to  a  sum  not  exceeding  one  hundred 
dollars,  the  Court  will  not  direct  a  general  yerdict  for  the  defendant  on 
the  ground  of  want  of  jurisdiction. 

2.  Qture  as  to  the  effect  of  a  plea  to  the  jurisdiction  in  such  a  case. 

Peter  M^Callj  Esq.,  and  Isaac  Serrill,  Esq.,  for  plaintiff. 

(7.  L.  Ashmeady  Esq.,  for  defendant. 

The  facts  and  points  are  all  stated  in  the  opinion,  which  was 
delivered  by 

♦Pettit,  p.  J. — This  was  an  action  of  assumpsit  on  a  r-^^^g 
book  account.  The  plaintiff's  demand  exceeded  $100,  and 
his  proof  consisting  of  his  book  of  original  entries  duly  verified, 
sustained  primd  fade  the  demand.  If  the  defendant  had  offered 
no  evidence,  the  plaintiff  would  have  been  entitled  to  a  verdict 
for  the  amount  claimed.  The  defendant,  however,  offered  in  evi- 
dence a  receipt  in  writing,  to  show  a  payment  to  the  plaintiff's 
proper  agent  of  a  sum,  which  being  deducted  from  the  amount 
shown  to  have  been  originally  due,  left  a  balance  due  to  the 

plaintiff  not  exceeding  one  hundred  dollars.    The  judge  charged 

(195) 


68  MEREDITH  v.  PIERIE.  [P.  L.  J. 

the  jury,  that  if  they  should  find  that  the  plaintiff's  demand  wfu 
by  direct  payment  and  not  by  set-off,  reduced  to  a  sum  not  ex- 
ceeding $100,  the  Court  had  no  jurisdiction,  and  that  they  should 
find  for  the  defendant.  The  jury  found  accordingly,  and  on  a 
rule  for  a  new  trial  the  question  is  presented,  was  the  instruc- 
tion right  ? 

The  Act  of  28th  March,  1885,  under  which  this  Court  now 
exists,  refers  for  its  authority,  power  and  jurisdiction,  to  the  Act 
of  80th  March,  1811,  which  first  established  a  District  Court 
for  the  City  and  County  of  Philadelphia.  The  first  section  of 
that  act  gives  the  Court  power  ^^to  try,  hear  and  determine 
all  civil  pleas  and  actions,"  &c.,  '^  provided  that  the  said  Court 
shall  have  no  jurisdiction  either  originally  or  on  appeal,  except 
where  the  sum  in  controversy  shall  exceed  one  hundred  dollars." 

The  distinction  between  reducing  a  plaintiff's  debt  by  proof  of 
direct  payment,  and  reducing  it  by  proof  of  set-off,  was  taken  in 
Bunner  v.  Neil,  1  Dall.  457,  and  in  Brailey  v.  Miller,  2  Id.  74. 
The  question  in  each  was,  whether  under  the  five  pound  Act  of 
1745,  and  the  act  extending  the  jurisdiction  of  justices  to  cases 
not  exceeding  ten  pounds,  a  plaintiff  who  had  brought  an  action 
in  the  Common  Pleas  for  a  demand  exceeding  ten  pounds,  but 
who  recovered  less  than  that  sum,  could  be  charged  with  the 
costs.  The  plaintiff  was  held  liable  for  the  costs  in  the  case  of 
reduction  by  direct  payment,  and  not  liable  in  the  case  of  set-off. 
The  point  had  also  been  referred  to  in  another  case,  that  of 
Cooper  V.  Coats,  1  Dall.  808. 

In  Wilson  v.  Daniel,  3  Dall.  401,  a  question  was  presented 
under  the  Judiciary  Act  of  the  United  States,  which  provides 
that  there  shall  be  no  removal  of  a  civil  action  from  the  Circuit 
Court  into  the  Supreme  Court,  unless  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  $2000.  It  was  an  action  of  debt  for 
the  penal  sum  of  ^60,000,  on  a  bond  taken  as  an  indemnity  in 
an  attachment  in  a  State  Court.  The  attachment  had  been  dis- 
missed, and  the  plaintiffs  (the  defendants  in  the  attachment)  laid 
their  damages  at  X20,000.  The  jury  found  for  plaintiff  the 
*591  ^^^^  ^^  ^^^  declaration  mentioned  to  be  discharged  *by 
payment  of  $1800  damages.  The  Court  entered  judgment 
for  j£60,000 — the  judgment  to  be  discharged  by  payment  of 
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$1800  with  costs.  The  question  was  made  whether  the  Supreme 
Court  had  jurisdiction  of  the  cause.  The  decision  was  in  favour 
of  the  jurisdiction.  Chief  Justice  Elsworth  said,  ^'  To  ascertain 
the  matter  in  dispute  we  must  recur  to  the  foundation  of  the 
original  controversy,  to  the  matter  in  dispute  when  the  action 
was  brought.  The  descriptive  words  of  the  law  point  emphati- 
cally to  this  criterion  ;  and  in  common  understanding,  the  thing 
demanded,  and  not  the  thing  found,  constitutes  the  matter  in  dis- 
pute between  the  parties."  The  Chief  Justice  afterwards,  in 
order  to  guard  against  a  misapprehension  of  his  language,  adds 
this  remark,  ^^  It  was  not  intended  to  say  that  on  every  such 
question  of  jurisdiction,  the  demand  of  the  plaintiff  is  alone  to 
be  regarded ;  but  that  the  value  of  the  thing  put  in  demand 
furnished  the  rule." 

Without  noticing  particularly  all  of  the  cases  in  Pennsylvania 
in  which  the  subject  has  been  directly  or  incidentally  mentioned,  I 
think  the  views  of  the  Supreme  Court  have  been  expressed  so 
comprehensively  and  explicitly  in  Rodman  v,  Hutchinson,  4 
Whart.  242,  as  to  put  an  end  to  any  difficulty  in  reference  to 
cases  like  the  one  now  before  us,  and  also  in  relation  to  nearly 
all  the  actions  which  may  probably  be  brought  in  this  Court. 
After  stating  the  usual  argument  which  is  pronounced,  as  it 
certainly  is  a  plausible  one  against  the  position  that  under  the 
acts  establishing  this  Court,  the  sum  demanded  by  the  plaintiff 
is  the  sum  in  controversy.  Judge  Kennedy,  in  delivering  the 
opinion  of  the  Court,  says,  '^  the  amount  claimed  by  the  plaintiff 
is  almost  universally  considered  and  understood  to  be  the  sum  in 
controversy,  when  denied  by  the  defendant,  and  never  the  sum 
found  due  by  the  jury." 

He  then  proceeds  to  notice  at  some  length  the  practical  incon- 
veniences which  must  attend  a  different  construction  of  the  law, 
and  concludes  with  this  authoritative  language:  '^We  are  there- 
fore of  opinion  that  the  sum  actually  demanded  by  the  plaintiff, 
must  be  taken  to  be  the  sum  in  controversy,  according  to  the  true 
meaning  of  the  act,  and  regarded  as  the  test  of  jurisdiction." 

He  recognizes  no  distinction  between  actions  ex  delicto  and 
actions  ex  contractUy  nor  between  a  reduction  of  the  claim  by 
proof  of  direct  payment  and  a  reduction  by  set-off;  and  where 
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the  plaintiff  has  a  pritnd  facie  case  for  more  than  a  hundred 
dollars,  and  asks  a  verdict  for  it,  and  under  the  general  issue 
the  amount  is  reduced  by  proof  offered  by  the  defendant,  the 
effect  of  which  proof  is  necessarily  submitted  to  the  jury,  there 
is  not  in  my  opinion,  any  sufficient  ground  for  a  discrimination 
upon  this  subject  between  direct  payment  and  set  off.  The  cases 
of  Cooper  v.  Goats  and  Bunner  v.  Neil,  in  1  Dall.  and  Brailey 
t;.  Miller,  in  2  Dall.  are  not  in  conflict  with  these  views,  as  the 
question  of  jurisdiction  was  not  involved  in  any  of  them.  In 
what  I  have  said  I  have  had  reference  to  the  plea  of  the  general 
issue  in  assumpsit.  It  is  not  necessary  to  the  decision  of  the 
case  before  us,  to  inquire  whether  a  plea  to  the  jurisdiction, 
could  not  be  so  framed  as  to  place  on  the  record,  in  due  form, 
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any  facts  tending  *to  defeat  the  action.     Perhaps  the  dis- 


tinction between  the  reduction  of  a  debt  by  proof  of  direct 
payment,  and  the  reduction  of  it  by  proof  of  set-off,  would,  out 
of  deference  to  the  early  cases  just  referred  to,  and  to  the  opinion 
of  Mr.  President  Hemphill  in  Byrne  v.  Gordon,  2  Browne  274, 
be  enforced  through  the  instrumentality  of  the  latter  plea. 

Where  the  plaintiff,  whatever  may  be  the  amount  stated  in  the 
declaration,  cannot  exhibit  his  case,  without  showing  at  the  same 
time  a  reduction  of  the  original  claim,  by  payment  made  to  him 
prior  to  the  commencement  of  the  suit,  his  demand  must  of  course 
be  for  the  reduced  sum,  as  the  amount  which  was  due  to  him  at 
the  institution  of  the  action,  and  under  the  present  powers  of 
this  Court,  a  non-suit  could  be  directed  by  the  judge  even  under 
the  plea  of  the  general  issue.  Whether  in  the  absence  of  such 
power  of  ordering  a  non-suit,  the  Court  would  on  the  want  of 
jurisdiction  thus  manifestly  and  indisputably  appearing  put  a 
stop  to  the  proceeding,  by  discharging  the  jury,  or  would  direct 
a  verdict  for  the  defendant  with  a  statement  of  the  jury,  to  be 
made  a  part  of  the  record,  that  the  verdict  was  so  rendered  upon 
the  ground  of  a  want  of  jurisdiction,  the  sum  demanded  not 
exceeding  one  hundred  dollars,  I  do  not  stop  to  inquire.  The 
absurdity  of  prosecuting  an  action  under  such  circumstances  is 
so  striking,  that  the  case  is  not  likely  to  occur. 

For  the  reasons  thus  briefly  exhibited,  I  am  of  opinion  that 

the  rule  for  a  new  trial  should  be  made  absolute. 
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But  even  if  I  thought  the  Court  had  not  jurisdiction  of  the 
cause,  I  should  concur  in  awarding  a  new  trial.  As  the  case  was 
submitted  to  the  jury,  jurisdiction  was  actually  entertained,  and 
a  general  verdict  given  which  would  debar  the  plaintiff  from 
recovering  in  another  action.  The  plaintiff  could  have  been  put 
in  a  position  to  obtain  relief  from  this  difficulty,  only  by  making 
this  rule  absolute.  The  case  of  Parker  v.  Elding,  1  East  852, 
furnished  indeed  a  precedent  for  the  course  pursued,  but  I  can- 
not acquiesce  in  the  soundness  of  the  decision  there  so  far  as  it 
embraces  this  point,  nor  recognize  it  as  an  authority.  The 
question,  though  embraced  by  the  judgment,  seems  to  have  been 
passed  over  without  a  special  consideration,  as  one  merely  inci- 
dental to  another  topic  to  which  the  attention  of  the  Court  has 
been  mainly  directed.  Bule  absolute. 

The  following  concurring  opinion  was  delivered  by 
Stroud,  J. — This  was  an  action  of  assumpsit.  The  declara- 
tion contained  all  the  common  counts.  The  pleas  were  non 
assumpsit  and  payment.  The  only  count  to  which  the  evidence 
applied  was  that  for  goods  sold  and  delivered.  Under  this  the 
plaintiff  proved  that  on  the  19th  of  May,  1836,  he  had  sold 
through  an  agent,  who  did  not  disclose  his  principal,  10,096  feet 
of  lumber  at  011  per  thousand  feet,  making  $111  05  aa  the 
whole  value.  Credit  was  given  to  the  1st  of  June  of  that  year. 
A  few  months  afterwards,  a  payment  of  $50  was  made  in  part  of 
the  (111  05.  A  corresponding  receipt  in  writing  wa«  then 
given.  The  balance  unpaid  was  on  an  exact  calculation  $62  64, 
with  interest  from  August  26th,  1886.  The  agent  of  the  plaintiff 
had  never  communicated  to  the  plaintiff  this  receipt  of  the  $50, 
or  without  *doubt  his  counsel  would  have  directed  suit  to  p^g^ 
have  been  brought  before  an  alderman  instead  of  this 
Court.  The  agent,  who  proved  the  sale  of  lumber,  proved  also 
the  receipt  of  the  $50,  and  the  plaintiff  at  once  lowered  his  de- 
mand to  the  balance  which  remained  unpaid. 

I  told  the  jury  that  inasmuch  as  the  amount  originally  due  by  the 
defendant,  had  been  reduced  by  a  direct  payment  to  a  sum  which 
together  with  interest  was  less  than  one  hundred  dollars,  this  Court 

had  no  jurisdiction,  and  the  verdict  must  be  for  the  defendant. 
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Two  objections  have  been  taken  to  tbis  direction.  Tbe  first 
and  only  one  relied  upon  by  the  plaintiff's  counsel  is,  that  the 
sum  in  controversy  mentioned  in  the  Act  of  Assembly  applies  to 
the  original  indebtedness  of  the  defendant,  and  that  the  reduc- 
tion of  this  sum  below  one  hundred  dollars  even  by  a  direct  pay- 
ment, does  not  destroy  the  jurisdiction  of  this  Court. 

On  this  subject,  Judge  Hemphill,  first  president  of  this  Court, 
made  the  following  remarks,  not  long  after  the  Court  was  insti- 
tuted. '^  To  give  a  reasonable  construction  to  the  act  the  Court 
must  always  look  to  the  substantial  controversy  between  the 
parties,  unembarrassed  by  technical  rule.  In  an  action  on  a 
promissory  note,  for  instance,  the  principal  and  interest  is  the 
sum  in  controversy ;  for  goods  sold,  the  value  of  the  goods ;  for 
work  done,  the  value  of  the  work ;  and  in  these  cases  the  verdict 
will  ascertain  the  jurisdiction.  If  the  plaintiff's  demand  is  re- 
duced by  set-off,  the  jurisdiction  will  not  be  affected ;  but  if  it  be 
reduced  by  direct  payments,  the  plaintiff  ought  to  have  preferred 
his  claim  in  another  tribunal."  Byrne  v.  Gordon,  2  Browne's 
Rep.  274. 

So  much  of  these  remarks  as  assert  th&t  this  Court  has  the 
power  to  decide  upon  its  jurisdiction  from  a  combined  view  of 
the  verdict  and  the  evidence  in  the  cause,  has  long  since  been 
overruled  by  the  Supreme  Court :  Kline  r.  Wood,  9  S.  &  R.  299. 
But  the  correctness  of  the  principle,  that  in  actions  ex  contraetUy 
although  the  original  demand  may  have  been  above  one  hundred 
dollars,  yet  if  by  a  direct  payment  of  a  portion  of  it  before  the 
commencement  of  the  suit,  a  reduction  below  that  sum  has  been 
effected,  this  Court  has  not  jurisdiction,  has  never  been  called  in 
question.  This  doctrine  did  not  originate  with  the  decision  of 
Byrne  v,  Gordon.  It  was  stated  and  enforced  in  an  analogous 
manner  in  Cooper  v.  Coats,  1  Dall.  808.  In  that  case  a  bond 
and  warrant  to  confess  judgment  had  been  executed  by  the  de- 
fendant for  iS600.  Before  the  judgment  was  entered  up,  he  had 
paid  so  much  of  the  money  as  reduced  the  sum  really  due  to  less 
than  £10.  Notwithstanding  this  reduction,  the  plaintiff  entered 
up  judgment  on  the  warrant  in  the  Court  of  Common  Pleas  of 
this  county,  instead  of  suing  before  a  justice  of  the  peace,  whose 
jurisdiction  at  that  time  comprehended  debts  not  exceeding  £10. 
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Bj  the  then  existing  law,  where  a  suit  was  brought  in  the  Com- 
mon Pleas  which  was  cognizable  also  before  a  justice  of  the 
peace,  unless  the  plaintiff  filed  a  previous  affidavit  of  his  belief 
that  he  was  entitled  to  more  than  ^10,  and  the  verdict  was  for 
less  than  that  sum,  the  judgment  upon  the  verdict  was  directed 
to  be  without  costs.  Cooper  t;.  Coats  was  decided  in  reference 
to  these  "^laws ;  and  it  was  there  held  that  although  the 
bond  was  for  £600,  yet  as  the  sum  really  due  when  the  '- 
judgment  was  entered  under  the  warrant  was  but  <£7,  and  this 
reduction  had  been  occasioned  by  direct  payments,  the  plaintiff 
was  not  entitled  to  costs.  Had  the  reduction  been  effected  by 
matters  in  the  nature  of  a  set-off  and  not  actual  payment,  the 
decision  would  have  been  otherwise,  as  was  then  intimated,  and 
in  a  subsequent  case,  Brailey  v.  Miller,  2  Dall.  74,  was  expressly 
adjudged,  and  in  Bunner  v.  Neil,  1  Dall.  457. 

The  principle  therefore  stated  by  Judge  Hemphill,  that  in  ac- 
tions ex  contractu  where  the  sum  in  controversy  had  been  re- 
duced to  less  than  iSlOO,  before  the  commencement  of  the  action 
by  means  of  direct  payments,  this  Court  has  not  jurisdiction,  is 
a  sound  one,  and  there  was  no  misdirection  in  that  part  of  the 
charge. 

But  admitting  this  principle,  can  the  defendant  take  advantage 
of  it  under  the  general  issue  ?  It  is  unnecessary  to  notice  the 
plea  of  ^'  payment,"  since  the  general  issue  which  is  pleaded  with 
it,  is  more  comprehensive. 

It  is  stated  by  Chitty  (1  Chitty's  PL  474,  note  b),  "  if  there 
be  a  total  want  of  jurisdiction  in  any  of  the  Courts  of  England, 
the  matter  may  be  pleaded  in  bar  or  given  in  evidence  under  the 
general  issue,  even  in  actions  in  the  Superior  Courts  at  West- 
minster." The  principal  authority  which  he  cites  for  this  posi- 
tion is  Rex  V.  Johnson,  6  East  583.  This,  however,  was  not  the 
point  of  that  decision,  and  what  is  said  on  the  subject  is  extra^ 
judicial.  He  cites  also  Parker  v.  Elding,  1  East  852,  which  is 
unquestionably  a  full  authority  to  the  purpose,  and  unless  there 
is  something  peculiar  in  the  inferior  jurisdiction  there  mentioned, 
goes  beyond  it,  and  would  justify  the  ruling  in  the  case  before 
us.     The  reporter's  syllabus  in  Parker  v.  Elding  is,  ^'  where  a 

public  statute  for  erecting  a  Court  of  inferior  jurisdiction,  enacts 
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that  no  action  for  any  debt  not  amounting  to  £4^  and  recoverable 
by  that  act,  shall  be  brought  in  any  of  the  King's  Courts  of 
Westminster,  &c.,  against  any  person  residing  within  the  jurisdic- 
tion of  such  inferior  Court,  such  statute  is  a  defence  upon  the 
general  issue  to  a  party  bringing  himself  within  it,  who  is  sued 
in  the  superior  Courts."  The  declaration  in  that  case  was  like 
that  before  us  in  assumpsit,  and  the  plea  the  general  issue,  and 
it  was  there  objected  on  the  trial  that  the  defence  that  the  sum 
in  controversy  was  less  than  X4,  could  not  be  taken  under  the 
general  issue,  but  should  have  been  pleaded  specially.  Tet  the 
judge  at  nisi  prius  overruled  this  objection,  and  directed  a  ver- 
dict to  be  given  for  the  defendant.  And  this  ruling  was  sus- 
tained by  the  Court  in  banc. 

The  inferior  jurisdiction  referred  to  in  this  case,  was  a  Court 
in  the  Isle  of  Ely,  which  is  ^'  a  royal  franchise,"  and  jurisdiction 
over  all  causes  as  well  criminal  as  civil,  was  formerly,  if  not  at 
the  present  time,  exercised  by  the  Bishop  of  Ely :  1  Bl.  Com. 
119,  and  the  King's  ordinary  writs  issuing  under  the  great  seal 
out  of  Chancery,  do  not  run  there :  8  Ibid.  78.  Whether  this 
circumstance  had  any  influence  on  that  decision,  is  not  intimated 
in  the  report,  but  from  Chitty's  note  it  seems  probable  that  it 
had.  But,  however  this  may  have  been,  there  is  such  a  palpable 
^go-i  inconsistency  in  directing  a  '^'verdict  to  be  taken  which  must 
conclude  the  plaintiff  ever  afterwards,  on  the  ground  that 
the  Court  has  no  jurisdiction  of  the  cause  at  all,  that  I  cannot 
recognize  the  decision.  If  the  decision  left  the  rights  of  the  par- 
ties as  they  stood  before,  the  absurdity  of  exercising  jurisdiction 
to  decide  that  none  was  possessed,  would  be  harmless,  and  might 
be  on  this  account  perhaps  tolerated.  So  it  seems  to  have  been 
thought  in  Rex  v.  Johnson,  in  Anthon  v.  Fisher,  2  Doug.  650, 
n.  182,  and  in  Rex  v.  Hayden,  8  Mass.  R.  24. 

On  the  single  ground,  therefore,  that  this  defence  was  not 
open  to  the  defendant  on  the  general  issue,  but  should  have  been 
pleaded  specially,  so  that  the  record  would  exhibit  the  true 
reason  of  the  decision,  and  thus  the  rights  of  the  plaintiff  be  pre- 
served, I  am  of  opinion  that  the  jury  were  misdirected,  and  a 
new  trial  should  be  granted.  Bule  absolute. 
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The  following  concurriDg  opinion  was  delivered  by 

Jones,  J. — In  this  case  the  parties  were  at  issue,  upon  the 
plea  of  non  assumpsit,  and  upon  the  trial  of  the  cause  evidence 
of  payment  was  received,  which  if  believed  by  the  jury  would 
reduce  the  plaintiff's  demand  to  a  sum  less  than  $100.  Where- 
upon the  judge  charged  the  jury  that  if  they  should  find  that 
the  plaintiff's  demand  was  by  direct  payment  and  not  by  set-off 
reduced  to  a  less  sum  than  $100,  the  Court  had  no  jurisdiction, 
and  that  they  ought  to  find  for  the  defendant.  The  jury  found 
accordingly,  and  the  question  now  is,  whether  that  direction  was 
right. 

There  can  be  no  doubt  that  the  jurisdiction  of  this  Court  ex- 
tends only  to  cases  where  the  amount  in  controversy  exceeds 
$100,  for  such  is  the  express  provision  of  the  Act  of  Assembly 
by  which  the  Court  itself  is  constituted.  Neither  is  it  doubted 
that  the  judge  upon  the  trial  of  the  cause,  had  the  power  to  put 
a  stop  to  the  proceedings  in  any  stage  of  them,  on  it  being 
shown  clearly  that  the  Court  has  no  jurisdiction  of  the  matter 
in  controversy,  but  the  question  is,  whether  the  Court  on  the 
trial  of  the  general  issue  could  submit  to  the  jury  a  question  of 
fact  upon  which  the  jurisdiction  of  the  Court  depends,  and  direct 
the  jury  to  give  a  verdict  for  the  plaintiff  or  defendant  accord- 
ing as  they  should  find  that  fact  to  be. 

It  seems  to  me  very  clearly  that  he  could  not,  because  the 
Court  in  doing  so  would  retain  jurisdiction  while  its  jurisdiction 
was  called  in  question,  and  in  case  the  jury  should  find  a  verdict 
for  the  defendant  on  the  ground  that  the  Court  has  not  jurisdic- 
tion, as  they  have  done  in  this  case,  a  judgment  on  that  verdict 
would  be  inconsistent  with  the  reason  upon  which  it  is  founded, 
for  the  judgment  would  debar  the  plaintiff  of  another  action  in 
another  Court,  only  on  the  ground  that  this  Court  has  jurisdic- 
tion of  the  matter  in  controversy,  whereas  the  judgment  itself 
rests  upon  a  verdict  which  was  given  on  the  ground  that  the 
Court  had  no  jurisdiction.  This  result  is  produced  by  the  legal 
effect  of  a  judgment  upon  the  general  issue,  while  a  verdict  for 
the  defendant  upon  a  plea  in  abatement  to  the  jurisdiction  of 
the  Court,  would  not  debar  the  plaintiff  from  his  action  before 

any  Court  having  jurisdiction.     It  follows,  therefore,  that  while 
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the  Court  has  the  power  to  dismiss  a  cause  clearly  not  within 
*aAr\  *^^  jurisdiction,  yet  if  the  facts  upon  which  the  jurisdic- 
tion of  the  Court  depends  are  in  controversy,  they  cannot 
be  tried  upon  the  general  issue ;  in  fact,  cannot  be  tried  at  all 
if  the  defendant  has  pleaded  a  plea  in  bar  with  full  defence,  be- 
cause such  a  plea  admits  the  jurisdiction  of  the  Court  as  well 
as  the  capacity  of  the  plaintiflf  to  sue.  Pleas  to  the  jurisdiction 
of  the  Court  are  pleas  of  abatement.  They  must  be  pleaded  in 
person  and  with  half  defence,  and  when  issue  in  fact  is  taken 
upon  such  a  plea  and  it  is  found  against  the  defendant,  the  judg- 
ment for  the  plaintiff  is  peremptory,  qtiod  recuperet j  and  the  jury 
should  assess  the  damages.  But  if  the  verdict  be  for  the  de- 
fendant, the  judgment  thereon  would  conclude  only  to  the  juris- 
diction of  the  Court,  and  not  to  the  merits  of  the  controversy 
between  the  parties. 

There  is,  however,  one  case  in  which  the  jurisdiction  of  the 
Court  may  be  inquired  of  under  the  general  issue,  and  that  is 
where  no  Court  of  the  county  has  jurisdiction  of  the  cause ;  for 
when  that  is  the  case  no  action  can  be  maintained  by  the  law  of 
the  land.  See  8  Mass.  26 ;  Rea  v.  Hayden,  1  Douglas  450 ;  3 
Johns.  113.  And  a  judgment  would  not  debar  the  Court  of  a 
foreign  country  having  jurisdiction,  from  taking  cognizance  of 
the  cause.  In  every  other  case  the  defendant  by  not  calling  in 
question  the  jurisdiction  of  the  Court  submits  to  it,  and  by  plead- 
ing a  plea  in  bar  in  fact  affirms  it,  and  the  judge  at  the  trial 
had  authority  only  to  try  the  issue  joined  between  the  parties, 
and  not  to  allow  the  jurisdiction  of  the  Court  to  be  called  in 
question  under  a  plea  that  admitted  it. 

The  cases  in  which  the  judge  may  interfere  of  his  own  motion, 
must  be  clear  of  controversy. 

Where,  for  example,  it  appears  by  the  pleading  that  the  Court 

has  not  jurisdiction,  as  when  the  plaintiff  alleges  a  cause  of 

action  of  sufficient  amount  to  give  the  Court  jurisdiction,  but 

closes  his  case  without  ever  giving  evidence  of  a  claim  exceeding 

$100,  the  Court  may,  as  Chief  Justice  Tilghman  remarks  (1  Binn. 

142),  put  a  stop  to  the  proceedings  and  dismiss  the  jury.     But 

this  is  quite  a  different  thing  from  retaining  the  jurisdiction  and 

proceeding  to  try  the  fact  upon  which  the  jurisdiction  depends. 
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I  have  treated  this  question  on  the  prinoiples  of  pleading,  and 
if  our  Courts  had  treated  the  question  on  that  ground,  it  seems 
to  me  all  embarrassment  would  have  been  avoided. 

The  peculiarity  of  the  case  is,  that  the  question  of  jurisdiction 
turns  upon  the  amount  in  controversy,  and  this  is  usually  the 
only  question  which  is  litigated  under  the  general  issue. 

But  if  the  controversy  as  to  the  sum  in  dispute  is  carried  with 
a  view  to  the  question  of  jurisdiction,  and  the  question  is  to  be 
submitted  to  the  jury,  it  must  by  the  principles  of  pleading  be 
done  under  a  plea  to  the  jurisdiction.  It  may  be  inquired,  how- 
ever, how  a  plea  is  to  be  framed  to  meet  the  question.  This 
question  does  not  arise.  But  I  conceive  there  can  be  no  real 
difficulty  in  framing  a  plea  which  shall  sufficiently  allege  in  a 
proper  way  any  matter  which  can  avail  to  defeat  the  action.  It 
is  sufficient  to  say,  that  upon  the  issue  joined,  the  question  of 
jurisdiction  could  not  be  tried,  and  the  effect  of  entering  judgment 
upon  the  verdict;  would  be  to  debar  the  plaintiff  from  an  action 
before  an  alderman,  although  it  is  conceded  that  something  is 
justly  due  to  him. 

I  am  of  opinion  that  this  rule  should  be  made  absolute. 

See  Hayes  v,  Robb|  9upra  3  P.  L.  J.  29. 


In  the  Supreme  Court  for  the  Eastern  District  of  Pennsylvania. 

Ross  V.  Marct. 

June,  1836. 

1.  Deeds  of  county  commissioners  not  made  in  pnrsnance  of  a  public  sale 
confer  no  title. 

2.  A  patent  from  the  Commonwealth  is  conclusiye  as  to  its  recitals,  as  against 
adverse  interests,  founded  on  improvement  rights,  arising  subsequently  to 
the  date  of  such  patent. 

'I'This  was  an  action  of  ejectment,  in  which  Zebulon  p^^g 
Marcy  claimed  to  recover  from  Solomon  Ross  parts  of  two 
tracts  of  land  in  Luzerne  county,  surveyed  on  warrants  to  Mary 
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Hewes  and  Martha  Moulder.  The  plaintiff  exhibited  and  relied 
on  two  patents  granted  to  him  by  the  Commonwealth  for  these 
two  tracts,  and  dated  the  6th  day  of  July,  1882.  The  patent 
for  the  Mary  Hewes  survey  contained  the  following  recital : — 
^^  Which  said  tract  of  land  was  surveyed  in  pursuance  of  a  war- 
rant dated  the  15th  day  of  February,  1794,  granted  to  said  Mary 
Hewes,  whose  right  in  and  to  the  said  tract  by  virtue  of  sundry 
conveyances  and  other  assurances  in  law,  became  vested  in  the 
said  Zebulon  Marcy."  The  other  patent  recited  a  warrant  to 
Martha  Moulder,  of  the  same  date,  and  that  her  right  had  become 
vested  in  Zebulon  Marcy.  The  terms  of  the  recitals  in  the  two 
patents  were  the  same.  The  defendant  proved  that  he  went  into 
possession  of  the  lands  and  commenced  an  improvement  on  the 
two  tracts,  which  laid  contiguous,  in  the  summer  of  1832,  but 
subsequently  to  the  date  of  the  plaintiff's  patents.  He  showed 
further,  that  on  the  2d  day  of  December,  1820,  the  treasurer  of 
Luzerne  county  sold  these  tracts  to  the  county  commissioner 
for  taxes;  that  on  the  4th  day  of  April,  1826,  the  commis- 
sioners made  deeds  to  Marcy,  commonly  called  Redemption  Deeds, 
for  the  tracts,  in  consideration  of  one  dollar  each ;  Marcy,  how- 
ever, paying  in  addition,  the  taxes  and  costs  that  had  been 
charged  against  the  lands  during  the  time  they  remained  in  the 
hands  of  the  commissioners.  He  showed  further  that  on  the 
trial  of  the  cause  before  arbitrators  the  plaintiff  had  exhibited 
those  deeds  as  the  titles  on  which  the  patents  had  been  obtained, 
and  that  the  deeds  were  not  made  in  pursuance  of  a  public  sale  by 
the  commissioners. 

Under  these  circumstances  the  defendant's  counsel  insisted 
that  the  patents  or  the  recitals  in  them  were  not  conclusive  of 
title,  and  that  Marcy  had  not  a  legal  and  valid  title  under  the 
deeds  of  the  commissioners. 

The  Court  below  (Scott,  President),  was  of  opinion  that  the 
deeds  of  the  commissioners,  not  made  in  pursuance  of  a  public 
sale,  conferred  no  title,  but  that  the  patents  issued  to  the  plaintiff 
before  the  defendant  went  into  possession,  and  the  recitals  con- 
tained in  them  were  conclusive  against  the  defendant,  and  a  ver- 
dict or  judgment  passed  for  the  plaintiff. 

The  defendant  sued  out  a  writ  of  error,  and  assigned  this 
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opinion  *of  the  Court  for  error,  and  the  cause  was  argued 
in  the  Supreme  Court  at  Sunbury,  at  the  June  Term  of  L 
1886,  by  ConyngAam  for  plaintiff  in  error,  and  by  Woodward  {or 
the  defendant  in  error.     The  judgment  of  the  Supreme  Court 
affirmed  the  judgment  of  the  Court  below. 

For  the  plaintiff  in  error  it  was  submitted :  that  the  plaintiff 
below  rested  his  cause  upon  the  patent  from  the  commissioners 
to  him,  together  with  proof  that  the  defendant  had  entered  upon 
the  land  after  the  date  of  the  patent. 

The  defendant  below,  now  plaintiff  in  error,  then  proved  that 
on  the  trial  of  the  cause  before  arbitrators,  the  plaintiff  had 
shown,  as  the  mesne  conveyances  of  title  between  the  warrantee 
and  patentee,  deeds  from  the  treasurer  of  Luzerne  county  to  the 
commissioners  of  said  county  for  the  land  sold  as  unseated,  for 
arrearages  of  taxes,  together  with  other  deeds  (bearing  date  more 
than  five  years  after  the  purchase  by  the  commissioners,  and 
consequently  after  the  period  of  redemption  had  expired),  from 
the  county  commissioners  to  the  plaintiff,  not  founded  on  any 
public  sale,  but  being  simply  releases  for  a  small  consideration 
of  the  interest  of  the  county  in  the  lands. 

It  was  then  argued  upon  the  part  of  the  defendant  below,  that 
these  deeds,  being  entirely  unauthorized  by  any  Act  of  Assembly, 
did  not  devest  the  title  of  the  county  or  vest  in  the  plaintiff  any 
title  either  legal  or  equitable,  and  therefore  that  the  plaintiff 
surreptitiously  obtained  his  patent  or  deeds  showing  no  title  in 
him,  the  title  being  in  truth  at  the  time  in  the  county,  and  still 
being  therefore  an  outstanding  title  in  them. 

The  Court  below  assented  to  the  correctness  of  this  argument, 
and  so  charged  the  jury,  but  further  charged  that  though  such 
was  the  case,  still  the  patent  was  conclusive  as  to  title  against 
the  defendant,  whose  possession  commenced  subsequent  to 
the  date  thereof,  and  therefore  that  the  above  mentioned  cir-* 
cumstances  did  not  in  any  way  affect  the  plaintiff's  right  to 
recover. 

The  question  then  now  is,  is  tlie  patent  conclusive  ?  We  do 
not  deny  but  that  it  is  primd  fade  evidence  sufficient  for  the 
plaintiff  in  the  first  place.  As  to  this  point  we  refer  to  several 
authorities,  showing  what  the  Supreme  Court  have  said :  Bixler, 
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V.  Baker,  4  Binn.  218 ;  James  v.  Betz,  2  Id.  12 ;  Whitmire  v. 
Napier,  4  S.  &;  B.  290. 

The  patent,  however,  though  evidence,  is  not  conclusive  upon 
the  Commonwealth.  We  refer  to  Diggs  v.  Downing,  4  S.  &  B. 
858 ;  Burd  t;.  Seaborn,  6  Id.  187 ;  Little  v.  M'Farland,  1 
Penna.  501 ;  Brown  v.  Gallowaj,  1  Peters  C.  G.  Bep.  291 ; 
Smith  V.  Collins,  5  Watts  564,  dissenting  opinion  of  Houston, 
Justice. 

If  a  patent  is  not  conclusive  as  to  surveys,  &;c.,  why  should  it 
be  so  as  to  any  other  recitals. 

If  not  conclusive  as  to  the  Commonwealth,  why  should  it  be  so 
as  to  one  claiming  under  her,  after  the  date  of  the  patent,  such 
as  the  supposed  situation  of  the  defendant  below,  in  the  present 
case. 

*781  *^^^  Courts  in  our  State  should  especially  be  cautious 
in  adopting  the  opinion  of  the  judges  below,  as  we  all  know 
the  great  looseness  which  prevails  in  our  pubUc  offices  in  relation 
to  the  issuing  of  patents.  Sometimes  mere  suggestion  or  allega- 
tion is  sufficient,  and  never  is  any  probate  or  acknowledgment  of 
a  deed  poll  or  mesne  conveyances  required. 

In  Jackson  v,  Lanton,  10  Johns.  28,  the  conclusiveness  of  a 
first  patent  against  a  second  one  for  the  same  land  is  held, 
because  there  is  in  the  State  of  New  York  a  mode  in  Chancery 
given,  by  which  the  first  can  be  avoided  for  mistake.  In  this 
State,  however,  there  is  no  remedy  in  Chancery,  and  why  should 
not  our  Courts,  exercising  the  joint  jurisdiction  of  law  and 
equity,  in  an  ejectment  relieve  against  a  patent  surreptitiously 
or  fraudulently  obtained. 

A  defendant  without  title  may  avail  himself  of  a  title  in  some 
other  than  the  plaintifi*.  If  the  title  in  this  cause  be  in  truth  in 
the  county  of  Luzerne,  why  now  should  the  plaintiff  recover, 
because  he  pursuaded  the  officers  of  the  land  office  to  issue  to 
him  a  patent  to  which  he  had  no  right  ? 

Again,  we  contend  that  in  the  patent  there  is  no  recital  of  any 
direct  fact,  any  particular  deed ;  it  is  simply  the  recital  of  a  con- 
clusion, of  generalities,  and  consequently  no  estoppel.  Co.  Litt. 
852,  B. ;  Cro.  Eliz.  700 ;  4  Com.  Dig.  (E.  4) ;  1  Cov.  &  Hugh. 
Dig.  624  ;  Ph.  8,  citing  Vaugh.  82 ;  22  Eng.  C.  L.  78  (2  Barn. 
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&  Adol.  278),  and  cases  there  cited ;  2  Han.  Dig.  1024  ;  Werk- 
heiser  v.  Werkheiser,  3  Bawle  333,  citing  10  Vin.  Ab.  656,  pi.  7, 
5 ;  2  T.  R.  171 ;  Carver  v.  Astor,  4  Pet.  87. 

For  the  defendant  in  error,  it  was  insisted  that  the  patents  or 
the  recitals  were  conclusive  of  title  against  a  person  claiming  a 
title,  which  originated  subsequent  to  the  date  of  the  patent,  and 
the  following  authorities  were  cited :  Boardman  and  Others  v. 
Lessee  of  Reed  and  Ford,  6  Peters'  Rep.  342 ;  Jackson  v. 
Lauton,  10  Johns.  Rep.  24 ;  Hoofnagle  v.  Anderson,  7  Wheat. 
212 ;  Stringer  et  al.  v.  Young  et  al.,  3  Pet.  341 ;  Dovebaugh 
V.  Smith,  3  Binn.  175,  191 ;  Penrose  v.  Griffith,  4  Id.  231 ; 
Downing  v.  Gallagher,  2  S.  &  R.  456 ;  Diggs  v.  Downing,  4 
Id.  348 ;  Allison  v.  Rankin,  7  Id.  272 ;  Ford  v.  Gray,  1  Salk. 
285;  Nash  v.  Turner,  1  Esp.  218. 

The  patent  conferred  the  legal  title  on  Marcj,  and  the  holder 
of  the  legal  title  can  recover  in  ejectment,  and  a  wrongdoer 
cannot  set  up  the  outstanding  equity  to  defeat  him.  Duer  v. 
Boyd,  1  S.  &  R.  208 ;  Cluggage  v.  Duncan,  1  Id.  117 ;  Hunt 
V,  Crawford,  8  Penna.  R.  426. 


In  the  District  Court  for  the  Oity  and  County  of  Philadelphia, 

William  Bradford's  Administrator  v.  T.  Bradford's 

Executor. 

Coram. — Stroud,  J.,  and  Jones,  J. 

December  1842. 

An  acknowledgment  of  debt  signed  by  an  attorney  at  law,  on  behalf  of  his 
client,  is  not  a  sufficient  *'  instrument  of  writing  for  the  payment  of  money/' 
to  entitle  the  plaintiff  to  judgment  for  want  of  an  affidavit  of  defence. 

This  case  was  submitted  without  argument. 
J.  W.  Wallace^  Esq.,  for  plaintiff. 

J.  M.  Scott^  Esq.,  for  defendant. 
VOL.  I.— 14  (209) 
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^YQ-1       "^This  was  a  suit  by  an  administrator  de  bonis  non^  to 
recover  from  the  executor  of  a  former  administrator,  a  bal- 
ance which  had  been  decreed  by  the  Orphans'  Court  to  be  due 
from  one  estate  to  the  other. 

The  paper  filed  was  drawn  up  in  the  handwriting  of  the  defend- 
ant. It  began  by  correcting  an  error  in  the  decree,  and  after 
several  minute  calculations  of  interest,  &c.,  concluded  by  saying, 
'^  now  it  is  agreed,  &;c.,  that  the  balance  hereinafter  stated,  shall 
be  the  amount  as  due  at  the  date  of  the  confirmation  of  the  said 
report,  viz.,  July  26,  1841,  $2727  77 ;"  and  was  signed  by  the 
attorneys  to  the  suit  J.  W.  Wallace,  Esq.,  for  plaintiff,  and  J.  M. 
Scott,  Esq.,  for  defendant.  The  defendant  having  protested 
against  the  sufficiency  of  the  paper,  as  not  coming  within  the 
terms  of  the  act — ^'  an  instrument  of  writing  for  the  payment  of 
money,"  a  rule  was  taken  by  consent,  to  show  cause  why  judg- 
ment should  not  be  entered  notwithstanding. 

The  Court  was  of  opinion  that  the  paper  was  not  a  sufficient 
instrument,  within  the  meaning  of  the  act ;  being  signed  by  an 
attorney  at  law. 


In  the  Court  of  Common  Pleas  of  the  City  and  County  of 

Philadelphia* 

O^Brien  V,  Yantike  and  Mallort. 

October,  1842. 

In  a  suit  against  a  partnership,  if  a  partner  Toluntarilj  submits  to  be  ex- 
amined on  the  part  of  the  plaintiff  against  himself  and  his  copartners 
jointly,  he  is  admissible  for  that  purpose,  and  the  rule  is  the  same  in  con- 
tract and  in  tort. 

This  was  a  rule  for  a  new  trial. 

Mr.  Clat/tony  appeared  for  the  plaintiff. 

St  G.  T.  Campbell,  Esq.,  for  the  defendant. 

(210) 


Vol.  II.]  O'BRIEN  v,  VANTINE.  93 

The  facts  and  points  in  this  case  are  fully  set  forth  in  the 
opinion,  which  was  delivered  by 

*KiNG,  P.  J. — The  only  question  in  this  case  in  refer-  p  ^q^ 
ence  to  which  I  have  felt  any  difficulty,  arises  from  the 
admission  of  Daniel  Mallory,  one  of  the  defendants,  as  a  witness 
for  the  plaintiff,  to  prove  the  receipt  of  the  chattel  which  was 
the  subject-matter  of  the  action.  On  the  trial  Mallory  offered 
himself  as  a  witness  for  this  purpose,  and  being  objected  to 
by  Mr.  Campbell  on  behalf  of  the  defendant,  was  received 
by  the  Court.  The  circumstance  that  a  witness  is  a  party  to 
the  suit,  does  not  per  se  disqualify  him  from  testifying.  If 
offered  to  sustain  the  cause  of  action,  or  the  defence  to  it,  he  is 
objectionable  on  the  ground  of  interest.  If  a  plaintiff  is  called 
upon  to  testify  against  his  claim,  or  a  defendant  to  repudiate  his 
defence,  they  are  exempt  on  the  ground  of  their  privilege  as 
parties.  The  true  reason  of  this  exception  in  favor  of  a  party 
is  said  to  be  '^  the  extraordinary  temptation  to  which  it  would 
expose  him ;  or  perhaps  the  unjust  advantage  it  would  give  his 
adversary,  as  the  motive  which  would  induce  the  jury  to  give  im- 
plicit credit  to  all  he  should  say  against  himself,  would  piompt 
them  to  disregard  whatever  he  might  say  in  his  own  favor.*' 
Taylor  v.  Fitzsimmons  and  Henderson,  17  S.  &  B.  455.  But 
whatever  may  be  the  reason,  a  party  cannot  be  examined  against 
his  will.  But  if  he  voluntarily  submits  to  such  an  examination, 
why  refuse  to  hear  him  ?  After  a  partnership  is  established,  an 
admission  by  either  defendant  proving  a  joint  liability  would  be 
clearly  evidence.  Why  should  such  an  admission  be  less  effica- 
cious if  made  under  the  sanction  of  a  voluntary  oath  ?  It  is  cer- 
tainly no  worse  for  the  associates  than  an  admission  without  such 
a  sanction,  and  may  be  much  better.  In  Taylor  v.  Fitzsimmons, 
17  S.  &  R.  453,  the  admissions  of  one  of  the  joint  defendants  of 
the  existence  of  the  co-partnership  and  as  to  who  composed  it, 
was  admitted  against  all  the  defendants,  and  ruled,  on  error 
brought,  to  be  correct.  In  Quinlan  t;.  Davis,  6  Whart.  174,  it 
is  said,  in  the  course  of  similar  reasoning,  that  ^^  if  the  plaintiff 
were  to  make  a  declaration  against  his  interest  out  of  Court,  evi- 
dence of  that  declaration  would  be  admissible,  and  the  proof  is 
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equally  credible,  if  with  the  consent  of  the  defendant  who  waives 
all  objection  to  his  testimony,  he  declares  the  same  thing  on  his 
oath  at  the  time  of  trial."  If  this  doctrine  is  sound  as  to  one  of 
several  joint  plaintiffs  testifying  against  the  supposed  joint  cause 
of  action,  why  is  it  not  equally  valid  in  the  case  of  a  joint  defend- 
ant voluntarily  coming  forward  to  support  the  plaintiff's  claim, 
as  well  against  himself  as  his  co-defendants  ?  The  distinction 
in  the  two  cases,  if  it  exists ;  is  to  be  found  in  the  fact,  that  the 
"^951  ^^^^'^^^^^^^  ^  testifying  has  an  interest  to  subserve  of  that 
^direct  nature,  which  according  to  fundamental  principles 
excludes  him  from  testifying.  Nor  is  that  the  condition  of  one 
of  two  co-partners,  defendants  in  an  action  of  trover,  brought  for 
the  convenience  of  property  deposited  with  the  firm  in  the  regular 
course  of  their  business  as  pawnbrokers.  According  both  to 
authority  and  principle  I  think  not.  If  he  proves  any  fact  tend- 
ing to  show  such  conversion,  by  both  or  either  members  of  the 
firm,  he  fixes  on  himself  a  liability  for  the  whole  damages  in  com- 
mon with  his  associates.  For  the  conversion  by  one  partner  of 
property  which  comes  into  the  possession  of  the  firm  on  partner- 
ship account,  is  the  conversion  of  all,  and  makes  all  liable  in 
trover.  Nesbitt  v.  Patton,  4  Rawle  120.  Mallory's  real  interest 
here  was  to  testify  against  the  party  calling  here,  who  hazarded 
his  case  in  doing  so.  In  testifying  as  he  did,  he  induced  a  verdict 
against  himself  as  well  as  his  partner  Yantine,  which  he  must 
either  himself  pay,  or  if  payment  is  coerced  from  Yantine,  Mal- 
lory  must  ultimately  respond  to  him  for  such  payment  on  final 
settlement.  For  although  there  is  no  contribution  among  tort- 
feasors, it  is  equally  true,  that  a  partner  may  be  made  answerable 
to  the  firm  for  misconduct  involving  it  in  responsibility.  Nesbitt 
V.  Patton,  4  Rawle  120.  Doe  t;.  Green,  4  Espinasse  Rep.,  is  a  case 
very  much  resembUng  this  in  principle;  that  waa  an  ejectment 
against  J.  and  G.  Green,  in  which  J.  Green  suffered  judgment  by 
default,  and  G.  Green  took  defence.  On  the  trial,  the  defendant 
J.  Green,  against  whom  judgment  by  default  had  been  taken,  was 
offered  as  a  witness  to  prove  that  the  premises  were  held  of  the 
plaintiff.  He  was  objected  to  on  the  ground  that  by  assisting  the 
plaintiff  to  recover,  he  enabled  him  to  recover  the  mesne  profits 
against  the  defendant  George  Green,  and  so  protected  himself, 
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being  otherwise  solely  reliable  by  reason  of  his  having  snffered 
judgment  to  go  against  him  by  default.     But  Lord  EUenborough 
overruled  the  objection,   saying,   that  ^'this  was  not  a  direct 
interest,  but  a  remote  and  only  possible  advantage,  which  the 
witness  might  have,  and  which  could  Dot  render  him  incompetent." 
In  Blackett  v.  Weir,  5  B.  &  C.  385,  similar  doctrine  is  broached. 
There  in  an  action  of  assumpsit  brought  to  recover  for  goods  sold 
and  delivered,  a  witness  called  by  the  plaintiff  admitted  on  his 
voir  dire  that  he  was  jointly  liable,  yet  was  still  held  competent. 
"It  is  said,"  observes  Abbott,  Chief  Justice,  "  that  this  witness 
had  an  interest.     He  had  so,  but  it  was  to  defeat  the  plaintiff,  for 
in  the  event  of  his  recovery,  the  defendant  would  be  entitled  to 
contribution  from  the  witness.     In  actions  of  trespass,  witnesses 
apparently  open  to  a  much  stronger   objection  are  constantly 
admitted.     In  that  action  a  recovery  against  one  of  several  co- 
trespassers,  is  a  bar  to  an  action  against  others,  and  yet  scarcely 
a  circuit  passes  without  an  instance  of  a  person  being  called  who 
has  committed  a  trespass,  to  prove  he  did  it  by  the  command  of 
the  defendant.     In  that  case  a  verdict  for  the  plaintiff  would  be 
a  discharge  to  the  witness,  there  being  no  contribution  in  actions 
of  tort."     In  Hall  v.  Cuzon,  9  B.  &  C.  696,  this  point  arose 
again  in  an  action  ""brought  to  charge  a  party  a«  a  partner  p^Q/> 
in  a  trading  company ;  and  a  witness  who  by  other  testi- 
mony than  his  own  was  shown  to  be  a  shareholder  in  the  com- 
pany, was  held  competent  to  prove  the  defendant  in  the  action  to 
be  also  a  partner.     The  objection  was  then  taken  that  the  witness 
was  incompetent  on  the  ground  that  he  had  an  interest  in  fixing 
the  defendant  as  a  co-partner,  inasmuch  as  he  would  be  liable  to 
contribute  a  certain  proportion,  and  the  witness'  proportion  would 
be  so  much  diminished.     But  the  Court  (Lord  Tenterden,  Chief 
Justice)  held,  "  that  the  case  could  not  be  distinguished  from  the 
case  just  cited  of  Blackett  v.  Weir ;  that  it  was  similar  in  principle 
to  that  of  joint  trespassers,  and  that  although  the  recovery  against 
one  of  several  trespassers  was  a  bar  to  an  action  against  the  others, 
yet  in  practice  the  co-trespasser  was  constantly  called  to  prove 
that  he  did  the  act  by  the  command  of  the  defendant."     Our 
case  like  the  actions  of  trespass  referred  to  by  the  Chief  Justice 
in  these  cases,  sounds  in  tort ;  but  differs  from  them  in  the  fact, 
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that  the  joint  tort-feasor  here,  was  not  discharging  himself  from 
liability  as  was  the  co-trespasser,  but  being  a  party  to  the  suit, 
and  admitting  his  joint  liability,  was  really  imposing  the  burden 
of  it  upon  himself,  by  his  own  testimony  voluntarily  given. 

Norman  v,  Norman  and  Harvey,  2  Yeates  154,  is  a  case  in  our 
own  Supreme  Court,  forty  years  earlier  than  these  English  de- 
cisions of  the  same  character,  and  settled  on  the  same  principles. 
There  in  an  action  brought  against  Norman  and  Hai^ey,  the  latter 
only  was  arrested.  Norman  the  other  defendant  against  whom 
nan  est  was  returned,  paid  the  plaintiff  one-half  his  demand.  On 
the  trial,  Harvey  having  disputed  the  plaintiff's  demand,  the 
other  defendant  Norman  was  called  as  a  witness  to  establish  the 
plaintiff's  case,  and  objected  to.  But,  say  the  Court,  **  Norman 
cannot  be  compelled  to  give  evidence  on  the  part  of  the  plaintiff, 
but  he  may  be  sworn,  if  he  has  no  objection  thereto.  He  is  pro- 
duced to  charge  the  partnership  and  therefore  swears  against  his 
own  interest.  If  the  plaintiff  recover  his  demand  against  Harvey, 
the  same  will  be  debited  to  the  witness,  who  will  be  obliged  to 
pay  his  proportion  thereof  on  a  settlement  of  the  partnership 
accounts."  Here  is  the  case  of  one  of  two  partners  admitted  as 
a  witness  in  a  case  arising  from  contract,  where  no  question  could 
exist  as  to  the  liability  of  the  testifying  partner  for  contribution. 
The  fact  of  Norman  having  paid  part  of  the  debt  is  not  referred 
to  by  the  Court,  or  apparently  considered  in  their  decision,  which 
is  placed  on  the  distinct  principle,  that  the  witness  was  testifying 
against  his  interest,  and  not  claiming  his  exemption  as  a  party 
was  rightly  heard.  On  the  whole,  we  are  of  opinion  that  no 
error  was  committed  in  admitting  Daniel  Mallory  as  a  witness. 
The  rule  for  a  new  trial  is  discharged. 


*119]    */w  the  Court  of  Common  Pleas  of  Berks  County. 

Ik  rb  Johk  Harrold. 

Decembefj  1840. 

A.  B.  was  a  natiTe  of  Saxon j,  and  came  to  New  Orleans  in  the  jear  1800. 
He  resided  there  in  1803,  when  Louisiana  was  ceded  by  France  to  the 
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United  States,  bj  treaty  of  April  30th,  1803,  and  continued  to  reside  there 
until  1811,  when  he  removed  to  the  State  of  Pennsjlyania,  and  there  has 
lived  ever  since.  He  resided  for  many  years  in  the  ward  in  which  he  offered 
to  vote,  and  had  annually  paid  his  proportion  of  the  county  tax. 
Held,  that  the  said  Treaty  of  April  30th,  1803^  of  which  the  3d  Article  declares, 
that  "  the  inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the 
Union  of  the  United  States,  and  admitted  as  soon  as  possible  according  to 
the  principles  of  the  Federal  Constitution  to  the  enjoyment  of  all  the  rights, 
advantages  and  immunities  of  citizens  of  the  United  States,"  Ac,  conferred 
upon  A.  B.  citizenship,  in  the  absence  of  naturalization  under  the  laws 

« 

which  were  then  and  have  from  time  to  time  since  been  in  force,  and  that 
being  such  citizen,  he  was  entitled  to  vote  "  under  our  State  Constitution 
and  laws  regulating  elections." 

The  facts  and  points  Iq  this  case  are  set  forth  in  the  opinion, 
which  was  delivered  by 

Banks,  P.  J. — The  case  which  has  been  stated  for  the  opinion 
of  the  Court,  shows  the  defendant  was  a  judge  of  the  late  election 
for  electors  of  President  and  Vice-President  of  the  United  States, 
held  in  the  North  Ward  in  the  borough  of  Beading. 

John  Harrold,  the  plaintiff,  claimed  the  right  to  vote  at  said 
deletion.  When  he  offered  his  ticket,  his  right  to  vote  was  chal- 
lenged by  some  one  present,  and  his  vote  was  rejected  by  the 
defendant. 

This  action  has  been  entered,  as  I  suppose,  rather  to  try  the 
question  of  right  on  the  part  of  the  plaintiff,  than  to  recover 
damages  for  any  supposed  injury. 

The  plaintiff  is  a  native  of  Saxony,  in  Germany,  and  came  to 
New  Orleans  in  the  year  1800,  where  he  continued  to  reside  until 
the  year  1811,  when  he  left  New  Orleans,  and  came  into  the 
State  of  Pennsylvania,  where,  as  a  man  of  business,  property 
and  good  reputation,  he  has  resided  ever  since.  He  has  resided 
for  a  great  many  years  in  the  ward  in  which  he  offered  to  vote, 
and  has  annually  paid  his  proportion  of  the  county  tax. 

The  objection  to  his  right  to  vote  was,  that  he  was  not  a  citizen 
of  the  United  States,  and  not  to  non-residence,  or  non-payment 
of  tax  on  his  part. 

Mr.  Harrold  having  been  an  inhabitant  of  the  Colony  or  Pro- 
vince of  Louisiana  at  the  time  it  was  ceded  by  France  to  the 
United  States,  by  virtue  of  the  treaty  of  the  30th  of  April,  1803, 
claims  himself  to  be  a  citizen  of  the  United  States.     This  claim 
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of  citizenship  is  founded  on  the  3d  article  of  said  treaty,  and 
which  reads  as  follows :  ^^  The  inhabitants  of  the  ceded  territory 
shall  be  incorporated  in  the  Union  of  the  United  States,  and 
admitted  as  soon  as  possible,  according  to  the  principles  of  the 
Federal  Constitution  to  *the  enjoyment  of  all  the  rights, 
-'  advantages,  and  immunities  of  citizens  of  the  United 
States ;  and,  in  the  meantime,  they  shall  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  liberty,  property  and  the 
religion  they  profess." 

The  power  of  making  war,  and  also  of  making  treaties,  is  most 
clearly  conferred  on  the  Government  of  the  United  States  by  the 
American  people,  by  authority  of  the  Constitution.  These  great 
and  essential  powers  must,  in  every  government  be  lodged  some- 
where, as  necessary  to  its  defence,  welfare  and  existence.  This 
power  necessarily  carries  with  it  the  power  and  right  to  acquire 
territory,  either  by  treaty  or  conquest.  If  territory  be  ceded  by 
treaty,  its  acquisition  is  confirmed  by  deed,  which  is  a  law  of  the 
land,  and  the  country  thus  ceded  becomes  a  portion  of  that  nation 
to  which  it  is  annexed,  according  to  the  stipulations  contained  in 
the  deed  of  cession. 

By  the  act  of  cession,  the  relation  between  the  inhabitants  and 
their  former  sovereign  is  dissolved,  and  by  the  treaty  stipulations 
new  relations  are  created  between  them  and  the  government 
which  has  become  the  sovereign  of  their  territory.  The  deed 
which  transfers  the  country,  also  transfers  the  allegiance  of  the 
inhabitants  who  remain  in  it. 

Louisiana  was  the  first  territory  acquired  by  the  United  States 
by  treaty  with  a  foreign  power.  It  is  a  part  of  the  history  of 
our  country,  that  strong  objections  were  made  to  it  at  the  time 
by  many  wise  and  excellent  men  in  various  parts  of  the  Union. 
The  transaction  was  nevertheless  received  with  great  public  favor 
by  a  vast  majority  of  the  nation,  and  resulted  in  the  full,  undis- 
turbed and  undisputed  possession  of  the  ceded  territory  by  the 
United  States.  The  acquisition  was  one  of  immense  importance 
to  the  peace  of  this  Union,  and  the  almost  universal  acquiescence 
in  it  by  the  people,  and  the  several  States,  establishes  the  fact, 
that  the  powers  exercised  in  making  the  treaty,  were  properly 

exercised. 
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This  treaty,  thus  beneficially  and  solemnly  made,  is  a  supreme 
law  of  the  land.  It  is  so  ordained  by  the  Constitution,  and  must 
be  so  regarded  by  this  Court,  and  whatever  rights  it  secures  to 
the  plaintiff  must  be  awarded  to  him. 

It  has  been  argued,  that  inasmuch  as  Congress  possesses  the 
power  "to  establish  an  uniform  rule  of  naturalization,"  that  this 
treaty  does  not  confer  citizenship  upon  the  plaintiff,  in  this 
absence  of  naturalization  under  the  laws,  which  were  then,  and 
have  from  time  to  time  since  been  in  force. 

It  is  a  well  settled  doctrine  in  England,  that  natural  born  sub- 
jects owe  an  allegiance  which  is  perpetual,  and  cannot  be  devested 
by  acts  of  their  own.  The  principle  of  naturalization  which  is 
found  in  our  Constitution  goes  far  towards  a  renunciation  of  this 
doctrine.  It  provides  for  the  naturalization  of  foreigners  on  their 
own  acts  alone,  in  conforming  to  our  laws,  without  the  consent  of 
the  sovereign  to  whom  they  owed  allegiance.  Allegiance  by  birth 
is  nothing  more  *than  that  tie  or  duty  of  obedience  which  r*-i  oi 
the  subject  owes  to  that  sovereign  within  whose  dominions, 
and  under  whose  protection  he  was  born.  Although  it  be  fully 
conceded  that  the  general  principle  is,  that  the  allegiance  thus 
due  cannot  be  dissolved  by  any  act  of  the  subject  alone  ;  yet  it 
cannot,  I  presume,  be  denied  that  it  may  be  dissolved  by  the 
mutual  consent  of  the  government  and  its  citizens,  or  of  a  sover- 
eign and  his  subjects.  The  government  may  release  the  gov- 
erned from  their  allegiance  with  their  consent.  This  I  appre- 
hend to  be  a  plain  rule  of  municipal  law,  and  is  found  in  the 
law  of  nations.  From  this  doctrine  it  follows,  that  upon  the 
cession  of  a  country  the  allegiance  of  the  inhabitants  passes  to 
the  new  sovereign,  for  every  sovereign  may  release  his  right  to 
allegiance  by  voluntary  grant.  Thus  it  is,  that  upon  the  con- 
quest of  a  country,  allegiance  passes  by  operation  of  law  to  the 
conqueror.  He,  as  sovereign  de  facto^  has  a  right  to  claim  the 
allegiance  of  those  are  subdued  by  his  power,  and  submit  to  the 
protection  of  his  arms.  In  case  of  abdication,  allegiance  passes 
by  operation  of  law  to  him  who  is  appointed  successor. 

Did  the  French  Government  by  this  treaty  transfer  the  alle- 
giance of  all  the  then  inhabitants  of  the  Colony  or  Province  of 
Louisiana,  to  the  Government  of  the  United  States  ?     Did  the 
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then  inhabitants  consent  to  such  transfer  ?  And  did  the  Govem- 
ment  of  the  United  States  agree  to  accept  of  their  allegiance  ? 
If  so,  what  more  solemn  and  satisfactory  mode  could  be  devised 
for  conferring  upon  them  the  rights  of  citizenship.  Here  would 
be  the  combined  act  of  both  governments,  and  the  consent  of  the 
inhabitants  themselves.  This  would  surely  be  sufficient,  and 
indeed  nothing  more  could  be  done. 

By  the  third  article  the  inhabitants  are  given  up  to  the 
United  States.  They  are  to  look  to  that  government  alone  for 
the  protection  of  their  rights.  It  therein  prombes  to  them  the 
enjoyment  of  all  the  rights,  advantages,  and  immunities  of  citi- 
zens of  the  United  States.  To  it  they  are  to  look  for  the  pro- 
tection of  their  liberty,  property  and  religion.  To  its  guardian- 
ship they  submitted  with  the  strongest  assurances,  that  their  just 
rights  should  be  maintained  from  all  force  or  violence  from  abroad 
or  at  home.  This  article  does  confer  citizenship  most  clearly 
upon  the  then  inhabitants,  and  it  is  most  obvious  that  it  was  so 
understood  at  the  time  by  the  contracting  powers,  as  well  as  by 
the  inhabitants  themselves.  By  the  very  terms  of  this  treaty, 
not  only  the  country  but  the  allegiance  of  the  inhabitants  is  also 
transferred. 

In  the  deed  that  was  made  of  the  delivery  of  the  treaty  and 
signed  by  the  agents  of  the  two  governments  on  the  20th  Dec, 
1803,  is  found  the  following  language : — ''  And  the  said  citizen 
Lausat,  in  consequence  at  this  present  time,  delivered  to  the 
Commissioners  of  the  United  States,  in  this  public  sitting,  the 
keys  of  the  city  of  New  Orleans,  declaring  that  he  discharges 
from  their  oaths  of  fidelity  towards  the  French  Republic  the  citi- 
zens and  inhabitants  of  Louisiana,  who  shall  choose  to  remain  under 
the  dominion  of  the  United  States." 

'*'In  the  proclamation  that  was  issued  on  the  same  day 
-^  by  Mr.  Claiborne,  then  exercising  the  powers  of  Grov- 
emor  and  Intendant  of  the  Province  of  Louisiana,  is  found  the 
following  clause : — ^^  And  I  do  hereby  exhort  and  enjoin  all  the 
inhabitants  and  other  persons  within  the  said  Province,  to  be 
faithful  and  true  in  their  allegiance  to  the  United  States,  and 
obedient  to  the  laws  and  authorities  of  the  same,  under  full 
assurance  that  their  just  rights  will  be  under  the  guardianship  of 
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the  United  States,  and  will  be  maintained  from  all  force  or  violence 
from  without  or  within." 

In  the  address  delivered  by  Governor  Claiborne  to  the  assem- 
bled inhabitants  at  this  same  time,  he  began  with  these  signifi- 
cant and  most  emphatic  words  :  "  Fellow  Citizens  of  Louisiana." 
And  in  conclusion  adds  this  language ;  "  As  for  myself,  Fellow 
Citizens,  accept  a  sincere  assurance  that  during  my  continuance 
in  the  situation  in  which  the  President  of  the  United  States  has 
been  pleased  to  place  me,  every  exertion  will  be  made  on  my 
part  to  foster  your  internal  happiness,  and  forward  your  general 
welfare ;  for  it  is  only  by  such  means  that  I  can  secure  to  myself 
the  approbation  of  those  great  and  just  men  who  preside  in  the 
councils  of  our  nation." 

In  a  communication  made  by  Thomas  Jefferson,  then  President 
of  the  United  States,  to  both  Houses  of  Congress,  on  the  16th  of 
January,  1804,  relative  to  this  treaty,  and  the  government  of  the 
ceded  territory,  he  in  conclusion  employs  this  language :  "On 
this  important  acquisition,  so  favorable  to  the  immediate  inter- 
ests of  our  western  citizens,  so  auspicious  to  the  peace  and 
security  of  the  nation  in  general,  which  adds  to  our  country  ter- 
ritories so  extensive  and  fertile,  and  to  our  citizens  new  brethren 
to  partake  of  the  blessings  of  freedom  and  self-government,  I 
offer  to  Congress  my  sincere  congratulations." 

When  the  deed  of  the  delivery  of  said  territory  was  made,  the 
American  flag  was  raised,  and  our  national  stars  and  stripes  were 
unfolded  in  the  breeze,  amidst  national  salutes,  and  the  shouts 
and  acclamations  of  the  inhabitants,  thus  giving  the  fullest 
demonstration  that  they  had  renounced  their  former  allegiance 
and  yielded  obedience  to  the  constituted  authorities  of  the  Uni- 
ted States,  and  took  protection  under  its  national  banner,  claim- 
ing all  common  benefits  and  sharing  one  common  destiny. 

In  a  letter  directed  to  Robert  R.  Livingston,  Minister  to 
France,  by  James  Madison,  then  Secretary  of  State,  dated  Janu- 
ary 31st,  1804,  these  sentiments  are  continued:  "The  letters 
subsequent  to  that  date  from  Governor  Claiborne,  who  is  charged 
with  the  present  administration  of  the  ceded  territory,  show  the 
occupancy  by  our  troops  of  the  military  posts  on  the-  Island  of 
New  Orleans,  and  on  the  western  side  of  the  Mississippi  was  in 
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progress  ;  and  that  the  state  of  things  in  other  respects  was  such, 
as  was  to  be  expected  from  the  disposition  of  the  bulk  of  the 
inhabitants,  and  the  manifest  advantages  to  which  they  have 
become  entitled  as  citizens  of  the  United  States."  In  the  same 
letter,  while  treating  of  the  present  government  of  the  *ter- 
'  J  ritory  and  its  future  prospects,  he  adds,  "  In  the  mean- 
time the  mild  spirit,  in  which  the  powers  derived  from  the  Govern- 
ment of  the  United  States  will,  under  its  influence  be  adminis- 
tered, the  paternal  interest  which  it  takes  in  the  happiness  of 
those  adopted  into  the  general  family,  and  a  scrupulous  regard 
to  the  tenor  and  spirit  of  the  treaty  of  cession,  promise  a  con- 
tinuance of  that  satisfaction  among  the  people  of  Louisiana, 
which  has  thus  far  shown  itself." 

The  territory  of  Louisiana  was  no  part  of  the  nation  at  the 
adoption  of  the  Constitution,  but  when  it  was  ceded,  it  was  to  be 
held  and  governed  as  any  other  territory  which  belonged  to  us. 
That  the  inhabitants  became  citizens  of  the  United  States  by  vir- 
tue of  the  treaty,  may  be  collected  from  the  provision,  that  as 
soon  as  they  were  sufficiently  numerous  to  protect  themselves 
and  to  form  a  State  Government,  they  were  to  be  admitted  into 
the  Union  as  an  independent  State.  There  is  no  intimation  any 
where,  that  there  was  to  be  any  further  naturalization.  By  the 
treaty  the  inhabitants  became  citizens  of  the  United  States.  All 
the  ucts  of  our  public  functionaries  from  the  highest  to  the  low- 
est speak  this  language,  and  most  fully  demonstrate  this  intent, 
as  being  common  to  all  concerned  or  interested  in  the  treaty. 
After  the  treaty.  Congress  considered  and  treated  the  people  of 
Louisiana  in  the  same  way  they  considered  and  treated  every 
other  territory  of  the  United  States.  They  were  at  all  times 
treated  as  part  of  this  nation.  The  government  was  bound  to  do 
so,  and  it  would  have  been  a  violation  of  the  treaty  and  a  breach 
of  good  faith  to  the  French  Government  and  towards  the  inhab- 
itants, if  they  had  been  treated  in  any  other  way. 

To  conclude  this  part  of  the  case :  this  treaty  is  a  supreme  law 
of  the  land,  and  as  such,  admitted  the  then  inhabitants  of  Louisi- 
ana to  the  enjoyment  of  the  privileges,  rights,  and  immunities  of 
citizens  of  the  United  States.  The  stipulations  in  the  treaty 
most  forcibly  bear  this  import,  and  the  universal  un  ierstanding 
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of  all  branches  of  the  Government  sanctions  this  opinon.  I  do  not 
think  that  Mr.  Harrold  being  a  native  of  Germany  alters  the  case, 
nor  that  /his  having  moved  from  the  territory  before  it  was  ad- 
mitted as  a  State,  varies  the  principle. 

He  was  a  settled  and  permanently  domiciled  inhabitant  of  the 
territory  at  the  time  of  the  treaty.  That  is  enough  for  him. 
He  derived  citizenship  from  this  under  the  treaty,  and  it  accom- 
panied him  in  whatsoever  part  of  the  United  States  he  might 
afterwards  be  a  resident.  Therefore,  that  Mr.  Harrold  is  a  citi- 
zen of  the  United  States,  I  do  not  entertain  a  doubt. 
« 

If  he  is  a  citizen  of  the  United  States  is  he  entitled  to  vote 
under  our  State  Constitution  and  laws  regulating  elections  ?  It 
is  argued  that  he  is  not.  The  third  article  of  our  State  Constitu- 
tion and  first  section  is  as  follows :  '^  In  elections  by  the  citizens, 
every  white  freeman  of  the  age  of  twenty-one  years,  having  re- 
sided in  this  State  one  year,  and  in  the  election  district  where  he 
offers  to  vote  ten  days  immediately  preceding  such  election,  and 
within  two  years  paid  a  state  *or  county  tax,  which  shall 
have  been  assessed  at  least  ten  days  before  the  election,  ^ 
shall  enjoy  the  right  of  an  elector.  But  a  citizen  of  the  United 
States  who  had  previously  been  a  qualified  voter  of  this  State, 
and  removed  therefrom  and  returned,  and  who  shall  have  resided 
in  the  election  district,  and  paid  taxes  as  aforesaid,  shall  be  en- 
titled to  vote  after  residing  in  the  State  six  months :  Provided, 
that  white  freemen  citizens  of  the  United  States,  between  the 
ages  of  twenty-one  and  twenty-two  years,  and  having  resided  in 
the  State  one  year,  and  in  the  election  district  ten  days  as  afore- 
said, shall  be  entitled  to  vote  although  they  shall  not  have  paid 
taxes." 

In  this  article  there  is  a  change  of  language  in  its  different 
parts.  This  variance  in  phraseology  does  not  however  alter  any 
constitutional  purpose.  It  is  merely  accidental  and  wholly  un- 
important. It  begins  with  the  provision,  "  That  in  elections  by 
the  citizens,  every  white  freeman  of  the  age  of  twenty-one  years, 
&c.,  shall  enjoy  the  right  of  an  elector."  Apart  from  residence 
and  the  payment  of  tax,  this  provision  designates  three  great 
and  leading  characteristics.  First,  citizenship.  Second,  that  he 
shall  be  a  white  freeman.     Third,  that  he  shall  be  of  the  age  of 
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twenty-one  years.  The  word  citizens  is  used  here  as  a  general 
term,  without  qualification  or  explanation.  When  provision  is 
made  for  a  qualified  voter  who  may  have  moved  from  the  State 
and  returned,  these  words,  *^  a  citizen  of  the  United  States  "  are 
used.  Also  when  provision  is  made  for  those  who  may  be  be- 
tween the  ages  of  twenty-one  and  twenty-two,  and  which  is  to  be 
found  in  the  proviso,  the  words,  "  That  white  freemen,  citizens 
of  the  United  States,"  are  used.  It  is  thus  most  manifest  that 
no  man  under  our  Constitution  has  the  right  of  an  elector,  unless 
he  be  a  white  f|*eeman  and  a  citizen  of  the  United  States.  ^Take 
the  entire  section,  and  this  is  undeniable.  It  is  equally  clear 
that  the  rights  of  an  elector  are  given  to  every  white  freeman, 
who  is  a  citizen  of  the  United  States,  and  who  may  be  otherwise 
qualified  by  age,  residence  and  the  payment  of  tax.  The  provi- 
sion is  plain,  strong,  definite  and  distinct  in  its  terms.  It  is 
more — it  is  even  mandatory  in  conferring  the  right,  and  says, 
they  shall  enjoy  the  rights  of  electors. 

If  this  is  the  correct  reading  of  the  Constitution,  does  the 
election  law  of  the  2d  of  July,  1839,  deny  this  right  to  any  man, 
who  may  be  constitutionally  qualified  ?  It  must  be  remembered 
that  the  right  is  a  constitutional  one.  The  people  were  not  will- 
ing to  commit  this  important  right  to  ordinary  legislation,  but 
have  made  it  part  of  their  Constitution,  and  thus  placed  it  beyond 
the  reach  of  mere  legislation. 

The  Constitution  does  no  more  than  merely  secure  the  right  to 
certain  classes  of  men.  The  manner  of  holding  the  election,  the 
persons  by  whom  held,  and  their  qualifications,  and  a  great 
variety  of  detail,  is  left  for  legislative  enactment.  The  mode  of 
proof  of  the  qualifications  of  electors,  is  also  a  proper  subject  of 
legislation. 

The  64th  section  of  this  law  is  relied  upon  as  conclusive  against 
the  plaintiflT's  right.  It  provides  that,  ''  every  person  claiming  a 
right  to  vote  at  any  election  as  aforesaid,  shall,  if  required  by 

♦1251  ®^^^®^  *^^  *^®  inspectors  make  proof,"  as  follows  in  the 

section.     It  will  be  observed  in  the  outset  that  this  section 

does  not  undertake  to  confer  the  right  of  suffrage,  nor  does  it 

profess  to  enlarge  or  restrict  it.     Its  purpose  is  to  define  the 
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nature  and  degree  of  proof,  that  shall  be  given  if  required  in 
certain  specified  cases. 

The  fifth  case  provided  for,  is  the  one  that  the  defendant  has 
relied  on  as  decisive  against  the  plaintiff.  It  is  in  these  words  : 
'^  That  having  been  an  alien,  he  has  been  naturalized  comforma- 
blj  to  the  laws  of  the  United  States,  and  as  the  only  evidence 
thereof,  he  shall  produce  a  certificate  thereof  under  the  seal  of 
the  Court  where  such  naturalization  took  place,  except  where 
such  person  shall  have  resided  in  said  ward,  district,  or  towship 
for  ten  years  or  upwards  next  preceding  such  application  to  vote, 
in  which  case  the  oath  of  such  applicant  shall  be  primd  facie 
evidence  of  naturalization."  The  argument  is,  that  no  man 
having  been  an  alien  can  be  permitted  to  vote  without  this  proof, 
if  it  is  demanded.  This  law  was  not  intended  to  cut  off  from  any 
the  right  of  suffrage,  to  whom  that  right  was  secured  by  the 
Constitution.  Its  object  was  to  secure  this  right,  and  to  guard 
against  its  abuse,  and  its  purpose  ought  not  to  be  defeated,  nor 
ought  a  construction  to  be  given  to  it  what  would  make  the 
legislature  do  what  they  have  not  professed  to  do,  and  could  not 
constitutionally  do. 

I  agree  with  the  defendant  that  this  part  of  the  Act  of  Assem- 
bly just  cited,  does  not  comprehend  the  plaintiff's  case.  It  is 
evidently  confined  to  cases  of  ordinary  naturalization  in  Courts 
of  record.  The  person  who  penned  it  had  none  other  in  view. 
It  probably  did  not  occur  to  him  that  there  were  persons  in  this 
State,  who  had  become  citizens  of  the  United  States  by  treaty 
stipulation,  and  not  by  a  proceeding  in  Court.  If  that  case  had 
been  presented  for  his  consideration,  no  doubt  some  provision 
would  have  been  introduced,  regulating  the  manner  of  proof 
necessary  to  secure  the  right  to  persons  of  that  description. 
The  plaintiff's  case  is  therefore  one  that  has  not  been  touched  by 
legislative  hand.  The  proof  which  he  was  to  give,  is  not  defined 
by  statutory  enactment.  Does  this  omission  in  our  State  legis- 
lation impair  his  right  ?  Why  should  it,  or  how  can  it  have  this 
effect  ?  If  th^  plaintiff  by  this  law  is  denied  the  right  of  suffrage, 
so  would  any  alien  born  who  resided  .in  Louisiana  at  the  time  of 
this  treaty,  and  who  remained  there  until  it  was  admitted  as  a 

State,  and  who  may  have  held  the  highest  ofSce  that  can  be 
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given  by  the  people  under  the  Constitution  of  the  United  States. 
I  would  hesitate  long  before  I  would  give  to  this  law  this  mon- 
strous effect.  Such  a  consequence  was  never  contemplated  by 
any  one. 

The  plaintiff's  right  is  found  in  the  Constitution.  The  legis- 
lature has  not  impaired  it.  That  body  has  not  prescribed  for 
him  any  particular  mode  of  proof.  He  has  therefore  not  failed 
to  comply  with  any  rule  of  evidence  which  was  imposed  upon 
him  by  law. 

The  case  then  presents  the  plaintiff  with  a  clear  and  undoubted 

*1^&}  *^^&^^  ^  eiyoy  the  privileges  of  an  elector,  without  any 

interposing  obstacle  to  its  exercise.     This  case  is  one 

which  might  have  been  established  by  any  competent  evidence, 

and  having  done  that,  he  would  have  been  entitled  to  vote. 

This  case  is  one  which  involves  important  principles.  To  un- 
derstand it  properly  requires  a  pretty  extensive  range  of  exami- 
nation. When  the  case  is  examined,  when  all  the  facts  and 
laws  bearing  upon  it  are  presented  to  the  mind,  I  think  no 
reasonable  doubt  can  be  entertained  on  the  subject.  No  propo- 
sitions can  be  more  clearly  established  than  they  establish,  that 
the  plaintiff  is  citizen  of  the  United  States,  and  that  under  the 
Constitution  and  laws  of  this  State,  he  enjoys  the  right  of  an 
elector. 

Judgment  is  therefore  rendered  on  the  case  stated  for  the 
plaintiff. 


In  the  Court  of  Common  Pleas  of  the  City  and  County  of 

Philadelphia,     In  Equity. 

In  be  Estate  of  Samuel  Eckstein,  a  Lunatic. 

November,  1842. 

1.  The  authority  of  the  Court  of  Common  Pleas  over  the  persona  and  estates 
of  lunatics,  is  derived  not  from  the  statutes  giving  equity  jurisdiction  to 
the  Court,  but  f^om  the  sixth  section  of  the  fifth  article  of  the  Constitution 
of  the  Commonwealth. 

2.  At  law,  in  England,  actions  could  be  maintained  against  lunatics,  and 
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neither  the  Insanity  of  a  defendant  at  the  time  of  his  arrest,  nor  its  occur- 
rence subsequent,  gave  any  exemption  from  civil  detainer. 

3.  In  England,  Chancery  possessed  but  a  qualified  jurisdiction  oyer  the  pro- 
perty of  lunatics. 

4.  Under  our  Act,  if  the  personal  estate  is  not  sufficient  for  the  maintenance 
and  payment  of  the  debts  of  a  lunatic,  the  Court  is  authorized  to  make,  on 
the  petition  of  the  committee,  an  order  for  the  sale  or  mortgage  of  such 
parts  of  his  real  estate  as  shall  be  deemed  expedient. 

6.  All  the  assets,  equitable  and  legal,  of  a  lunatic,  are  in  the  first  instance 
applicable  to  the  payment  of  his  just  debts,  and  any  creditor  whose  demand 
is  disputed  may  litigate  it  at  law,  after  due  notice  to  the  committee  of  the 
estate. 

6.  It  is  not  competent  for  any  creditor  of  a  defendant,  found  lunatic  by  due 
course  of  law,  to  issue  and  levy  an  execution  on  his  personal  property  in 
the  hands  of  the  committee  appointed  by  the  Court. 

*I.  The  sole  remedy  of  such  creditor  against  the  personal  estate  of  a  lunatic, 
in  order  to  obtain  payment  of  his  debt,  is  an  application  to  the  Court,  who 
will  require  the  committee  to  raise  the  necessary  funds  from  the  lunatic's 
estate  for  this  purpose. 

8.  A  suit  brought  against  a  lunatic,  and  prosecuted  bon&fide,  under  the  pro- 
visions of  the  Act  of  Assembly  of  this  State,  will  be  conclusive  as  to  the 
amount  and  merit  of  the  plaintiff's  demand. 

9.  An  injunction  will  be  granted  to  restrain  a  creditor,  who  issues  an  execu- 
tion and  levies  on  personal  property  in  the  hands  of  the  committee  of  a 
lunatic. 

This  was  an  application  by  the  committee  of  Samuel  Eckstein, 
a  lunatic,  asking  that  a  special  injunction  issue  to  restrain  a  cred- 
itor from  proceeding  in  her  execution  against  the  personal  pro- 
perty of  the  lunatic,  until  further  order. 

All  the  facts  and  points  in  the  case  will  fully  appear  in  the 
opinion,  which  was  delivered  by 

♦King,  P.  J. — ^William  Conrad  filed  on  the  29th  of  r*i  o-r 
October,  his  petition,  in  which  he  sets  forth  that  Samuel 
Eckstein,  by  due  process  issued  out  of  this  Court,  was  on  the  7th 
of  March  last  past  declared  a  lunatic,  and  to  have  been  one  since 
the  20th  day  of  January,  1842,  and  that  the  petitioner  was  duly 
appointed  a  committee  of  his  estate.  That  on  the  12th  day  of 
January,  1842,  judgment  was  enteted  in  favour  of  Peter  Hertzog 
against  the  said  Samuel,  in  the  District  Court  for  the  City  and 
County  of  Philadelphia,  in  the  penal  sum  of  $20,000,  on  a  bond 

(by  virtue  of  a  warrant  of  attorney  thereunto  annexed)  dated  the 
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14th  of  September,  1841,  conditioned  for  the  payment  of  $10,000 
with  interest  on  the  14th  of  September,  1842.  That  this  bond 
was  accompanied  and  secured  bj  a  mortgage  of  the  same  date, 
on  certain  valuable  property  in  the  county  of  Philadelphia. 
That  on  the  15th  day  of  October,  1842,  after  the  death  of  Peter 
Hertzog  was  suggested,  an  execution  was  issued  by  Ann  Hert- 
zog,  administratrix  of  said  Peter,  and  levied  on  all  the  personal 
property  of  said  lunatic,  which  is  now  in  the  charge  and  custody 
of  the  sheriff  of  Philadelphia  county  under  the  said  execution. 
That  the  said  Ann  Hertzog,  administratrix,  persists  in 
^  '^'enforcing  the  execution  for  the  whole  debt  and  interest 
appearing  to  be  due  on  the  judgment,  which  it  is  said  would  be 
attended  with  a  ruinous  sacrifice,  highly  prejudicial  to  the  inte- 
rests of  the  lunatic  and  his  family,  and  to  his  creditors,  who  are 
numerous,  and  to  a  large  amount,  and  equally  or  more  meri- 
torious in  the  character  of  their  claims  with  the  said  Ann  Hert^ 
zog,  and  entitled  to  participate  in  the  proceeds  of  the  sale  of  the 
property  levied  upon. 

The  petition  then  proceeds  to  allege  certain  facts  and  circum- 
stances, from  whence  if  established  by  proof  it  might  be  fairly 
inferred,  that  the  bond  is  in  whole  or  in  part  satisfied  by  set-offs, 
which  the  lunatic  has  against  the  intestate's  estate.  On  the  filing 
of  this  petition,  together  with  a  special  affidavit  as  to  the  facts 
set  forth  in  it,  the  petitioner  moved  that  a  special  injunction  issue 
to  restrain  Ann  Hertzog,  administratrix,  from  proceeding  on  her 
execution  against  the  personal  property  of  the  lunatic  until  fur- 
ther order.  Mrs.  Hertzog  having  been  brought  into  Court  under 
a  notice  of  this  motion,  and  heard  through  counsel,  we  are  now 
called  upon  to  determine  whether  the  petitioner  is  entitled  to  the 
assistance  of  the  Court  in  the  manner  prayed  for.  The  case  is 
before  us  under  the  petition,  no  counter  affidavits  having  been 
produced  impugning  any  of  its  statements.  From  the  discussions 
at  the  bar,  however,  it  seems  the  execution  plaintiff  was  prepared 
to  produce  such  proofs  if  requisite,  but  did  not,  because  the  case 
was  discussed  on  the  broad  ground  that  no  creditor  has  the  right 
to  levy  an  execution  on  the  personal  property  of  a  defendant 
(who  has  been  found  lunatic  under  a  commission)  in  the  hands  of 

his  committee ;  but  that  the  sole  remedy  of  the  creditor  is  by 
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petition  to  this  Court,  requiring  the  committee  to  pay  the  debts 
from  the  effects  of  the  lunatic,  and  this  whether  said  creditor  is  a 
judgment  creditor  or  otherwise. 

The  question  therefore  for  decision  is  one  of  great  magnitude, 
whether  we  regard  the  pecuniary  interest  of  this  execution  cred- 
itor, or  the  general  principles  involved.  In  this  Commonwealth 
it  is  entirely  new,  nothing  analogous  being  found  in  any  judicial 
precedent.  Deserving,  therefore,  it  has  received  our  most  care- 
ful consideration. 

The  authority  of  this  Court  over  the  persons  and  estates  of 
lunatics,  is  derived  not  from  the  recent  statutes  giving  equity 
jurisdiction  to  this  Court,  but  from  the  sixth  section  of  the  fifth 
article  of  the  Constitution  of  the  Commonwealth.  By  the  clause 
of  our  organic  law  it  is  declared  ''  that  the  Supreme  Court  and 
the  several  Courts  of  Common  Pleas  shall,  beside  the  powers 
heretofore  usually  exercised  by  them,  have  the  power  of  a  Court 
of  Chancery,  so  far  as  relates  to  the  perpetuating  testimony,  the 
obtaining  of  evidence  from  places  not  within  the  State,  and  the 
care  of  the  persons  and  estates  of  those  who  are  non  compotes 
mentis.''  This  clause  remains  in  our  amended  Constitution  in 
the  exact  form  in  which  it  was  introduced  into  the  Constitutions 
of  1776  and  1790,  and  undoubtedly  gives  us  all  the  jurisdiction 
exercised  by  the  English  Courts  of  Chancery  over  lunatics  and 
their  estates.  If  our  authority  extended  no  further,  we  might 
perhaps  have  more  difiSculty  in  extending  the  aid  to  this  r:(ci  og 
^petitioner  asked  for.  At  law  actions  could  be  maintained 
against  lunatics,  and  neither  the  insanity  of  a  defendant  at  the 
time  of  his  arrest  (Nut  v.  Verney,  4  T.  R.  121),  nor  its  occur- 
rence subsequent  (Kevnott  v.  Norman,  2  T.  B.  390),  gave  any 
exemption  to  such  unfortunate  beings  from  civil  detainer  (Ex 
parte  Lighten,  14  Mass.  Bep.  207).  And  Chancery  has  recog- 
nized this  rule  of  law,  although  with  apparent  regret  at  its  effects 
(Anon.,  13  Vesey  589 ;  Ex  parte  Hastings,  14  Yes.  182). 

For  the  better  understanding  of  the  question  under  review,  it 
is  necessary  to  inquire  into  the  nature  and  extent  of  the  author- 
ity exercised  by  the  English  Courts  of  Chancery  over  the  per- 
sons and  estates  of  persons  of  unsound  mind;  how  far  their 
powers  have  been  enlarged  and  extended  by  the  laws  of  this  Com- 
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monwealth :  and  whether  from  both,  any  authority  can  be  de- 
duced, analogous  to  that  invoked  by  this  petitioner. 

Generally  speaking  the  exclusive  authority  over  the  persons 
and  estates  of  non  compotes  mentis  belongs  in  the  first  instance 
to  the  sovereign,  although  in  practice  it  is  delegated  to  others. 
This  authority  is  recognized  in  the  statute  De  Prerogativa  Rege, 
17  Edward  2,  ch.  9  and  10,  which  according  to  the  better 
opinion  and  declaratory  of  pre-existing  rights  and  duties.  In 
practice  it  is  always  given  to  the  Lord  Chancellor,  Lord  Keeper, 
or  Lords  Commissioners,  and  is  a  standing  warrant  to  them  to 
exercise  control  themselves  and  grant  it  to  others,  over  the  per- 
sons and  estates  of  those  found  non  compotes  mentis.  The  ex- 
tent of  this  power  in  the  chancellor,  does  not  appear  in  England 
to  be  very  clearly  defined,  unless  this  has  been  accomplished  by 
recent  statutes.  It  is  always  exercised  by  committees  appointed 
by  the  chancellor,  who  are  nothing  but  bailiffs,  receiving  the 
rents  and  profits  from  the  property  of  the  lunatic  (In  re  Fitz- 
gerald, 2  Sch.  &;  Lef.  487),  to  manage  for  his  best  interests, 
under  the  constant  superintendance  of  Chancery.  The  powers 
of  the  great  seal  or  its  delegate  at  common  law,  extended  no 
farther  than  the  disposition  of  the  personal  estate  of  the  non 
compoSj  and  of  the  rents  and  profits  of  his  real  estate ;  not  ex- 
tending to  any  species  of  alienation  or  conversion  of  the  latter. 
Before  the  recent  English  statutes  referred  to,  enabling  the 
Lord  Chancellor  to  order  the  estates  of  lunatics  to  be  sold  or 
leased,  it  was  held,  that  an  order  in  lunacy  for  such  purpose,  did 
not  give  any  title  to  a  purchaser,  but  only  a  right  of  enjoyment 
during  the  lunacy  of  the  party  whose  right  was  affected.  Ex 
parte  Dykes,  8  Ves.  79.  Possessing  therefore  no  power  to  con- 
vert the  real  assets  of  a  lunatic  into  money  and  thus  to  adminis- 
ter them  equitably  among  his  creditors,  chancellors  did  not  think 
it  proper  to  interfere  with  an  execution  issued  by  a  creditor  and 
levied  on  such  assets.  This  is  shown  by  the  case  of  Ex  parte 
Dyke,  8  Ves.  79  (1803),  where  Lord  Eldon,  after  regretting  his 
want  of  authority  to  authorize  an  absolute  lease  of  a  lunatic's 
estate,  in  order  to  raise  funds  to  pay  his  debts,  declared  that  if 
the  creditors  took  his  leasehold  estates  in  execution  he  could  not 
restrain  them.     This  case  arose  under  a  petition  from  creditors, 
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praying  that  the  master's  report  of  *debts  due  the  peti- 
tioners be  confirmed,  and  the  committee  authorized  to  sell  ^ 
so  much  of  the  personal  and  leasehold  estates  as  should  be  suffi- 
cient to  pay  the  lunatic's  debts.  As  to  the  right  of  the  chancel- 
lor to  so  appropriate  the  personal  estate  of  the  lunatic  no  ques- 
tion was  made,  the  difficulty  only  arising  in  respect  to  his  real 
assets.  The  hesitation  therefore  to  interfere,  arose  from  the 
want  of  competency  in  the  chancellor  to  apply  the  capital  of  the 
real  estate  of  the  lunatic  to  his  support,  or  the  payment  of  his 
debts ;  and  hence  it  became  inequitable  to  intercept  the  creditor's 
common  law  remedy  by  execution,  where  chancery  could  furnish 
him  no  substitute  for  the  enforcement  of  his  claim. 

Over  the  personal  estate  of  a  lunatic  a  broader  authority  was 
extended,  and  this  was  appropriated  to  the  equal  payment  of  his 
debts,  fir^t,  however,  securing  to  him  even  against  his  creditors 
a  sufficient  maintenance.  How  this  jurisdiction  was  exercised, 
is  shown  in  Ex  parte  Hastings,  14  Ves.  182  (1807),  where  a 
petition  was  presented  by  the  wife  and  committee  of  a  lunatic, 
praying  that  his  debts,  some  of  which  were  by  specialty,  others 
by  simple  contract,  might  be  paid  out  of  a  fund  of  £5000  in 
bank,  upon  the  suggestion  that  the  creditors  would  arrest  him. 
"  I  have  no  authority,"  said  Lord  Eldon,  "  to  pay  the  debts  of  a 
lunatic,  unless  I  see  that  it  is  for  the  accommodation  of  his 
estate ;  I  cannot  pay  his  debts  and  leave  him  destitute.  There 
is  no  instance  of  paying  the  debts  of  a  lunatic  without  reserving 
a  sufficient  maintenance  for  him,  as  the  creditors  cannot  touch 
these  funds.  They  may  put  him  in  goal,  but  I  can  maintain  him 
there." 

It  may  have  been,  and  probably  was  the  fact,  that  the  funds 
were  in  bank  to  the  credit  of  the  Court ;  and  hence  not  subject  to 
execution,  being  in  cttstodia  Ugis.  Such  funds  creditors  could 
only  reach  through  an  application  to  the  Court  for  equitable  re- 
lief, which  would  of  course  only  be  granted  on  equitable  terms. 
But  to  this  may  be  answered,  if  a  reason  of  this  kind  is  inter- 
posed against  the  application  of  the  authority  of  Ex  parte  Hast- 
ings to  a  case  like  the  present,  that  the  property  of  a  lunatic  in 
the  hands  of  a  bailiff  and  receiver  of  the  Court  (for  such  and  no 

more,  is  every  committee),  is  as  much  in  custodia  legis  as  if  de- 
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posited  in  bank  to  its  credit,  or  locked  up  in  the  strong  box  of 
the  Court  under  the  care  of  its  officer.  All  these  would  be  bat 
depositories  of  the  Court,  and  over  the  property  in  either  situa- 
tion Chancery  ought  to  exercise  the  same  guardianship,  and  im- 
pose the  same  equitable  restraints,  on  any  creditor  seeking  to 
satisfy  himself  from  it.  If  this  view  of  the  case  of  Ex  parte 
Hastings  is  correct,  it  is  authority  to  show  that  creditors  in 
England,  even  before  the  recent  statutes,  were  not  permitted  to 
reach  the  personal  estate  of  the  lunatic  in  order  to  coerce  the 
payment  of  his  debts,  except  by  the  permission  of  Chancery. 
The  same  inference  is  fairly  deducible  from  Ex  parte  Dykes,  8 
Yes.  79,  if  carefully  considered  with  regard  to  its  circumstanceSi 
and  the  reason  assigned  by  the  chancellor  for  the  conclusions 
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finally  arrived  at  by  him.     For  although  Lord  Eldon  *the 


same  judge  who  ruled  Ex  parte  Hastings,  held  he  could 
not  restrain  the  creditor  from  taking  the  leaseholds  in  execution, 
he  comes  to  this  conclusion  because  of  his  want  of  power  to  sell 
it  himself  and  apply  the  avails  of  such  sale  to  the  payment  of  the 
lunatic's  debts.  It  would  seem  to  follow,  that  where  the  power 
of  Chancery  is  plenary  as  it  undoubtedly  was  then  and  is  now, 
to  apply  the  mere  personal  effects  of  a  lunatic  to  the  payment  of 
his  debts,  that  Chancery  would  restrain  any  creditor  from  mono- 
polizing  them  by  execution.  The  reason  which  induced  Lord 
Eldon  to  refuse  to  restrain  the  levy  of  the  creditor  on  land,  was 
the  inadequacy  of  the  Court  to  turn  it  into  money,  and  admin- 
ister such  money  to  the  payment  of  debts.  This  reason  does  not 
exist  as  to  personal  assets,  and  hence  a  different  conclusion  is 
required.  This  view  seems  to  harmonize  the  cases,  and  makes 
them  important  aids  in  the  final  solution  of  the  case  before  us. 
The  cases  on  this  subject  are  neither  numerous  nor  clear  in  the 
English  Chancery  Books.  This  probably  arises  from  the  qualified 
nature  of  their  jurisdiction  over  the  property  of  lunatics.  For 
it  was  not  until  the  statutes  of  43  Geo.  8,  ch.  75,  of  9th  Geo.  4, 
ch.  78,  and  finally  of  11  Geo.  4,  and  1  Wm.  4,  ch.  65,  that  the 
English  Chancery  had  power  to  sell,  mortgage,  or  lease  the  pro- 
perty of  a  lunatic  for  the  payment  of  debts  or  discharge  of 
incumbrances. 

In  connection  with  this  subject,  Chancellor  Kent  (Executor  of 
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Becher  v.  Van  Cortland,  2  Johns.  CL  246),  observes,  that  from 
the  limited  nature  of  the  authority  of  the  Court  of  Chancery  in 
England  over  lunatics,  previous  to  43  Geo.  3,  the  cases  there  are 
not  quite  applicable  to  the  New  York  tribunals.  The  force  of  this 
remark  will  hereafter  be  seen  to  be  applicable  to  our  own.  '^  The 
custody  of  the  lunatic  is  committed  in  England,"  says  he,  "not 
to  the  Court  of  Chancery,  but  to  an  individual  selected  by  the 
Crown,  who  is  generally,  though  not  always,  the  person  who  has 
the  custody  of  the  great  seal.  But  here  the  charge  of  the  estate 
of  the  lunatic  and  his  maintenance  is  expressly  committed  to  the 
chancellor  (N.  R.  Laws,  vol.  1,  147),  and  the  duty  of  providing 
for  his  maintenance  is  specially  enjoined.  For  this  purpose  the 
committee  is  to  exhibit  on  oath  within  six  months  from  his 
appointment,  an  inventory  of  the  estate,  debts  and  credits  of  the 
lunatic :  and  when  the  personal  estate  shall  be  insufficient  for 
the  discharge  of  the  debts,  he  is  to  present  a  petition  to  the 
chancellor,  setting  forth  the  particulars,  and  amount  of  the  estate 
and  debts.  If  the  personal  estate  shall  appear  to  be  insufficient, 
it  is  made  the  duty  of  the  chancellor  to  cause  so  much  of  the  real 
estate  to  be  sold  as  shall  be  necessary  for  the  discharge  of  the 
debts.  These  provisions  render  the  payment  of  the  lunatic's 
debts  no  longer  a  matter  of  discretion,  but  of  indispensable  duty; 
and  they  contemplate  the  committee  as  being  charged  (though 
undoubtedly  under  the  control  and  direction  of  this  Court),  with 
a  trust  to  be  performed  for  the  benefit  of  creditors,  and  an  agency 
in  the  payment  of  the  debts  and  the  administration  of  the 
♦estate."  In  carrying  out  the  jurisdiction  given  by  this  r^-i^o 
statute,  the  New  York  Chancery  has  goner  the  full  extent 
prayed  for  by  this  petition.  Thus  in  Ex  parte  Heller,  3  Paige 
199,  the  chancellor  observed  that  "  If  any  person  has  a  legal  or 
equitable  claim  against  the  estate  which  is  under  the  care  and 
management  of  the  committee,  who  refuses  to  allow  the  same,  he 
must  apply  to  this  Court  by  petition  to  enforce  his  claim,  and  he 
cannot  be  permitted  to  obtain  payment  by  means  of  a  suit  at  law, 
except  where  the  suit  is  brought  under  the  direction  of  this  Court. 
Although  the  lunacy  of  the  defendant  may  not  always  form  a 
legal  defence,  this  Court,  upon  proper  application  by  the  com- 
mittee, will  restrain  such  a  proceeding  and  compel  the  plaintiff  to 
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come  here  for  justice.  And  even  if  a  party  succeed  in  an  action 
at  law,  it  will  be  a  contempt  of  this  Court  for  him  to  interfere 
with  the  property  which  is  under  its  exclusive  control.  Although 
he  may  afterwards  come  here  for  the  payment  of  his  claim,  he 
must  again  establish  it  in  such  manner  as  this  Court  may  think 
proper  to  prescribe."  In  Ex  parte  Hellings,  6  Paige  489,  the 
Court  stayed  proceedings  in  suits  against  a  lunatic,  commenced 
after  inquisition  found ;  though  it  declined  interfering  summarily 
where  judgment  had  been  obtained  and  executions  issued  before 
the  proceedings  in  lunacy.  ^'  After  the  appointment  of  a  com- 
mittee," says  Chancellor  Walworth  in  the  case  "no  creditor  can 
be  permitted  to  interfere  with  the  property  in  the  hands  of  the 
committee  without  the  permission  of  the  chancellor  or  vice- 
chancellor  having  jurisdiction  of  the  case.  Any  sheriff  who 
should  attempt  to  levy  upon  the  property  of  the  lunatic  under 
such  circumstances,  would  be  punished  as  for  a  contempt  of 
Court."  In  the  earlier  case  of  Brasher  v.  Van  Cortland,  2  Johns. 
Ch.  402,  Chancellor  Kent  declared,  "that  the  fit  and  proper 
remedy  for  the  creditor  of  the  lunatic  is  in  this  Court,  and  not 
by  action  at  law.  The  commitment  by  statute  of  the  case  of  the 
lunatic  and  his  estate  to  this  Court,  and  the  power  given  to  it  to 
sell  the  real  estate,  shows  that  this  is  the  proper  tribunal  to  re- 
sort to."  In  New  York,  therefore,  an  execution  like  this,  issued 
nearly  eight  months  after  the  defendant  has  been  found  lunatic, 
and  his  estate  and  person  placed  in  the  care  of  the  agent  of 
Chancery,  would  never  be  permitted  to  be  levied  on  his  entire 
personal  estate,  to  the  destruction  of  the  interests  of  other  cred- 
itors. The  extent  of  this  protecting  power  of  the  Court,  Chan- 
cellor Kent  regards  as  a  necessary  consequence  of  their  unlimited 
control  over  the  estate,  and  the  statutory  obligation  on  the  Court 
to  appropriate  it  to  the  payment  of  creditors.  (See  Brasher  v. 
Van  Cortland.) 

Is  there  anything  in  our  laws  which  makes  this  wholesome  and 
saving  doctrine  of  New  York  equity,  a  necessary  alien  to  our 
system  ?  A  comparative  view  of  the  New  York  statute  "  of  the 
custody  and  disposition  of  the  estates  of  idiots,  lunatics,  persons 
of  unsound  mind  and  drunkards"  (1  Revised  Stat.  813),  and  our 

Constitution  and  Act  of  Assembly  "relating  to  lunatics  and 
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drunkards"  (Pamph.  L.  1835-36, .  page  589),  will  show  such 
a  conclusion  not  to  be  well  founded.  *Thus  by  the  first  r*i4Q 
section  of  the  New  York  statute,  the  care  and  custody  of 
lunatics,  &c.,  is  given  to  the  chancellor,  who  is  to  provide  /or 
their  safe  keeping  and  maintenance,  and  the  maintenance  of  their 
families,  and  the  education  of  their  children  out  of  their  personal 
estate,  and  the  rents  and  profits  of  their  real  estate.  Our  jurisdic- 
tion is  derived  from  the  Constitution ;  and  our  Act  of  Assembly 
gives  the  management  of  the  real  and  personal  estate  of  lunatics 
and  drunkards  to  the  committees  appointed  by  us ;  and  directs 
them  from  time  to  time  to  apply  so  much  of  the  income  thereof 
as  shall  be  necessary  to  the  payment  of  their  just  debts  and 
engagements,  and  their  support,  and  that  of  their  families,  and 
for  the  education  of  their  minor  children.  If  such  income  is  not 
adequate  for  these  purposes,, it  authorizes  the  committees  under 
the  direction  of  this  Court  to  apply  so  much  of  the  principal  of 
the  personal  estate  as  may  be  necessary.  Again,  in  New  York, 
where  the  personal  estate  is  inadequate  to  the  payment  of  the 
debts  of  the  lunatic,  &c.,  the  committee  is  to  apply  by  petition  to 
the  Court  for  authority  to  mortgage,  lease  or  sell  so  much  of  the 
real  estate  as  may  be  necessary  for  this  purpose.  Such  petitioner 
is  to  set  forth  the  amount  of  the  estate  real  and  personal,  the 
application  of  the  personal  estate,  and  the  debts  and  demands 
existing  against  the  estate.  Such  petition  is  to  be  referred  to  a 
master  to  report  upon  it.  Upon  the  confirmation  of  the  report, 
an  order  to  mortgage  sell  or  lease  is  made,  and  the  Court  is 
authorized  to  require  additional  security  from  the  committee 
making  such  sale,  &;c. 

Under  our  act,  if  the  personal  estate  is  not  sufficient  for  the 
maintenance  and  payment  of  the  debts  of  a  lunatic,  this  Court  is 
authorized  to  make,  on  the  petition  of  the  committee,  an  order  for 
the  sale  or  mortgage  of  such  parts  of  his  real  estate  as  we  shall 
deem  expedient.  Similar  exhibits  are  to  accompany  such  appli- 
cation ;  a  similar  reference  may  be  made  to  an  auditor  to  report 
upon  the  propriety  of  the  proposed  sale ;  and  similar  security  for 
the  faithful  application  of  the  moneys  raised  is  to  be  required  by 
the  Court.  It  is,  however,  a  briefer  process  to  point  out  the 
differences  between  the  two  systems,  than  the  identities.     I  speak 
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now  of  differences  and  identities  in  reference  to  the  immediate 
subject  before  us,  for  our  act  is  a  much  more  extended  and  more 
complete  enactment  in  reference  to  lunatics  than  the  New  York 
statute.  The  difference  between  the  two  systems  most  essential, 
is  that  found  in  the  45th  section  of  our  act  which  directs  that 
any  writ  for  the  commencement  of  an  action  against  a  pei'son 
found  lunatic,  shall  be  served  on  the  committee  of  the  estate  of 
such  person,  and  that  *'  proceedings  may  be  thereupon  had  in 
like  manner  as  if  service  had  been  made  on  the  defendant  being 
of  sound  mind."  Independent  of  this  section,  we  could  not  have 
hesitated  in  adopting  the  principles  of  the  New  York  Chancery, 
in  the  administration  of  the  estates  of  lunatics  and  drunkards. 
Is  this  section  to  be  construed  as  giving  a  creditor  merely  a  right 
to  have  his  demand  ascertained  at  law ;  or  does  it  give  him  when 
his  claim  is  thus  ascertained,  the  right  to  obtain  by  execution  a 
priority  over  less  urgent  creditors,  and  to  take  from  the  care  and 
guardianship  of  the  Court  the  whole  or  part  of  the  lunatic's  estate, 
as  one  or  the  other  may  be  required  to  satisfy  such  demand  when 
it  has  passed  into  a  judgment?  If  the  former  construction  is 
adopted,  the  whole  system  will  work  in  harmony  with  abstract 
justice ;  if  the  latter,  the  functions  of  this  Court  in  lunacy  become 
nullified,  and  a  flood  of  evils  must  rush  in  upon  us. 

By  the  former  construction  we  proclaim  first,  that  all  the  assets 
equitable  and  legal  of  a  lunatic  are  in  the  first  instance  applicable 
to  the  payment  of  his  just  debts ;  and  second,  that  any  creditor 
where  his  demand  is  disputed,  may  litigate  it  at  law,  after  due 
notice  to  the  committee  of  the  estate ;  and  finally,  when  all  claims 
against  the  lunatic  are  duly  ascertained,  they  are  to  be  paid 
wholly  or  rateably  by  the  application  of  all  his  estate  for  this 
purpose,  preference  only  to  be  given  to  such  creditors  as  have 
specific  or  general  liens  on  the  estate  created  before  the  lunacy 
has  been  legally  established.  By  recognizing  the  right  of  such 
creditor  to  issue  execution  on  a  judgment  after  inquisition  found, 
and  of  levying  such  execution  not  only  on  the  real  estate  of  a 
lunatic,  on  which  it  may  be  a  specific  or  general  lien  before  such 
finding,  but  on  the  general  personal  estate  of  the  lunatic ;  we 
produce  results  so  disastrous,  that  no  equitable  tribunal  should 
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permit  them  to  happen,  unless  *the  necessary  consequents  r^-iAA 
of  positive  law.  To  declare  the  whole  estate  real  and 
personal  of  a  lunatic  liable  to  the  execution  of  the  first  creditor 
who  can  obtain  judgment  against  him,  is  to  invoke  a  race  for 
priority  among  the  creditors  of  one  whose  sufferings  under  the 
most  afflicting  of  the  visitations  of  God's  providence,  entitle  him 
to  the  most  kindly  consideration  of  his  fellow  man.  It  leaves  the 
more  humane  creditor  no  alternative  between  entering  into  the 
struggle  or  losing  his  debt,  where  the  estate  of  the  lunatic  is  not 
fully  adequate  to  meet  the  execution  of  each  successive  creditor 
who  brings  suit.  It  would  multiply  litigation,  by  turning  every 
demand  against  a  lunatic's  estate  into  an  action  at  law ;  where 
the  doubts  or  fears  of  creditors  should  induce  them  to  make  the 
effort  for  priority,  the  costs  and  expenses  of  which  must  of  course 
be  borne  by  the  estate  of  the  lunatic,  and  so  far  depreciate  the 
fund  left  for  his  support  and  that  of  his  afflicted  family,  if  any  he 
has.  It  would  render  the  guardian  care*  of  this  Court  over  the 
estates  of  lunatics  almost  valueless,  and  would  neutralize  that 
grand  element  of  equity,  equality.  If,  on  the  contrary,  should 
we  adopt  that  construction  of  the  45th  section  of  the  act  relative 
to  lunatics,  which  gives  any  person  claiming  to  be  the  creditor  of 
a  lunatic  the  absolute  right  of  having  his  claim  ascertained  by  a 
trial  by  jury,  and  then  leaves  him  as  to  the  means  of  obtaining 
payment  in  the  same  position  as  all  other  creditors  equally  meri- 
torious, perfect  justice  is  done  to  all,  and  unjust  preference  is 
given  to  none.  That  such  was  the  general  policy  of  the  legisla- 
ture, may  be  gathered  from  another  part  of  the  act.  I  mean 
that  part  which  provides  for  the  case  of  lunatics  not  found  such  by 
inquisition,  when  in  actual  confinement.  There,  after  certain 
proceedings  provided  by  law  have  been  had,  such  lunatics  are  to 
be  discharged  from  confinement  as  insolvent  debtors,  and  any 
property  they  may  have  is  vested  in  assignees,  with  like  effect  as 
if  an  assignment  had  been  made  by  such  lunatic  when  in  sound 
mind,  under  the  insolvent  laws.  The  property  of  such  lunatic  is 
distributable  equally  among  his  creditors.  The  opinion,  there- 
fore, that  we  have  arrived  at,  favourable  to  the  objects  of  this 
petition,  places  the  property  of  the  lunatic,  found  so  by  inquisi- 
sition,  in  the  same  course  of  administration,  as  that  prescribed  by 
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the  legislature,  where  the  fact  of  lunacy  has  not  been  so  ascer- 
tained. Nor  does  it  leave  the  45th  section  wholly  inoperative,  as 
might  be  at  first  supposed.  It  secures  to  the  creditor  the  absolute 
right  of  trying  the  validity  of  his  claim  by  jury,  if  disputed,  in 
the  form  of  an  action  against  the  lunatic,  with  notice  to  his  com- 
mittee. Whereas,  in  the  administration  of  lunacy  by  Courts  of 
Chancery,  no  suit  can  be  brought  against  a  lunatic  without  first 
obtaining  the  permission  of  the  chancellor  (3  Paige  199).  And 
even  if  brought  without  such  assent,  and  not  arrested  by  injunc- 
tion, a  judgment  obtained  in  pursuance  of  it  does  not  conclude 
the  chancellor's  right  of  looking  into  the  merits  of  the  claim,  who 
will  still  require  the  creditor  to  establish  it  in  such  manner  as  he 
may  prescribe,  before  permitting  him  to  participate  in  the  assets 
of  the  lunatic.  (3  Paige  399.)  On  the  contrary,  a  suit  brought 
against  a  lunatic  and  prosecuted  bond  fide  to  judgment,  under  the 
provisions  of  our  Act  of  Assembly,  would  be  conclusive  on  us  as 
to  the  amount  and  merits  of  the  plaintiff's  demand.  Considered 
in  this  point  of  view  the  45th  section  of  the  Lunacy  Act,  gives  a 
valuable  right  to  all  creditors,  viz.,  a  right  to  a  trial  by  the  due 
course  of  the  common  law,  for  the  ascertainment  of  their  claims 
against  the  lunatic.  While  if  we  give  this  section  the  effect  in- 
voked by  this  execution  plaintiff,  we  injure  all  the  creditors  for 
the  benefit  of  one,  by  aiding  him  in  obtaining  a  preference  on  a 
fund  which  should  be  the  common  and  equal  fund  of  all.  And 
this,  too,  while  that  fund  is  in  the  hands,  not  of  the  lunatic,  but 
of  one  whom  Chancellor  Kent  calls  the  trustee  of  the  creditors, 
and  the  agent  of  the  Court :  2  Johns.  Ch.  402.  In  the  case  of 
the  death  of  the  debtor,  no  creditor  has  the  right  to  gain  any 
priority  over  others  by  speedy  suit  and  execution.  Why  should 
this  be  permitted  in  the  case  of  the  estate  of  one  who  physically 
exists,  but  who  mentally  and  morally  is  dead?  All  general 
principles  of  equal  justice,  and  all  analogy  drawn,  as  well  from 
the  particular  law  under  consideration,  as  from  the  established 
principles  of  Pennsylvania  jurisprudence,  are  against  such  a 
result. 

On  the  whole  case  I  am  of  opinion  that  it  is  not  competent  for 
any  creditor  of  a  defendant,  found  lunatic  by  due  course  of  law, 
to  issue  and  levy  an  execution  on  his  personal  property  in  the 
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hands  of  the  committee  appointed  hy  this  Court ;  but  that  the 
sole  remedy  of  such  creditor  against  the  personal  estate  of  a 
lunatic,  found  such  by  inquisition,  in  order  to  obtain  payment  of 
his  debts,  is  an  application  to  this  Court,  who  will  require  the 
committee  to  raise  the  necessary  funds  from  the  lunatic's  estate 
for  this  purpose.  It  is  unnecessary  to  express  any  opinion  as  to 
the  rights  of  creditors,  who  have  either  special  or  general  liens  on 
the  lunatic's  estate  created  while  sane,  and  previous  to  inquisition 
found.  That  the  liens  of  such  creditors  are  not  affected  by  the 
proceedings  in  lunacy,  is  undoubted,  although  perhaps  a  question 
may  be  raised  in  a  proper  case,  how  such  creditor,  after  inquisi- 
tion found  and  committee  appointed,  is  to  proceed  to  the  enforce- 
ment of  his  liens.  According  to  the  practice  in  lunacy,  an  in- 
junction may  issue  on  petition  of  the  committee  without  bill :  Ex 
parte  Halleck,  7  Johns.  Ch.  24.  An  injunction  must  therefore 
issue  restraining  the  further  proceedings  of  the  administratrix  of 
Peter  Hertzog  under  execution: 

This  case  is  also  reported  in  1  Parsons  59.  Cited  by  counsel  and  by  the 
Court  in  Wright's  Appeal,  8  Barr  67.  See  also  Clark's  Case,  1 0  Harris  467 ;  Weir 
V,  Myers,  10  Casey  377. 


In  the    Court  of  Common  Pleas  for  the  City  and  County  of 

Philadelphia. 

In  the  Matter  of  the  Estate  of  Huqg  and  Bell. 

1.  Proceedings  in  contempt,  which  are  excepted  from  the  operation  of  the 
Act  of  1842,  abolishing  imprisonment  for  debt,  are  those  by  which  a  Court 
of  Equity  operates  upon  the  conscience  of  the  party,  and  compels  the  per- 
formance of  a  specific  act,  or  punishes  a  breach  of  injunction. 

2.  Whenever  the  decree  is  for  the  payment  of  money  founded  upon  contract, 
the  defendant  cannot  be  taken  in  execution  either  by  process  of  equity  or 
at  common  law. 

This  was  an  attachment  against  defendant,  to  compel  the  pay- 
ment of  money  due  to  the  said  estate,  by  him  as  assignee. 

'^'In  this  case  the  defendant  had  been  the  assignee  to  r-^^  ^^ 
the  above  estate.     He  was  subsequently  removed  by  the 
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Court,  and  the  plaintiff  appointed  in  his  place.  A  citation  had 
issued  against  defendant  to  settle  his  accounts,  and  an  auditor 
appointed  subsequently  to  adjust  the  same.  The  auditor  re- 
ported a  certain  amount  in  the  hands  of  defendant,  due  and  un- 
paid to  the  said  estate.  The  report  was  confirmed  absolutely  by 
the  Court  after  discussing  exceptions  to  the  same.  And  upon  a 
rule  afterwards  taken  upon  defendant  to  show  cause  why  he 
should  not  pay  over  to  the  plaintiff  the  sum  reported  to  be  in 
his  hands,  the  Court  made  the  same  absolute,  and  in  pursuance 
thereof  made  a  decree  for  the  payment  of  the  said  sum. 
"^Upon  this  decree  and  to  enforce  the  same,  an  attach- 
-■  ment  issued  against  the  defendant. 
A  rule  to  show  cause  was  taken,  why  the  attachment  should 
not  be  set  aside,  upon  the  ground  that  the  defendant  was  exempt 
from  imprisonment  by  the  Act  of  July  12th,  1842,  abolishing 
imprisonment  for  debt.  Full  argument  by  counsel  upon  the 
points  in  the  case  was  had. 

The  opinion  of  the  Court  was  delivered  by 

King,  P.  J.,  who  decided  that  this  case  was  not  affected  by 
the  act  to  abolish  imprisonment  for  debt,  passed  July  12th, 
1842.  That  the  decree  upon  which  this  attachment  issued,  was 
not  one  of  the  class  designated  in  the  act  as  founded  upon  con- 
tract express  or  implied.  That  the  term  contract,  used  in  the 
act,  was  such  as  was*  employed  in  its  popular  acceptation,  and 
not  in  its  strict  legal  sense.  That  this  case,  however,  was  not 
embraced  in  the  class  of  excepted  cases  in  said  act,  viz.,  in  pro- 
ceedings as  for  contempt  (in  regard  to  which  it  is  provided,  that 
the  remedies  shall  remain  as  heretofore),  as  the  proceedings  thus 
referred  to  were  those  only  by  which  a  Court  of  Equity  operates 
upon  the  conscience  of  the  party,  and  compels  the  performance 
of  a  specific  act,  as  a  decree  for  a  specific  performance,  cancella- 
tion of  instruments,  or  breaches  of  injunctions.  But  wherever 
the  decree  is  for  the  payment  of  money  founded  upon  a  contract, 
then  the  defendant  cannot  be  taken  in  execution  either  by  pro- 
cess in  equity  or  at  common  law. 

See  Chew's  Appeal,  8  Wright  247 ;  Tome's  Appeal,  14  Id.  286 ;  Scott  v. 
Jailor,  1  Grant  237. 
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In  the  Court  of  Common  Pleas  of  Schuylkill  County. 

John  Hare  Powbl,  to  the  use  of  Richard  Willing,  v. 

Charles  Barrinqton,  Jr. 

October  24, 1839. 

1.  The  law  in  PennsylTania  is  well  settled,  that  where  a  man  agrees  to  pur- 
chase lands  clear  of  incumhrances,  or  with  a  good  and  perfect  title,  and 
not  haying  paid  all  the  purchase-money,  is  sued  for  the  same,  he  may  de- 
fend himself  in  such  action  for  the  purchase-money  by  showing  that  the 
title  was  defective,  either  in  whole  or  in  part. 

2.  And  this  he  may  do  although  he  may  hare  accepted  a  conyeyance  contain- 
ing a  general  or  special  warranty,  or  of  a  right  to  convey,  or  for  quiet  en- 
joyment, and  also  though  he  may  not  have  taken  any  covenant  in  the  deed 
of  conveyance  to  him,  to  which  he  can  have  recourse. 

3.  But  a  man  who  purchases  a  title  with  its  defects  and  imperfections,  and 
whose  conveyance  contains  no  covenant  of  warranty,  is  bound  to  pay  the 
bonds  he  has  given  for  it. 

4.  A  sale  for  arrearages  of  taxes  will  not  be  invalidated  by  an  error  as  to 
quantity,  which  is  a  mere  irregularity,  unless  the  error  should  be  so  great, 
as  to  the  actual  quantity  of  the  whole  tract,  as  to  mislead  the  owner  in  re- 
gard to  its  identity. 

5.  The  law  will  not  tolerate  that  a  public  officer,  charged  with  selling  the 
lands  of  citizens,  and  thus  devesting  them  of  their  titles,  should  be  either 
directly  or  indirectly  interested  as  purchaser  of  the  lands  so  sold. 

The  following  was  the  charge  of  the  Court  to  the  jury  upon 
the  trial  of  the  foregoing  case,  and  was  delivered  by 

James  Madison  Porter,  P.  J. — *Thi8  cause  is  one  of  ^  ^  ^ 

r*159 
importance  in  amount,  and  deserves  your  careful  and  at-  ^ 

tentive  consideration.  The  plaintiff's  claim  is  prosecuted  by 
writ  of  scire  facias  on  a  mortgage  given  by  the  defendant  to 
John  Hare  Powel  upon  the  26th  day  of  May,  1830,  to  secure 
the  payment  of  two  bonds  executed  by  defendant  to  Mr.  Powel, 
of  the  same  date,  each  in  the  penalty  of  $41,162  50,  the  one 
conditioned  for  the  payment  of  $20,581  25,  on  the  6th  day  of 
May,  1831,  with  interest  from  the  6th  day  of  May,  1830 :  and 
the  other  for  the  payment  of  the  like  sum  on  the  6th  day  of  May, 
1832,  with  interest  from  the  same  time,  such  interest  to  be  paid 
annually.  So  that  the  plaintiff's  claim  is  to  have  execution  for 
the  sum  of  $41,162  50,  with  interest  from  the  6th  of  May,  1830 
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to  be  levied  of  the  lands  described  in  the  mortgage,  consisting  of 
ten  tracts  of  land  situated  on  the  waters  of  Gatawissa  Creek, 
lying  partly  in  Schuylkill  and  partly  in  Luzerne  county,  and 
containing  in  all  8877j^  acres  and  allowance. 

The  defendant  does  not  by  his  plea  deny  the  execution  of  the 
bonds  and  mortgage,  nor  that  he  bound  himself  to  pay  the  money 
according  to  the  plaintiff's  allegation.  But  under  his  plea  and 
notice  he  has  laid  before  you  a  defence  which  he  says  under  the 
laws  of  Pennsylvania  shows,  that,  ex  eqiio  et  bono  (in  equity  and 
good  conscience)  he  ought  not  to  be  compelled  to  pay  the  amount 
demanded ;  and  it  is  this  defence,  thus  set  up,  that  forms  the  sub- 
ject for  your  consideration  and  decision. 

It  appears  that  the  mortgage  in  question  was  given  to  secure 
part  of  the  consideration-money  for  the  ten  tracts  of  land  de- 
scribed in  it,  the  title  to  which  was  vested  in  Richard  Willing  as 
trustee  for  certain  persons,  abroad,  for  whom  Mr.  Powel  was 
agent,  and  that  in  pursuance  of  a  contract  made  between  Mr. 
Powel  and  the  defendant,  Mr.  Willing  by  deed  dated  the  6th  of 
♦1801  ^*y>  1830,  conveyed  *the  ten  tracts  of  land  to  Mr. 
Barrington  the  defendant.  In  pursuance  of  a  power  re- 
served in  the  contract,  Mr.  Powel  elected  to  take  three  of  the 
tracts  containing  1200  acres,  to  wit :  those  surveyed  on  warrants 
in  the  names  of  Henry  Toland,  John  Cook,  and  John  Price,  at 
the  average  price  per  acre  agreed  for  the  whole,  amounting  to 
$18,000,  and  on  the  25th  May,  1830,  Mr.  Barrington  and  his 
wife  conveyed  those  tracts  to  Mr.  Powel  in  fee,  with  special 
warranty. 

*Upon  the  26th  of  May,  1880,  Mr.  Powel  and  wife  re- 
-^  conveyed  them  in  fee  to  Mr.  Barrington  with  like  special 
warranty  for  the  consideration  of  $21,000,  being  an  advance  of 
$8000  on  the  original  contract ;  Mr.  Barrington  paid  $20,000 
on  the  whole  contract,  and  gave  his  mortgage  for  the  balance 
claimed  in  this  suit.  There  is  neither  doubt  nor  difficulty  in 
regard  to  these  facts ;  they  are  conceded  on  all  hands. 

The  defendant  next  alleges  that  the  title  to  a  portion  of  these 
lands  is  defective,  that  Mr.  Willing  had  not  a  title  to  convey  to 
him,  and  that  therefore  the  consideration  has  failed,  and  that  he 
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ought  not  in  law  and  justice  to  be  called  on  to  pay  for  what  he 
has  not  got. 

The  law  of  Pennsylvania  is  well  settled,  that  where  a  man 
agrees  to  purchase  lands  clear  of  incumbrances,  or  with  a  good 
and  perfect  title,  and  not  having  paid  all  the  purchase-money,  is 
sued  for  the  same,  he  may  defend  himself  in  such  action  for  the 
purchase-money,  *by  showing  that  the  title  was  defective,  r*iz5g 
either  in  whole  or  in  part,  although  he  may  have  accepted 
a  conveyance  containing  a  general  or  special  warranty  or  of  a 
right  to  convey  or  for  quiet  enjoyment,  and  also  although  he  may 
not  have  taken  any  covenant  in  the  deed  of  conveyance  to  him, 
to  which  he  can  have  recourse.  But  the  decisions  do  not  go  to 
the  wild  length,  in  the  language  of  Judge  Duncan,  that  a  man 
who  purchases  a  title  virith  its  defects  and  imperfections,  and 
whose  conveyance  contains  no  covenant  of  warranty,  is  not  bound 
to  pay  the  bonds  he  has  given  for  it. 

The  questions  then  for  your  determination  are, 

Ist.  Did  the  defendant  purchase  these  lands  running  the  risk 
of  the  title  himself,  or  did  he  and  the  vendor  contract  that  he 
was  to  have  a  good  or  perfect  title ;  and 

2d.  If  the  vendor  and  vendee  contracted  for  a  good  title,  has 
the  defendant  shown  that  he  has  not  obtained  such  title. 

In  this  case  you  will  observe  that  the  burthen  of  proof  lies  on 
the  defendant.  The  plaintiff's  bonds  and  mortgage  confer  a 
legal  right  in  him  to  recover  unless  the  defendant  has  shown  by 
evidence  a  good  reason  why  he  should  not.  It  is  therefore  in- 
cumbent on  the  defendant  to  have  made  out  that  he  was  by  his 
contract  to  have  a  good  title,  as  well  as  that  the  title  he  received 
is  not  such  as  he  contracted  for ;  or  the  plaintiff  is  entitled  to  a 
verdict  for  the  full  amount  of  his  claim.  In  regard  to  the  con- 
tract for  the  sale  of  this  land  originally  entered  into  between 
Mr.  Powel  and  Geo.  Taylor,  there  appears  to  be  little  difficulty ; 
it  is  in  writing,  and  speaks  for  itself. 

"  Harrisbubg,  March  30tA,  1830. 

Col.  J.  H.  POWBL. 

Dear  Sir, — I  desire  to  purchase  from  you  the  following  tracts 

of  land,  part  of  twenty-five  tracts  of  land  situated  on  the  waters 
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of  Black  creek  and  Catawissa  Greek,  formerly  in  Northumber- 
land county,  surveyed  on  warrants  dated  July  10th,  1793,  to  wit, 
the  tracts  surveyed  in  the  names  of  John  Cook,  John  Price,  Jacob 
Morgan,  Henry  Toland,  John  Fries,  William  Wistar,  George 
Ashton,  Jeremiah  Piersol,  Joseph  Clark,  and  Mordecai  Piersol, 
for  which  ten  tracts  I  will  pay  you  fifteen  dollars  per  acre,  gross 
measure,  as  surveyed  by  the  State,  payment  to  be  made,  one- 
third  cash  on  delivery  of  a  sufficient  deed  of  conveyance ;  the 
remainder  in  payments  as  may  be  agreed  npon.  with  interest. 
If  the  title  to  any  one  individual  tract  should  fail,  the  purchase 
of  the  others  is  not  to  be  affected  thereby.  And  I  further  agree 
that  you  shall  have  the  option  of  taking  the  three  tracts  in  the 
names  of  Henry  Toland,  John  Cook,  and  John  Price,  paying  for 
the  same  the  sum  of  fifteen  dollars  per  acre,  gross  measure,  as 
above,  and  for  which  a  sufficient  deed  of  conveyance  shall  be 
made  on  your  declaring  your  determination  to  take  the  same  at 
any  time  on  or  before  the  first  day  of  June  next. 

Respectfully,  yours,  &c.,  G.  Taylor, 

For  himself  and  others. 

,  _^  *Harrisburg,  March  SOth,  1830. 

n67] 

Drar  Sir — In  reply  to  your  letter  of  this  date,  which 

is  annexed,  I   have  the  honor  to  state,  that  as  the   agent   of 

Alexander  Baring,  Esq.,  of  London,  I  accept  the  offer  contained 

therein.     Although  I  believe  the  title  to  the  lands  to  be  perfectly 

good,  I  in  no  shape  bind  myself  to  cause  a  title  which  shall  be 

considered  good,  to  be  made  therefor.     If  the  title  should  not 

be  good  you  will  of  course  reject  it. 

It  is  expressly  understood  that  the  payments  which  shall 

remain  to  be  made,  after  the  first  payment  in  cash  of  one-third 

of  the  whole  purchase-money,  are  to  be  secured  by  the  land. 

I  am  yours,  John  Hare  Powel, 

Duplicate.  Acting  in  behalf  of  Alex.  Baring. 

The  Court  do  not  discover  any  evidence  in  this  cause  which 
goes  to  show  that  there  is  either  fraud  or  mistake  in  this  written 
contract.     The  declarations  contained  in  Mr.  Taylor's  letters, 

which  are  contradicted  in  Mr.  Powel's  replies,  as  well  as  in  his 

(242) 


Vol.  II.]  POWEL  v.  BARRINGTON.  167 

deposition  read  in  this  cause,  are  not  in  the  opinion  of  the  Court 
evidence  to  control  or  effect  this  written  contract. 

You  will  then  take  this  contract  with  Taylor  as  it  is  in  evi- 
dence in  writing ;  and  the  next  inquiry  is,  did  Barrington  suc- 
ceed to  that  contract  or  did  he  make  a  new  one  ?  On  this  part 
of  the  case  you  have  the  deposition  of  Mr.  Powel  and  Mr.  Jones, 
in  which  there  is  some  discrepancy.  Mr.  Powel,  however,  is 
particular  and  full,  whilst  Mr.  Jones  only  refers  to  what  took 
place  at  Mr.  Wampole's  office,  probably,  on  the  26th  of  May, 
1880. 

You  will  also  bear  in  mind  that  the  deeds  were  then  all  drawn 
as  well  for  Mr.  Barrington  to  reconvey  to  Mr.  Powel  the  three 
tracts  which  he  had  selected,  as  also  the  deeds  of  reconveyance 
from  Mr.  Powel  to  Mr.  Barrington  for  the  same  tracts,  at  the 
advance  of  $3000  on  the  original  purchase.  You  will  also  par- 
ticularly attend  to  the  note  addressed  by  Mr.  Barrington  and 
Mr.  Jones  to  Mr.  Powel  on  the  7th  of  May,  in  which  they  state 
they  had  purchased  of  Mr.  Taylor  the  ten  tracts  contracted  for 
by  him  on  the  30th  of  March  preceding,  and  offering  $3000  more 
for  the  three  tracts.  It  is  true  that  the  contract  of  the  20th  of 
April,  1830,  between  Taylor  and  Barrington  and  Jones  does  not 
refer  to  Mr.  Powel,  or  those  for  whom  he  acted ;  but  it  may  be 
inferred  that  they  had  knowledge  subsequently,  and  before  the 
6th  of  May,  1830,  because  on  that  day  Mr.  Willing  executes  the 
deed  to  Mr.  Barrington,  and  a  considerable  sum,  $10,000,  is  then 
paid,  for  all  which  some  preparation  would  necessarily  have  been 
made  by  the  purchaser.  Again,  in  the  contract,  Taylor  to  Bar- 
rington and  Jones,  the  titles  were  to  be  submitted  to  Horace 
Binney,  Esquire,  for  his  examination  and  approbation,  and  on 
the  final  completion  of  the  contract,  Mr.  Powel  gives  his  bond  to 
Mr.  Barrington  conditioned  to  guarantee  the  title  as  to  the  claims 
of  any  representative  of  the  house  of  Hope  &  Co.,  or  of  Alexan- 
der Baring,  and  the  covenant  of  Richard  Willing  in  the  deed  of 
the  6th  of  May  is  simply  against  '''any  acts  done  or  suf- 
fered by  the  trustee,  Mr.  Willing,  and  disavows  any  per-  ^ 
sonal  responsibility  in  him  except  for  his  own  acts,  as  he  had  no 
interest  in  the  land.     This  covenant  is  as  follows : 

"And  the  said  Richard  Willing  for  himself,  his  heirs,  execu- 
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tors,  and  administrators,  doth  covenant,  promise,  grant,  and  agree 
to  and  with  the  said  Charles  Barrington,  jun.,  his  heirs  and 
assigns,  by  these  presents.  That  he  the  said  Richard  Willing  hath 
not  done,  or  committed,  or  willingly  or  wittingly  caased  or  suf- 
fered to  be  done  or  committed,  any  act,  matter,  canse  or  thing 
whatsoever,  whereby  or  by  reason  whereof  the  hereby  granted 
premises  or  any  part  thereof  now  are,  or  at  any  time  hereafter 
can  or  may  be  impeached,  charged  or  incumbered,  in  title,  charge, 
estate  or  otherwise  howsoever.  But  it  is  hereby  declared  and 
understood  that  the  said  Richard  Willing  is  not  to  be  deemed  as 
having  by  implication  or  otherwise,  entered  into  any  other  cove- 
nant with  the  said  Charles  Barrington,  jun.,  his  heirs  or  assigns, 
in  regard  to  the  premises,  or  as  having  become  responsible  by  or 
for  any  affirmation  or  allegation  herein  contained;  the  said 
Richard  Willing  having  no  personal  interest  in  the  premises, 
except  as  trustee,  and  not  being  willing  or  required  to  bind  him- 
self or  his  heirs  in  regard  to  the  same." 

From  all  this,  as  well  as  from  all  the  evidence  in  the  cause, 
the  Court  think  the  jury  would  be  doing  no  injustice  to  any  one, 
by  inferring  that  Mr.  Barrington  took  the  lands  so  far  as  it 
regards  the  title,  on  the  terms  agreed  to  by  Mr.  Taylor  with  Mr. 
Powel,  in  the  contract  of  the  80th  March,  1830,  which  has  been 
read  to  you.  If  you  think  so,  then  your  verdict  should  be  for 
the  plaintiff  for  the  principal  and  interest  claimed,  in  full. 

Should  you  however,  take  a  different  view  of  the  facts  from  the 
Court,  and  think  that  he  did  not  so  take  it,  then  your  inquiries 
will  be  extended  to  the  other  branch  of  defence,  and  you  will 
ascertain  if  there  be  any  defect  of  title  to  any  of  the  lands  sold, 
and  if  so  make  a  fair  and  equitable  deduction  for  any,  the  title 
to  which  has  failed. 

It  is  objected  that  the  title  to  the  Jacob  Morgan  tract  has 
failed  on  two  accounts. 

1st.  That  the  land  was  warranted  in  the  name  of  Jacob  Mor- 
gan, jun.,  surveyed  in  the  name  of  Jacob  Morgan,  jun.,  and 
patented  to  Robert  Morris,  as  though  it  had  been  warranted  and 
surveyed  in  the  name  of  Jacob  Morgan.  The  date  of  the  warrant 
to  Jacob  Morgan,  jun.,  as  well  as  the  courses  and  distances  and 
quantity  of  the  survey  are  correctly  recited,  no  other  survey  of 
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the  same  quantity  of  land  in  the  name  of  Jacob  Morgan  is  shown, 
and  you  will  therefore  be  justified  in  saying  that  the  omission  of 
the  word  '^junior"  in  the  recital  of  the  patent  was  a  mistake  of 
the  clerk  in  the  land  office,  who  filled  up  the  patent :  if  you  so 
think  there  is  nothing  in  this  objection. 

2d.  But  it  is  alleged  that  the  title  of  the  vendor  in  this  tract 
was  devested  by  a  sale  or  sales  for  taxes ;  and  it  does  appear 
that  on  the  2d  of  September,  1822,  Jacob  Huntzinger,  Esquire, 
treasurer  of  Schuylkill  county,  sold  this  tract  for  alleged  arrear- 
ages of  taxes  to  *Philip  Hantsch  for  the  sum  of  $8  75 : 
and  on  the  19th  of  October,  of  the  same  year,  executed  ^ 
a  deed  of  conveyance  to  him  for  the  same,  which  was  duly  ac- 
knowledged in  open  Court  on  the  29th  day  of  that  month :  it 
also  appears  that  on  the  11th  July,  1823,  Philip  Hantsch  con- 
veyed this  tract  to  Henry  Stichter,  who  on  the  4th  of  May, 
1824,  conveyed  it  to  Joseph  Morgan  and  Charles  Looser,  who  on 
the  13th  June,  1826,  conveyed  it  to  William  Audenried.  There 
was  a  subsequent  sale  for  taxes  in  1824,  to  the  county  commis- 
sioners, who  bid  it  in,  but  in  1827  Mr.  Joseph  Morgan  re- 
deemed it,  claiming  to  be  the  owner  under  the  sale  to  Philip 
Hantsch. 

It  is  alleged  that  this  deed  to  Hantsch  did  not  devest  the  title 
for  two  reasons.  1st.  That  the  greater  part  of  the  tract  lay  in 
Luzerne  county,  leaving  only  152  acres  98  perches  in  Schuyl- 
kill county ;  and  2d.  That  no  tax  had  been  assessed  on  the  land 
at  the  time  of  the  sale,  for  which  it  could  be  legally  sold. 

As  to  the  fact  of  all  the  land  but  152  acres  98  perches  being 

out  of  the  county  of  Schuylkill,  there  appears  to  be  no  doubt.  ' 

Still  the  sale,  if  otherwise  valid,  would  be  good  to  pass  so  much 

as  lay  in  the  county  of  Schuylkill ;  for  the  Act  of  Assembly 

seems  to  regard  error  as  to  quantity  as  a  mere  irregularity, 

which  will  not  invalidate  a  sale,  unless  indeed  the  error  should 

be  so  great  as  to  the  actual  quantity  of  the  whole  tract,  as  to 

mislead  the  owner  in  regard  to  its  identity.     Then  your  inquiry 

will  be  directed,  as  to  whether  there  was  or  was  not,  in  point  of 

fact,  an  assessment  of  this  land  for  a  tax  which  had  remained 

unpaid  for  a  year  at  the  time  of  the  sale.     The  name  of  Jacob 

Morgan,  jr.,  does  not  appear  in  the  assessment  made  by  the 
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assessor  for  the  year  1820,  and  returned  into  the  commissioners' 
oflSce;  nor  does  it  appear  to  be  taxed  in  the  record  of  the  cor- 
rected daplicate  for  that  year.  The  memorandum  on  that  record 
in  the  handwriting  of  Mr.  Dreher,  the  commissioners'  clerk, 
under  date  of  the  Slst  of  October,  1820,  of  a  credit  to  the  col- 
lector, is  not  evidence  that  it  was  contained  in  the  collector's 
duplicate.  The  duplicate  would  be  the  best  evidence  of  that, 
but  there  is  enough  to  show  that  the  name  was  not  in  that  dupli- 
cate. We  see  the  amount  with  which  he  is  charged,  which  does 
not  include  any  tax  on  this  tract.  Nor  is  there  any  satisfactory 
evidence  to  the  mind  of  the  Court,  that  the  entry  made  by  Mr* 
Dreher,  at  the  end  of  the  copy  made  by  him  of  this  and  other 
lands,  was  intended  as  an  assessment  of  those  lands ;  but  of  this 
of  course  you  will  judge. 

Then  as  to  the  tax  of  1821.  It  is  alleged  that  it  was  not 
assessed  at  all.  There  is  no  proof  of  its  being  done  by  the  assess- 
ors ;  and  to  make  a  legal  assessment  by  them,  it  should  be 
made  at  the  triennial  assessment.  The  Act  of  1799  directs  the 
commissioners  in  each  of  the  two  years  succeeding  the  triennial 
assessment,  to  send  out  to  the  assessors  a  transcript  of  such 
assessment,  with  their  precept,  requiring  them  to  take  an  account 
of  all  freemen  and  personal  property  made  taxable,  together 
with  a  just  valuation  of  the  same,  &;c.,  and  to  make  a  return  to 
*i7m  *^®™'  noting  all  alterations  in  his  township,  A;c.,  *occa- 
-'  sioned  by  transfer  or  division  of  real  property,  and  also 
noting  all  persons  who  have  removed  since  the  last  assessment, 
and  all  single  freemen  who  have  arrived  at  the  age  of  twenty- 
one  years  since  the  last  triennial  assessment,  and  all  others,  who, 
since  that  time,  have  come  to  inhabit  in  such  township,  &c., 
^^  together  with  the  taxable  property  such  person  may  possess." 
And  this  is  all  the  authority  conferred  upon  such  single  assessor, 
in  such  years,  in  regard  to  the  assessment  of  property.  It  con- 
fers no  power  to  assess  lands  which  might  have  been  omitted. 
Nor  is  there  any  satisfactory  evidence  that  it  was  done  by  the 
county  commissioners.  All  the  evidence  we  have  upon  the  sub- 
ject is  the  statement  which  Mr.  Dreher,  the  clerk,  made  in  his 
testimony,  that  he  has  no  recollection  at  all  about  the  matter, 
but  he  presumes  whatever  he  did  had  the  sanction  of  the  com- 
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missioners.  If  it  clearly  appeared  that  the  commissioners  them- 
selves had  assessed  this  tract  of  land,  which  they  might  have 
done,  the  Court  think,  under  the  Act  of  1804  (see  the  1st  sec- 
tion of  that  act),  so  as  to  constitute  an  assessment,  which  would 
support  a  sale  under  the  Act  of  1815,  a  sale  made  for  taxes  due 
for  a  year  or  upwards,  under  such  an  assessment,  would  be  held 
valid.  But  the  Court  do  not  think  that  there  is  any  such  evi- 
dence produced  here ;  but  of  this  you  must  judge.  You  must  be 
satisfied  that  there  was  a  tax  assessed,  regularly  or  irregularly, 
which  remained  due  for  a  year  before  the  sale,  or  the  alleged 
sale  will  not  devest  the  title  of  the  owner.  If  you  believe  that 
this  land  was  included  in  the  collector's  duplicate  for  1821,  and 
was  not  returned  to  the  commissioners,  and  by  them  placed  in 
the  list  of  unseated  lands  until  the  month  of  March,  1823,  of 
which  the  settlement  with  the  collector  furnishes  some  evidence, 
then  the  sale  in  1822,  by  the  treasurer,  did  not  devest  tl;e 
owner's  title. 

It  is  true,  the  provisions  of  the  Act  of  1815  are  pretty  sweep- 
ing and  general  in  curing  any  irregularities  in  the  assessments 
and  process,  and  that  the  Supreme  Court  has  gone  to  very  con- 
siderable lengths  in  giving  a  construction  to  that  act,  to  confirm 
sales  made  for  non-payment  of  taxes.  It  is  also  true  that  every 
holder  of  property  is  bound  to  contribute,  and  ought  to  con- 
tribute, his  proportional  share  of  the  taxes  imposed  for  county 
and  road  purposes.  Still  the  proceedings  which,  as  in  this  case, 
would  devest  an  owner  of  property  worth  from  $5000  to  $6000 
for  the  sum  of  $S  75,  ought  to  conform,  in  some  respects  at 
least,  to  the  directions  of  law,  and  if  it  shall  be  found  that  none 
of  the  essential  requirements  of  the  law  have  been  complied  with, 
it  would  be  extremely  harsh  and  unjust  to  transfer  his  title  in 
the  premises  to  the  purchaser  at  a  treasurer's  sale,  under  such 
circumstances. 

Then,  as  to  the  John  Price  tract.  The  Court  will  assume  that 
the  assessment  of  this  tract  for  the  purposes  of  the  sale  made  of 
it  by  the  treasurer  in  the  month  of  June,  1822,  was  such  as  jus- 
tified and  will  support  the  sale  then  made.  It  was  bid  in  by  the 
commissioners  for  the  use  of  the  county,  and  a  deed  executed  by 
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the  treasurer  to  them.  *Thi8  course  is  authorized  by  the 
-■  fifth  section  of  the  Act  of  13th  March,  1815,  where  a  sum 
sufiicient  to  cover  the  taxes  and  costs  shall  not  be  bidden  at  the 
treasurer's  sale,  and  that  section  provides  ^'  and  it  shall  be  the 
duty  of  the  commissioners  to  provide  a  book  wherein  shall  be 
entered  the  names  of  the  persons  as  whose  estate  the  same  shall 
be  sold,  the  quantity  of  land  and  the  amount  it  was  sold  for,  and 
every  such  tract  shall  not  thereafter,  so  long  as  the  same  shall 
remain  the  property  of  the  county,  be  charged  in  the  duplicate  of 
the  proper  collector ;  but  for  five  years  next  following  such  sale, 
if  it  shall  so  long  remain  unredeemed,  the  commissioners  shall, 
in  separate  columns,  in  the  same  book,  charge  every  such  tract 
of  land,  with  reasonable  county  and  road  tax,  according  to  the 
quality  of  the  said  land,  not  exceeding,  in  any  case,  the  sum  of 
six  dollars  for  every  hundred  acres." 

'  The  subsequent  section  of  the  act  gives  the  owner  the  right  to 
redeem  it  within  five  years  after  such  sale,  on  paying  the  taxes, 
costs,  and  interest  thereon,  and  the  taxes  subsequently  assessed, 
with  interest  on  each  assessment  from  the  time  when  it  should 
have  been  paid,  whereupon  the  commissioners,  by  deed  endorsed 
on  the  deed  from  the  treasurer  to  them,  are  to  convey  to  the 
owner  all  the  right  and  title  which  the  county  may  have  acquired 
under  such  sale. 

That  act  also  provided  that  after  the  expiration  of  five  years, 
if  the  owner  shall  not  have  redeemed,  the  commissioners  might 
sell  any  such  land  at  public  sale,  and  make  deeds  to  the  pur- 
chasers, but  no  such  sale  should  be  made  for  less  than  the  taxes, 
costs,  and  interest  which  shall  be  due  at  the  time  of  such  sale. 
This  last  provision,  however,  is  altered  by  the  Act  of  1824,  and 
now  they  may  sell  for  the  best  price  that  can  be  obtained  for  the 
same,  at  public  sale,  of  which  thirty  days  notice  is  to  be  given  in 
the  manner  specified  in  the  act. 

Now,  it  appears  that  after  the  sale  and  conveyance  of  this  land 
to  the  commissioners  for  the  use  of  the  county  in  1822,  this  tract 
was  charged  in  the  duplicate  of  the  collector  in  the  years  1822 
and  1828  with  county  tax,  and  on  the  14th  of  June,  1824,  the 
treasurer  «old  it  to  Samuel  Huntzinger  for  $8  50,  and  on  the 
28th  of  July  in  the  same  year  made  a  deed  to  him  for  the  same. 
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That  being  again  charged  in  the  duplicate  of  the  collector  for  the 
years  1824  and  1825  with  county  tax,  on  the  12th  of  June,  1826, 
the  treasurer  sold  it  to  the  county  commissioners  for  the  use  of 
the  county,  and  on  the  15th  of  the  same  month  executed  a  deed 
to  them  for  the  same. 

The  sale  to  Mr.  Huntzinger  in  1824,  and  to  the  commissioners 
in  1826,  was  no  doubt  the  result  of  a  mistake  or  misconception 
of  the  law,  and  were  both  invalid ;  but  their  errors  did  not  seem 
to  end  here. 

On  the  15th  of  March,  1830,  Mr.  Powel,  as  the  agent  of 
Baring,  paid  to  the  treasurer  $10  42,  the  amount  of  taxes  and 
costs  when  sold,  and  the  taxes  subsequently  assessed,  together 
with  interest  on  the  same ;  and  on  the  2d  of  April,  1830,  the 
commissioners  by  deed  endorsed  on  the  deed  to  them  of  the  6th 
of  July,  1822,  conveyed  all  the  right,  title,  and  interest  of  the 
county  in  this  tract  to  Richard  Willing,  in  trust  for  Alexander 
Baring.  Notwithstanding  all  the  arrearages  of  taxes,  costs  and 
interest  due  to  the  county  had  been  then  *paid,  the  com-  r^c-i  >t2 
missioners  having  advertised  a  public  sale  on  the  15th  of 
February,  1836,  exposed  this  tract  to  sale,  and  it  was  struck  off 
to  Joseph  Morgan  for  the  sum  of  $6  ;  and  on  the  2d  of  May  in 
the  same  year,  John  Braus  and  John  Shoener,  Jr.,  two  of  the 
commissioners,  executed  a  deed  of  conveyance  of  the  premises  to 
Joseph  Morgan,  who,  together  with  his  wife,  on  the  4th  day  of 
the  same  month,  conveyed  it  to  the  said  John  Braus  for  the  same 
consideration  of  $6.  Mr.  Morgan  has  been  examined  as  a  wit- 
ness before  you,  and  he  says  that  he  bid  off  this  tract  of  land  at 
the  instance  of  John  Braus,  one  of  the  commissioners,  and  for 
Mr.  Braus's  use,  and  in  consequence  of  having  so  bid  it  off,  con- 
veyed it  to  him. 

This  sale  is  wholly  invalid  for  two  reasons ;  first,  because  the 

commissioners  had  received  all  that  was  due  them,  and  had  in 

1830  conveyed  all  the  right  of  the  county  in  the  land  to  Mr. 

Willing,  in  trust  for  Mr.  Baring,  the  owner.     And  secondly, 

because  John  Braus,  one  of  the  commissioners  who  sold,  was  in 

fact  the  purchaser  at  his  own  sale.     The  law  will  not  and  ought 

not  to  tolerate  that  a  public  officer,  charged  with  selling  the  lands 

of  citizens  and  thus  devesting  them  of  their  titles,  should  be  either 
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directly  or  indirectly  interested  as  purchaser  of  the  lands  so  sold. 
County  commissioners  and  county  treasurers  must  learn  that 
they  cannot  become  purchasers  of  lands  sold  for  taxes  at  their 
own  sales.  Nor  will  this  view  of  the  case  be  affected  by  the  fact 
of  Braus  having  on  the  9th  day  of  June,  1836,  conveyed  a  moiety 
of  this  tract  to  William  Audenried  for  the  consideration  of  $20. 
An  examination  of  the  books  in  the  commissioners  and  treasurer's 
office  would  have  shown  him  that  the  title  of  the  county  was 
devested  by  the  deed  of  the  commissioners  to  Mr.  Willing  on  the 
8d  of  April,  1830 ;  and  the  very  fact  of  its  being  conveyed  on 
the  2d  of  May,  1836,  to  Joseph  Morgan  for  $6,  and  on  the  4th 
of  the  same  month  reconveyed  by  him  to  Braus  for  the  same 
consideration,  was  enough  to  put  a  prudent  man  on  inquiry  to 
ascertain  if  it  was  not  a  sale  by  Braus  to  himself,  and  therefore 
invalid.  Another  point  has  been  suggested  as  regards  this  tract, 
to  wit,  that  the  lands  having  been  purchased  in  by  the  commis- 
sioners more  than  five  years,  they  could  not  receive  the  redemp-  I 
tion  money,  taxes,  and  interest  after  the  expiration  of  that  period 
of  time,  but  must  sell  all  such  lands  at  public  sale,  as  directed 
by  the  act.  Whatever  may  be  the  law  as  regards  sales  made  by 
commissioners  to  strangers  or  third  persons,  the  Court  think  that 
as  respects  the  owners  of  the  land,  the  commissioners  may  at  any 
time  before  actual  sale,  receive  from  them  all  that  is  due  and 
reconvey  the  land  to  them.  The  object  of  the  law  is  the  collec- 
tion of  the  taxes  due,  not  the  confiscation  of  the  property. 

This  construction  of  the  act  settles  the  defects  set  up  as  to  the 
John  Cook  and  Joseph  Clark  tracts,  both  of  which  were  sold  by 
the  treasurer  on  the  11th  of  June,  1822,  and  bid  in  by  the  com- 
missioners for  the  use  of  the  county,  and  deeded  to  them  by  the 
treasurer  on  the  6th  of  July,  1822.  They  were  redeemed  by 
Mr.  Fowel  on  behalf  of  Mr.  Baring  on  the  15th  of  March,  1830, 
and  conveyed  by  the  ^commissioners  to  .Mr.  Willing,  in 
*^  *  ^J  trust  for  Mr.  Baring,  on  the  30th  of  April,  1830.  The 
taxes,  interest,  and  costs  on  each  tract  paid  by  Mr.  Powel  on 
that  occasion  amounting  to  $16  05. 

I  may  here  add  that  the  circumstance  of  the  John  Price  tract 
being  sold  in  the  name  of  James  Price,  but  being  correctly 
assessed  and  described,  as  to  situation  and  number  of  acres,  would 
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not,  under  the  directions  of  the  Supreme  Court,  affect  the  validity 
of  the  sale. 

There  does  not  therefore  appear  to  be  any  defect  in  regard  to 
the  title  to  these  three  tracts  of  land,  and  in  addition  to  all  that 
has  been  said,  it  very  clearly  and  satisfactorily  appears,  that  the 
Joseph  Clark  tract  lies  entirely  in  the  county  of  Luzerne,  and 
therefore  the  commissioners  and  treasurer  of  Schuylkill  county 
had  no  right  to  assess  or  sell  it. 

The  remaining  tract  about  which  any  difficulty  is  set  up,  is 
that  surveyed  in  the  name  of  Mordecai  Piersol.  This  tract 
appears  to  have  been  sold  for  taxes  on  the  14th  of  June,  1824, 
and  bid  in  by,  and  conveyed  to  the  commissioners  for  the  use  of 
the  county.  On  the  16th  of  December,  1829,  it  was  redeemed 
by  Isaac  Hiester,  who  does  not  appear  to  have  been  the  owner, 
or  to  have  had  any  claim  to  it,  and  probably  redeemed  it  in  a 
mistake.  It  was  also  sold  by  the  treasurer  in  July,  1826,  to 
Edward  B.  Hubley,  Esq.,  who  it  appears  on  the  24th  July,  1828, 
surrendered  up  his  deed  to  the  commissioners,  and  received  back 
the  money  he  had  paid  with  interest,  and  it  was  marked  on  the 
commissioners'  books,  sold  in  mistake. 

This  tract  appears  to  have  been  again  sold  by  the  treasurer  for 
taxes,  on  the  18th  of  June,  1886,  to  Nathan  Smith,  and  to  have 
been  redeemed  12th  of  June,  1838,  by  Mr.  Powel  (as  agent  of 
Mr.  Baring)  the  mortgagee  of  the  land. 

The  title  to  this  tract  therefore  does  not  appear  to  have  been 
prejudiced  by  any  of  these  proceedings. 

On  the  whole,  the  Court  do  not  perceive  anything  affecting  the 
title  to  these  tracts  of  land,  about  which  you  can  have  any  diffi- 
culty, unless  it  be  in  relation  to  so  much  of  the  Jacob  Morgan 
tract  as  lies  in  Schuylkill  county,  and  as  to  that  the  Court  has 
intimated  their  opinion  very  clearly.  The  fact  however  of  whether 
it  was  assessed  or  not,  as  before  stated,  is  for  you  to  determine. 

If  you  shall  be  of  opinion  that  there  has  been  no  defect  of 
title  in  any  of  the  tracts  made  out,  your  verdict  should  be  for 
the  plaintiff  for  the  amount  of  the  mortgage,  whatever  opinion 
you  may  form  as  to  the  contract  of  sale.  But  if  you  think  the 
defendant  was  not  to  run  the  risk  of  the  title,  but  was  to  have  a 
good  title,  and  that  the  title  to  any  part  of  the  lands  has  failed, 
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then  he  is  entitled  to  an  equitable  dedaction  for  ao  much  as  the 
value  is  of  that  to  which  the  title  has  failed. 

Counsel  for  plaintiff,  (7.  Loesery  Esq.,  and  JE.  K.  Pricey  Esq. 
For  defendant,  (?.  Mallert/y  Esq.,  and  G.  W.  FarqahaVy  Esq. 

The  jury  found  for  the  plaintiff  for  the  full  amount  of  the 
mortgage,  $41,162  50,  with  interest  from  6th  May,  1830. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

Chan  v.  Chan. 

Mareh^  1843. 

1.  The  Act  of  Congress  declaring  a  judgment  confessed  for  the  purpose  of 
giving  a  preference  void,  is  binding  on  a  State  Court. 

2.  A  debtor  whose  petition  in  bankruptcy  is  pending  in  the  United  States 
Court,  cannot  be  arrested  under  a  warrant  under  the  3d  section  of  the  Act 
of  July  12,  1842. 

This  was  a  rule  to  show  cause  why  the  execution  in  the  above 
case,  as  also  the  judgment  on  which  it  issued,  should  not  be  set 
aside. 

Mr.  FaUon  for  the  rule. 

Messrs.  Mush  and  Ingrahatny  contra. 

^  *The  defendant,  Alexander  Chan,  confessed  the  judg- 

^  ment  in  the  above  suit  in  favour  of  his  son,  in  June  last, 
upon  which  execution  was  issued  and  money  collected,  and  held 
by  the  sheriff;  subsequently  to  which  certain  of  the  creditors  of 
Alexander  Chan  petitioned  the  United  States  District  Court  to 
have  him  decreed  a  bankrupt.  Upon  his  being  decreed  a  bank- 
rupt, his  assignee  applied  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  for  a  rule  to  set  aside  the  judgment  and 
execution,  upon  filing  an  affidavit  that  the  judgment  was  given  in 
contemplation  of  bankruptcy,  and  intended  as  a  preference,  and 
therefore  void  under  the  Act  of  Congress.     Depositions  were 
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taken  in  support  of  the  rule,  which  established  the  fact  subse- 
quently admitted  on  the  hearing,  that  the  judgment  was  given  in 
contemplation  of  bankruptcy,  and  intended  as  a  preference,  but 
it  was  contended,  that  inasmuch  as  the  judgment  was  given  for 
a  bond  fide  debt,  it  was  valid  according  to  the  laws  of  Pennsyl- 
vania, and  could  not  be  avoided  in  a  State  Court,  and,  that  if 
it  were  void  only  by  reason  of  some  provision  in  the  Act  of  Con- 
gress, the  assignee  must  institute  proceedings  in  the  Federal 
Courts  for  the  purpose  of  avoiding  it,  and  recovering  back  the 
money  from  the  plaintiff  in  the  judgment,  who,  it  was  contended, 
was  entitled  to  receive  it  from  the  sheriff. 

But  the  Court  held  this  not  to  be  the  law,  and  decided  that  the 
Act  of  Congress  declaring  such  judgment  to  be  utterly  null  and 
void,  was  binding  on  them,  as  part  of  the  law  of  the  land.  They 
therefore  made  the  rule  absolute. 

See  United  Stfttes  v.  Dobbins,  anUf  1  P.  L.  J.  6. 


In  the  Orphans*  Court  of  BticJcs  County. 
Estate  of  Solomon  Bachman,  Deceased. 

FOntiartff  1842. 

1.  A  guardian  is  bonnd  to  use  dUigence  and  care  in  putting  out  at  interest  all 
money  in  his  possession  belonging  to  his  ward ;  and  if  he  retains  it,  he  is 
chargeable  not  onlj  for  the  whole  sum,  but  for  all  money  that  could  hare 
been  properly  made  from  it. 

2.  Guardians  should  comply  with  the  proyisions  of  the  tenth  section  of  the 
Act  of  29th  of  March,  1832,  and  exhibit  an  account  of  the  management  of 
the  minor's  property  under  their  care  every  three  years. 

'^'Solomon,  David,  and  William  Bachman,  administra- 
tors of  the  estate  of  Solomon  Bachman,  deceased,  filed  '- 
a  settlement  of  the  accounts  of  said  Solomon  as  guardian  of 
Michael  Uhler,  the  22d  of  April,  1841,  charging  themselves 
with  a  balance  of  (2110  26,  including  simple  interest  from  the 

time  the  money  of  the  ward  came  to  their  hands.     To  this  ac- 
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count  the  ward  by  his  attorney  J.  M.  Porter,  Esq.,  filed  the  fol- 
lowing exceptions : 

1.  That  the  accountant  has  not  accounted  for  all  the  interest 
which  he  made,  or  ought  with  due  diligence  to  have  made,  out  of 
the  money  of  his  ward  which  came  to  his  hands. 

2.  That  periodical  rests  at  reasonable  times  should  have  been 
made  in  the  account,  and  the  principal  and  interest  of  these  rests 
have  been  aggregated. 

8.  That  taking  the  mode  of  stating  the  account  into  considera- 
tion, too  great  an  allowance  is  made  to  the  accountant  out  of  the 
ward's  estate. 

4.  That  the  account  shows  a  less  balance  due  the  ward,  than  is 
really  and  justly  due  him. 

5.  The  accountant  has  not  accounted  for  all  the  property  which 
came  into  his  hands,  or  ought  to  have  come  into  his  hands,  and 
which  he  was  bound  to  receive  and  account  for. 

Wherefore  the  Court  appointed  C.  E.  DuBois,  Esq.,  as  auditor, 
to  take  into  consideration  the  exceptions,  and  make  a  statement 
and  report  thereon. 

The  amount  of  money  that  came  into  the  hands  of  the  guar- 
dian was  $1276  47,  and  was  received  by  him  in  the  years  1828, 
1829,  and  1880.  Nothing  had  ever  been  expended  for  the  main- 
tenance, education,  &c.,  of  the  ward. 

The  auditor,  accompanying  his  statement  with  the  evidence, 
reported  his  acoount,  charging  the  guardian  with  the  principal 
and  interest  aggregated  at  the  end  of  every  three  years ;  having 
first  deducted  the  commissions  of  the  guardian  from  the  whole 
sum,  and  then  his  commissions  from  the  interest  accumulated  at 
the  expiration  of  each  triennial  term. 

To  this  report  the  accountant  excepted,  and  the  same  was 
argued  the  22d  of  February,  1842,  by  JST.  Chapman^  Esq.,  for 
the  accountants,  and  by  0.  JE,  Wright^  Esq.,  for  the  ward. 

Mr.  Wright^  for  the  ward,  cited  8th,  9th  and  10th  sections  of 

the  Act  of  29th  March,  1832 ;   also   17th  and  18th  sections ; 

^  4  S.  &  R.  112;   8  *Id.   12;   12  Id.   817;   1  Penna. 

^^y  R.  282 ;   6  Rawle  828-888 ;  4  Watts  84 ;  6  Id.  287- 
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250 ;  8  Id.  78 ;  2  Rawle  305 ;  9  S.  &  R.  263 ;  2   Madd.   Ch. 
Pr.  137. 

Mr.  Chapman^  for  accountants,  relied  upon  some  of  the  above 
cases. 

The  following  opinion  was  delivered  by 

BuRNSiDE,  J. — This  case  comes  before,  the  Court  on  exceptions 
to  the  report  of  an  auditor  on  the  guardian  account  of  Michael 
Uhler.  The  auditor,  on  the  evidence,  which  is  returned  with  his 
report,  and  pursuing  the  spirit  of  the  10th  section  of  the  Act  of 
29th  March,  1832,  which  directs,  '^  that  any  guardian  whether 
required  by  the  Court  to  give  security  or  not,  shall  at  least  once 
in  every  three  years,  and  at  any  other  time  when  so  required  by 
the  Court,  render  an  account  of  the  management  of  the  minor's 
property  under  his  care,  which  accounts  shall  be  filed  in  the 
oflBce  of  the  clerk  of  the  Orphans'  Court  for  the  information  of 
the  Court  and  the  inspection  of  all  parties  concerned,  &c."  The 
auditor  added  the  interest  to  the  principal  at  the  end  of  every 
three  years,  and  on  that  principle  settled  the  account.  The  rep- 
resentatives of  the  guardian,  who  is  deceased,  object'  that  it  is 
charging  them  with  compound  interest,  and  that  it  is  oppressive. 
All  the  evidence  is  before  the  Court,  and  it  is  contained  in  the 
deposition  of  Henry  Lesh,  who  swears  : — "  I  borrowed  money  of 
Solomon  Bachman,  about  $1150,  at  six  per  cent,  interest.  I 
borrowed  it  nine  years  ago  next  spring;  I  paid  the  interest 
every  year.  I  gave  him  a  note  for  the  interest  one  year,  and  I 
paid  him  interest  on  the  amount  of  that  note.  S.  Bachman  told 
me  that  Mr.  Riley  had  some  money  and  paid  the  same  rate  of 
interest  that  I  did.  I  saw  Riley  pay  him  interest  once.  He 
said  he  had  all  the  money  out  at  full  interest.  The  money  I 
borrowed  of  him  belonged  to  the  minor  Michael  Uhler,  so  he  told 
me.  He  told  me  that  Riley  had  some  of  the  same  money,  that 
Riley  and  I  had  all  that  belonged  to  this  boy.  The  guardian 
told  me  that  he  never  had  any  trouble  about  putting  out  his 
guardian  money.  He  said  he  always  had  this  money  out ;  this 
guardian  money.  He  told  me  this  since  I  had  the  money  of  him. 
He  was  guardian  for  his  sister.     I  don't  know  of  any  money 
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loaned  at  five  per  cent,  in  my  neighborhood,  Durham  township. 
I  got  the  money  about  the  first  of  April.  He  told  me  when  I 
went  to  borrow  the  money  of  him  in  the  fall,  that  I  was  to  haye 
this  boy's  money,  and  if  he  did  not  get  enough  of  his  money  in 
he  would  make  up  the  balance  out  of  his  own." 

There  is  also  the  evidence  of  the  present  guardian,  B.  Reigle, 
who  swears : — ^^  I  am  the  present  guardian  of  Michael  Uhler, 
and  have  received  the  balance  appearing  on  the  face  of  the 
account  of  the  late  guardian.  I  have  not  got  it  all  loaned  out 
at  this  time.  I  have  in  my  hands  at  this  time  less  than  $100. 
The  rate  of  interest  is  different  in  my  neighborhood.  I  could 
borrow  at  five  per  cent,  though  many  loan  at  six.  The  money 
in  my  hands  I  am  unable  to  loan  out  safely  at  this  time.  I  don't 
think  there  is  much  money  loaned  in  my  neighborhood  except 
to  trading  men.  The  money  I  have  loaned  out  for  *my 
-I  ward  is  at  six  per  cent.  Mr.  Bachman  was  a  farmer,  a 
careful  prudent  man  in  business." 

It  is  contended  that  all  compound  interest  is  illegal,  and  that 
the  guardian  has  accounted  for  all  money  that  has  come  to  his 
hands  with  six  per  cent,  interest.  That  the  exceptions  to  this 
rule  are,  where  he  has  used  the  funds  and  refused  to  account,  or 
is  guilty  of  corruption.  We  have  no  certain  positive  rule  on  this 
subject,  of  trustees  paying  interest  in  Pennsylvania. 

We  have  several  well  settled  principles.  One  is,  that  all  the 
money  of  the  ward,  and  all  the  money  made  out  of  the  ward's 
money,  belongs  to  the  ward,  and  that  the  guardian  should  use 
diligence  and  care  in  putting  the  ward's  money  to  interest. 

Considerable  diversity  of  opinion  exists  in  the  Court  on  the 
present  case,  and  we  have  with  difficulty  been  able  to  unite.  We 
have  come  to  this  conclusion,  to  affirm  the  report  with  this  ex* 
ception,  that  the  guardian  is  to  be  allowed  $100  of  the  interest 
to  remain  in  his  hands  without  any  interest  to  be  calculated  upon 
it,  to  meet  any  contingency  of  the  ward,  schooling,  clothing, 
sickness,  &c.  And  the  account  is  sent  back  to  the  auditor  to 
report  the  balance  and  state  the  account  on  this  principle. 

We  would  recommend  to  all  guardians  to  comply  with  the 

tenth  section  of  the  Act  of  29th  March,  1832,  before  referred  to, 

and  exhibit  an  account  of  the  management  of  the  minor's  property 
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under  his  care ;  such  an  exhibit  is  not  to  be  advertised  or  settled 
by  the  register,  it  will  only  cost  the  small  fee  of  filing,  and  it 
will  enable  the  Court  and  all  persons  interested  to  see  how  the 
minor's  affairs  are  managed.  These  exhibits  should  be  laid 
before  the  Orphans'  Court  for  examination,  at  the  succeeding 
term  after  they  are  filed.  It  will  enable  the  Court  to  judge  of 
the  management  of  the  affairs  of  the  ward,  and  to  do  justice  to 
the  guardians  as  well  as  to  the  ward  when  the  account  is  finally 
settled. 

See  Yeager's  Appeal,  10  Casey  173;  Worrel's  Appeal,  11  Harris  44;  Gra- 
ver's Appeal,  14  Wright  189  ;  Hughs'  Minors'  Appeal,  3  P.  F.  Smith  500. 


In  the  Court  of  Common  Pleas  of  Chester  County. 

Crossek  v.  McAllister. 

June,  1840. 

Money  in  the  hands  of  a  constable,  arising  from  the  sale  of  the  chattels  of  a 
defendant  in  an  execution,  cannot  be  attached  at  the  suit  of  a  creditor  of 
such  defendant,  under  the  35th  section  of  the  Act  of  16th  of  June,  1836. 

The  facts  and  points  in  this  case  are  fully  set  forth  in  the 
opinion,  which  was  delivered  by 

♦Bell,  P.  J. — This  is  a  proceeding  under  the  36th 
section  of  the  Act  of  the  16th  of  June,  1836,  relating  to  ^ 
executions,  by  which  it  is  enacted,  '^  In  the  case  of  a  debt  due  to 
the  defendant  (in  a  judgment  recovered)  of  deposit  of  money 
made  by  him,  or  of  goods  or  chattels  pawned,  pledged  or  de* 
mised  as  aforesaid,  the  same  may  be  attached  and  levied  rsicono 
*in  satisfaction  of  the  judgment,  in  the  manner  allowed 
in  the  case  of  a  foreign  attachment,  but  in  such  case  a  clause  in 
the  nature  of  a  scire  facias  against  a  garnishee  in  foreign  attach- 
ment, shall  be  inserted  in  such  writ  of  attachment,  requiring 
such  debtor,  repositary,  bailee,  pawnee  or  person  holding  by 
demise  as  aforesaid,  to  appear  at  the  next  term  of  the  said 
Court,  or  such  other  time  as  the  Court  from  which  such  process 
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may  issue  shall  appoint,  and  show  caose  whj  such  judgment  shall 
not  be  levied  of  the  effects  of  the  defendant  in  his  hands." 

Tussej,  the  garnishee,  having  appeared  on  the  return  of  this 
process,  the  plaintiff  filed  interrogatories,  which  were  answered. 
From  these  it  appears  that  Tussey,  as  constable  of  the  township 
of  New  Garden,  in  this  county,  by  virtue  of  several  executions, 
issued  by  justices  of  the  peace,  levied  on  and  sold  certain  per- 
sonal chattels  of  McAllister,  who  was  defendant  in  these  execu- 
tions ;  and  that  after  payment  of  the  executions  a  balance  of  the 
proceeds  of  sale  remained  in  Tussey's  hands.  The  plaintiff  now 
moves  the  Court  for  judgment  against  the  garnishee,  to  be  levied 
of  the  balance ;  while  the  latter  insists  that  the  suit  should  be 
quashed,  as  having  been  im  providently  issued  against  him. 
Which  motion  ought  to  prevail  depends  on  the  due  construction 
of  the  Act  of  Assembly  just  cited. 

Prior  to  the  statute,  stock,  money  deposited,  goods  and  chat- 
tels pawned,  belonging  to  a  debtor,  and  debts  due  to  him,  could 
only  be  reached  by  writ  of  foreign  or  domestic  attachment,  which 
lying  only  in  certain  cases  was  but  an  imperfect  remedy.  To 
supply  the  defect,  which  had  been  much  lamented,  the  legislature 
passed  that  part  of  the  Act  of  1886,  to  which  attention  has  been 
called,  providing  that  in  the  case  of  money,  and  goods  and  chat- 
tels, circumstanced  as  mentioned  in  the  act,  and  of  debts  due  to 
a  debtor,  ^^  the  same  may  be  attached  and  levied  in  satisfaction  of 
the  judgment,  in  the  manner  allowed  in  the  case  of  a  foreign 
attachment." 

It  would  be  a  waste  of  time  and  labour  to  enter  on  a  formal 
argument  to  prove  that  the  legislature,  in  enacting  this  law,  had 
in  contemplation  the  writ  of  foreign  attachment  as  a  settled,  sub- 
sisting and  well  known  remedy  in  Pennsylvania,  with  all  the 
incidents  belonging  to  it.  The  property  or  chose  in  action  is  to 
be  attached :  it  is  to  be  attached  as  in  the  case  of  a  foreign 
attachment  and  in  cases  like  the  present,  ^'a  clause,  in  the  nature 
of  a  scire  facias*'  is  to  be  'inserted  in  such  writ  of  attachment." 
By  the  87th  section,  after  service  of  such  writ,  the  effects  of  the 
defendant  and  debts  due  to  him,  are  to  remain  attached,  ^^  in  the 
manner  heretofore  practised  and  allowed  in  the  case  of  a  foreign 

attachment."    Everything  to  be  collected  from  the  statute,  in 
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fact,  shows  the  intent  to  be  a  new  application  of  the  old  remedy. 
To  say,  as  has  been  said,  that  the  proceeding  is  not  by  foreign 
attachment,  but  only  in  the  nature  of  a  foreign  attachment,  is 
saying  nothing,  for  if  it  be  of  the  nature  of  foreign  attachment, 
it  must,  in  the  absence  of  any  manifestation  of  a  contrary  intent, 
entertained  by  the  law-makers,  be  governed  by  the  "'same 
principles  and  used  subject  to  the  same  rules  as  obtain  in  '- 
cases  strictly  of  foreign  attachment. 

If  this  be  so,  the  plaintiff's  motion  must  be  denied,  for  it  must 
be  conceded  that  money  or  other  property  belonging  to  a  debtor, 
in  the  custody  or  keeping  of  an  officer  of  the  law,  cannot  be 
made  the  subject  of  a  foreign  attachment:  Ross  v,  Clark,  1  Dall. 
354.  This  rule  has  even  been  extended  for  the  protection  of 
executors,  on  a  ground  that  they  are,  in  a  sense,  officers  of  the 
law :  Shewell  v.  Kean,  2  Whart.  839. 

There  is  no  soundness  in  the  argument  urged  at  the  bar,  that 
although  a  sheriff,  prothonotary  and  even  an  executor,  is  exempt 
from  the  operation  of  this  writ,  yet  a  constable  is  not,  because  of 
the  particular  form  of  the  execution  under  which  he  acts,  com- 
manding him  to  levy  the  debt  of  the  chattels  of  the  defendant, 
"returning  the  overplus,  if  any,  to  the  owner."  The  rule  is  not 
founded  on  any  form  of  writ ;  it  exists  without  and  independent 
of  writ.  It  springs  from  the  maxim,  expedit  reipvblicoe  ut  sit 
finis  litium.  "  If,"  say  the  Court  in  Ross  v.  Clark,  "a  proceeding 
of  this  kind  were  allowed,  there  could  be  no  end  of  suits."  This 
reason  is  as  applicable  to  such  a  proceeding  as  this,  as  in  foreign 
attachment,  and  eadem  ratio  idem  lex. 

The  money  then,  sought  to  be  attached  in  this  case,  having 
come  to  the  hand  of  the  garnishee  in  the  discharge  of  his  func- 
tions as  an  officer  of  the  law,  he  is  entitled  to  the  protection  of 
the  established  rule.  The  motion  of  the  plaintiff  is  therefore 
denied,  and  following  the  precedent  set  in  Ross  v.  Clark,  the 
writ  is  quashed. 

See  Buckly  v,  Echert)  2  Barr  369 ;  Riley  v.  Hirst,  tupra  3  P.  L.  J.  268. 
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In  the  Court  of  Common  Pleas  of  Chester  County. 

PlERSON  V.   M'CORMICK. 

December^  1840. 

Money  receired  bj  the  superyisor  of  the  Philadelphia  and  Columbia  Rail- 
road, an  officer  under  the  employ  of  the  State,  appointed  by  the  Board  of 
Canal  Commissioners,  and  due  by  him  to  a  person  employed  on  the  road, 
cannot  be  attached  in  his  hands  for  the  debt  of  the  employee. 

This  was  an  attachment  with  notice  in  the  nature  of  a  sdre 
facias  to  Collins,  the  garnishee. 

The  opinion  of  the  Court,  which  contains  all  the  points  in  this 
case,  was  delivered  by 

Bell,  P.  J. — This  case  is  founded  on  process,  in  the  nature  of 
an  attachment  issued  in  pursuance  of  the  provisions  of  the  85th 
section  of  the  Act  of  16th  June,  1836,  relating  to  executions. 
The  question  presented  for  decision  arises  on  a  rule  to  show 
cause  why  it  should  not  be  quashed,  obtained  by  Collins,  the 
garnishee. 

*2021  *^^  *^®  ^^®®  ^^  Crossen  v.  McAllister,*  decided  by  the 
Court  in  June  last,  it  was  held  that  the  process  is  governed 
by  the  same  principles  and  used  subject  to  the  same  rules  as 
obtain  in  cases  of  foreign  attachment,  and  that,  where  attachment 
will  not  lie,  neither  will  the  statutory  writ,  and  as  a  consequence, 
that  money  or  other  property  belonging  to  a  debtor,  in  the  hands 
of  a  public  officer  who  received  it  as  such,  could  not  be  made  the 
subject  of  this  process. 

The  only  question  then  to  be  decided  in  this  case  is,  whether 
Ct)llins  is  such  an  officer  recognized  by  law,  and  received  the 
money  in  question,  in  that  character  ? 

In  his  answers  to  the  interrogatories  filed  by  the  plaintiff,  he 
states  that  he  is  a  supervisor  on  the  Philadelphia  and  Columbia 
Railroad,  and,  as  such,  appointed  M'Cormick,  the  defendant, 
foreman  of  the  third  section  of  that  road ;  that  in  June  last  he 
received  from  the  Commonwealth,  in  his  capacity  of  supervisor, 
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money  to  pay  the  persons  employed  by  him,  including  M^Cormick, 
as  foreman.  This  statement  must  for  present  purposes  be  taken 
as  true. 

A  supervisor  of  the  public  works  of  this  State  is  one  appointed 
by  the  Board  of  Canal  Commissioners,  by  virtue  of  authority 
vested  in  them  by  law,  to  superintend  and  oversee  some  particular 
portion  of  those  works ;  to  keep,  or  cause  the  same  to  be  kept  in 
repair,  and  for  this  to  employ,  and  pay  with  the  public  money 
received  for  that  purpose,  the  necessary  laborers,  and  generally, 
under  the  direction  of  the  Canal  Commissioners,  to  do  every- 
thing proper  for  the  preservation  and  protection  of  that  portion 
of  the  public  improvements  intrusted  to  his  care.  Now  an  office 
(officium)  is  defined  by  Blackstone  to  be  a  right  to  exercise  a 
public  or  private  employment,  and  to  take  the  fees  and  emolu- 
ments thereunto  belonging. 

Officers  are  public  or  private.  Every  man  is  a  public  officer 
who  hath  any  duty  to  perform  concerning  the  public ;  and  he  is 
not  the  less  of  a  public  officer  when  his  authority  is  confined  to 
narrow  limits ;  because  it  is  the  duty  and  the  nature  of  that 
duty,  which  makes  him  a  public  officer,  and  not  the  extent  of  his 
authority:  Carth.  479,  cited  in  Com.  v.  Binns,  17  S.  &  R.  233. 
We  have  seen  that  the  employment  of  the  garnishee  involves  the 
performance  of  a  duty  concerning  the  public,  and  consequently 
upon  principles,  and  according  to  the  definition  or  description 
just  given,  he  is  a  public  officer. 

But  the  very  point  is  decided  in  West  v.  Jones,  9  Watts  27. 
It  was  there  held  that  an  action  of  assumpsit  would  not  lie  by  a 
contractor,  for  work  on  the  Pennsylvania  Canal,  to  recover  the 
amount  of  a  final  estimate,  against  the  superintendent  of  the 
work  and  the  disbursing  officer  of  the  State,  who,  as  was  alleged, 
had  erroneously  paid  the  money  to  another ;  because  he  was  a 
public  officer,  and  only  an  instrument  in  the  hands  of  the  govern- 
ment to  make  payment  in  its  name,  and,  therefore,  accountable 
to  the  Commonwealth  alone. 

So  here,  the  garnishee  received  the  fund  in  dispute  as  a  dis- 
bursing officer  of  the  Commonwealth,  to  pay  inferior  employees 
in  the  service  *of  the  government  acting  under  his  direc-  r+ono 
tion.     As  such  officer  he  is  clothed  with  a  trust  to  be 
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performed  under  prescribed  regulations,  and  we  think  it  would, 
as  in  the  case  of  a  sheriflf  or  constable,  be  stronglj  against  public 
policy,  to  subject  the  fund  thus  received  by  him  to  this  process 
of  attachment.  If  this  were  permitted,  it  must  necessarily  inter- 
fere with  the  due  prosecution  of  the  public  business,  and  the 
proper  management  of  the  public  works.  To  adopt  with  slight 
variation,  the  language  of  our  Supreme  Court  in  Shewell  v. 
Kean,  2  Whart.  839,  when  speaking  of  executors,  it  may  with 
truth  be  said,  it  would  tend  to  distract  and  embarrass  these  offi- 
cers, if,  in  addition  to  their  ordinary  duties,  of  themselves  often 
multiplied,  arduous  and  responsible,  they  were  liable  to  be  drawn 
into  conflicts  created  by  the  interposition  of  the  creditors  of 
those  employed  under  them ;  to  suspend,  indefinitely,  the  settle- 
ment of  what  may  be  called  public  accounts ;  to  attend,  perhaps, 
to  numerous  rival  attachments ;  to  answer  interrogatories  on 
oath,  and  to  be  put  to  trouble  and  expense  for  the  benefit 
of  third  persons,  in  no  way  connected  with  the  duties  of  their 
trust. 

But  let  us  consider  this  question  in  another  point  of  view. 

The  Commonwealth,  not  Collins,  is  M'Cormick's  debtor.  The 
former  is  only  the  agent  of  the  State  to  make  payment  in  its 
name  (West  v.  Jones,  8upra)y  and  for  this  purpose  money  is 
furnished.  But  the  debt  remains  until  the  money  is  actually 
paid,  and  until  then  the  fund  is  the  property  of  the  Common- 
wealth. What  is  this  then  other  than  an  attempt  to  attach  a 
debt  due  from  the  gouernment  to  M'Cormick,  which  it  was  long 
ago  settled,  cannot  be  done.  (Nathan  v.  Commonwealth  of  Vir- 
ginia, 1  Dall.  77  in  notes.)  It  is,  in  principle,  the  same  as  if, 
after  a  special  appropriation  by  law,  to  pay  a  debt  or  claim  due 
to  an  individual,  his  creditor  should  lay  an  attachment  in  the 
hands  of  the  State  treasurer  or  other  custodian  of  the  public 
moneys  ;  and  it  is  almost  needless  to  say  that  such  a  proceeding 
could  not  be  sustained. 

But  inasmuch  as  the  plaintiff  is  not  concluded  by  the  answers 
of  the  garnishee,  but  is  still  at  liberty  to  go  to  a  jury  if  he  think 
he  can  prove  that  Collins  in  his  private  capacity  is  indebted  to 
the  defendant,  or  has  in  his  hands  any  money  deposited,  or  goods 
or  chattels  pawned,  pledged  or  demised  by  the  defendant ;  the 
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rule  to  show  cause  must  be  discharged,  leaving  the  plaintiff  to 
proceed  if  he  see  fit.  This  course  is  corrective  of  the  point  of 
practice  as  ruled  in  Crossen  v.  M^AUister,^  where  the  process  was 
quashed. 

See  Bentlj  v.  Glegg,  3  P.  L.  J.  62  ;  Monongahela  Nayigation  Co.  v.  Ledlie, 
Ibid.  179  ;  Simons  v.  Wbartenalj^  4  P.  L.  J.  226;  Morrel  o.  Bank,  2  Philada. 
Bep.  61. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

LOWBBR  ET  AL.   V.   RiCHARDSON. 

February^  1843. 

1.  The  finding  of  an  auditor  appointed  to  distribute  a  fand,  arising  under  a 
sheriflf 's  sale  under  various  writs  of  fieri  faciaSf  in  favour  of  one  of  several 
execution  creditors,  was  set  aside,  where  an  issue  had  been  awarded,  and 
the  finding  of  a  jury  had  been  adverse  to  the  claim  so  allowed  by  the 
auditor. 

2.  The  separate  property  of  one  partner  may  be  sold  under  an  execution 
against  the  partnership,  and  therefore  it  does  not  follow  that  the  proceeds 
of  a  sale  or  an  execution  against  a  partnership  must  necessarily  be  regarded 
as  produced  by  the  sale  of  partnership  effects. 

3.  Although  Courts  do  not  ordinarily,  in  the  distribution  of  moneys  arising 
from  sheriflTs  sales  of  personal  property,  examine  into  the  ownership  of  the 
property  sold,  yet  when  the  returns  of  the  sheriff  are  not  such  as  they  ought 
to  be,  it  is  indispensable  that  this  inquiry  should  be  gone  into. 

All  the  facts  will  appear  in  the  decision  of  the  Court,  which 
was  delivered  by 

*Stroud,  J. — The  facts  which  bear  upon  the  proper  r^oi  o 
distribution  of  the  fund  in  Court,  may  be  thus  stated : — 
On  the  15th  of  August,  1839,  b,  fieri  facias  was  issued  on  a  judg- 
ment, the  parties  to  which  were  Lowber  et  al.  against  R.  W. 
Richardson,  Samuel  R.  Wood,  and  Richard  Blunden,  trading  as 
Robert  W.  Richardson  and  Company.  To  this  writ  the  sheriff  has 
made  the  following  return :  ^^  August  15,  1839,  levied  and  sold 
personal  property  for  $11,016  91." 

On  the  20th  of  August,  1839,  a  fieri  facias  was  issued  on  a 
judgment  obtained  by  ^^  The  Pennsylvania  Company  for  the  In- 
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Burance  of  Lives  and  Granting  Annuities,"  against  Robert  W. 
Richardson.  To  this  the  sheriff  has  made  return  in  these  words : 
'^Levied  on  the  right,  title,  and  interest  of  defendant,  in  the 
goods  previously  levied  on  by  me  by  virtue  of  fieri  facias  to  me 
directed  out  of  this  honorable  Court  of  September  Term,  a.  j>. 
1839,  No.  96,  in  which  William  T.  Lowber  and  others  are  plain- 
tiffs, and  Robert  W.  Richardson,  Samuel  R.  Wood,  and  Richard 
Blunden,  trading  under  the  firm  of  Robert  W.  Richardson  &  Co., 
are  defendants ;  and  by  virtue  of  said  last  mentioned  writ  of  fieri 
facias  and  sundry  other  writs  of  fieri  facias  to  me  directed,  sold 
the  said  goods  and  chattels  for  $11,016  91,  as  in  my  return  to 
said  writ  of  fieri  facias  of  September  Term,  1889,  No.  96,  is  set 
forth." 

On  the  21st  of  September,  1889,  afierifcunas  was  issued  on  a 
judgment  obtained  by  Wilson,  Jones  &  Co.,  against  Robert  W. 
Richardson  and  Samuel  R.  Wood,  trading  under  the  firm  of 
Robert  W.  Richardson  &  Co. 

The  sheriff's  return  to  this  writ,  is  as  follows :  ^'  September 
21,  1839,  levied  on  the  right,  title,  and  interest  of  defendants  in 
the  goods  and  chattels  previously  levied  on  by  me  by  virtue  of  a 
writ  of  fi^ri  facias  to  me  directed  out  of  this  Honorable  Court, 
of  September  Term  A.  D.  1889,  No.  96,  in  which  William  T. 
Lowber  and  others  are  plaintiffs,  and  Robert  W.  Richardson, 
Samuel  R.  Wood,  and  Richard  Blunden,  trading  under  the  firm 
of  Robert  W.  Richardson  &  Co.,  are  defendants;  and  by  virtue 
of  said  last  mentioned  writ  of  fieri  fadas^  and  sundry  other  writs 
of  fieri  facias  to  me  directed,  sold  the  said  goods  and  chattels  for 
$11,016  91,  as  in  my  return  to  said  writ  of  fieri  facias  to  Sep- 
tember term,  1889,  No.  96,  is  set  forth." 

Of  the  $11,016  91,  mentioned  in  these  several  returns  of  the 
sheriff,  the  sheriff  paid  out  the  principal  part,  and  paid  the  bal- 
ance, being  $5,197  16,  into  Court. 

An  auditor  was  appointed,  on  the  application  of  Lowber  &; 

Wilmer,  to  ascertain  facts,  and  to  suggest  what  appeared  to  him 

to  be  the  proper  distribution  of  the  fund.     On  the  hearing  before 

him,  it  was  alleged  on  the  part  of  the  Life  Annuities  Company, 

that  the  judgment  of  Lowber  &  Wilmer  had  been  fraudulently 

entered ;  that,  in  truth,  at  the  time  of  its  entry,  nothing  was  due 
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to  the  plaintiffs,  and  much  evidence  was  taken  and  reported  by 
the  auditor  on  that  point.  And  before  the  report  had  been  filed, 
issues  were  asked  on  behalf  of  the  Annuity  Company,  for  the 
purpose  of  ascertaining  the  truth  of  *these  allegations.  r*oii 
These  issues  have  since  been  tried,  and  the  finding  of  the 
jury  was  adverse  to  Lowber  &  Wilmer,  the  plaintiffs.  The 
auditor  had  come  to  a  different  opinion,  and  had  awarded  a  part 
of  the  fund  to  these  plaintiffs.  This  part  of  the  auditor's  report, 
owing  to  the  adverse  finding  of  the  jury,  must  therefore  be  set 
aside. 

The  auditor  has  also  reported,  that  the  goods  and  chattels  sold 
by  the  sheriff  had  been  prior  to  the  20th  of  May,  1839,  the  pro- 
perty of  Richardson,  Wood  and  Blunden,  as  co-partners,  under 
the  firm  of  Robert  W.  Richardson  &  Co.,  carrying  on  a  branch 
of  manufactures  at  Manayunk ;  that  on  the  day  last  named,  the 
following  agreement  in  writing  was  made : 

This  indenture,  made  this  twentieth  day  of  May,  in  the  year 

of  our  Lord  eighteen  hundred  and  thirty-nine,  between  Richard 

Blunden  of  the  county  of  Philadelphia,  manufacturer,  and  Samuel 

R.  Wood,  of  the  said  county,  manufacturer,  of  the  one  part,  and 

Robert  W.  Richardson,  of  the  said  county,  manufacturer,  of  the 

other  part :  Whereas,  a  partnership  has  heretofore  existed  between 

the  said  parties  to  these  presents  under  the  firm  of  Robert  W, 

Richardson  &  Company :  and  whereas,  the  said  parties  to  these 

presents  have  agreed  to  dissolve  the  said  partnership,  and  hereby 

do  dissolve  the  same.     Now  this  indenture  witnesseth,  that  the 

said  Richard  Blunden  and  Samuel  R.  Wood,  as  well  for  and  in 

consideration  of  the  sum  of  one  dollar,  lawful  money  of  the  United 

States,  to  them  in  hand  well  and  truly  paid  by  the  said  Robert 

W.  Richardson,  at  or  before  the  sealing  and  delivery  of  these 

presents,  the  receipt  whereof  is  hereby  acknowledged  ;  as  for  and 

in  consideration  of  the  payment  of  the  debts  and  liabilities  of  the 

said  firm  of  Robert  W.   Richardson  &  Company  by  the  said 

Robert   W.   Richardson,  Have    granted,   bargained,    and   sold, 

aliened,  enfeoffed,  released  and  confirmed,  assigned,  transferred 

and  set  over,  and  by  these  presents  do  grant,  bargain  and  sell, 

assign,  transfer  and  set  over,  alien,  enfeoff,  release  and  confirm, 

unto  the  said  Robert  W.  Richardson,  his  heirs,  executors,  admin- 
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istrators  and  assigns,  all  the  estate,  right,  title,  interest,  trust, 
property,  claim  and  demand  whatsoever  of  them  the  said  Richard 
Blunden  and  Samuel  R.  Wood,  and  each  of  them  in  law  or 
equity  of,  in,  to  and  out  of  the  estate  and  effects  of  the 
said  partnership,  both  real  and  personal.  To  have  and  to  hold, 
take,  receive,  and  enjoy  the  said  estate  and  effects,  with  all  and 
singular  the  appurtenances  unto  the  said  Robert  W.  Richardson, 
his  heirs,  executors,  administrators  and  assigns,  for  ever.  Upon 
condition  that  the  said  Robert  W.  Richardson  shall  pay  the  debts 
of  the  said  firm  of  Robert  W.  Richardson  &  Company :  and  in 
case  the  said  Robert  W.  Richardson  shall  find  it  necessary  to 
make  an  assignment,  then  and  in  such  case  he  is  hereby  author- 
ized and  empowered  to  make  such  preferences  in  the  payment  of 
the  creditors  of  the  said  Robert  W.  Richardson  &  Company,  as 
he  may  deem  just  and  equitable :  and  the  better  to  enable  the 
said  Robert  W.  Richardson  to  collect  the  outstanding  debts 
of  the  said  firm,  the  said  ^Richard  Blunden  and  Samuel 
-i  R.  Wood,  have  authorized  and  empowered,  and  by 
these  presents  do  authorize  and  empower  the  said  Robert  W. 
Richardson,  to  use  their  names  in  any  legal  proceedings  that  may 
be  necessary,  and  the  said  Robert  W.  Richardson  for  himself,  his 
heirs,  executors,  and  administrators,  hath  covenanted,  promised, 
and  agreed  to  and  with,  and  by  these  presents  doth  covenant, 
promise  and  agree,  to  and  with  the  said  Richard  Blunden  and 
Samuel  R.  Wood,  their  heirs,  executors,  and  administrators,  that 
he  the  said  Robert  W.  Richardson  will  pay  and  satisfy  the  debts 
of  the  said  firm  of  Robert  W.  Richardson  &  Company. 

In  witness  whereof,  the  said  parties  have  interchangeably  set 
their  hands  and  seals  to  these  presents,  the  day  and  year  first 
within  written. 

Richard  Blunden,  [seal.] 

Sealed  and  delivered  1  Samuel  R.  Wood,  [seal.] 

in  the  presence  of  /         Robert  W.  Richardson,  [seal.] 

James  J.  Barclay, 

Charles  Natlor. 

The  auditor  was  of  opinion,  that  there  was  no  ground  to 
impeach  the  bona  fides  of  this  agreement,  and  that  the  effect  of  it 
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was  to  transfer  to  Robert  W.  Richardson,  the  sole  and  exclusive 
ownership  of  the  goods  sold.  Numerous  authorities  were  cited 
by  the  auditor  on  this  point,  most  of  which  may  be  found  in 
Story  on  Partnership,  p.  508-9,  §  358,  in  which  the  rule  of  law 
on  the  subject  is  thus  stated :  ''  It  is  competent  for  the  partners, 
in  cases  of  a  voluntary  dissolution,  to  agree,  that  the  joint  pro- 
perty of  the  partnership,  shall  belong  to  one  of  them ;  and  if  this 
agreement  be  band  fidcy  and  for  a  valuable  consideration,  it  will 
transfer  the  whole  property  to  such  partnership,  wholly  free  from 
the  claims  of  the  joint  creditors."  The  stipulation  on  the  part 
of  Richardson  to  pay  all  the  partnership  debts,  is  according  to 
the  authorities,  a  valuable  consideration,  sufScient  to  support  the 
agreement.     I  concur  with  the  auditor,  therefore,  on  this  point. 

The  returns  of  the  sheriff  to  the  last  two  of  the  three  fi. 
fas.  herein  before  mentioned,  are  amended  returns  made  since 
the  report  of  the  auditor  was  filed.  The  original  ones  were  such 
as  to  induce  the  auditor  to  report,  that  the  $11,016  91,  of  which 
the  fund  in  Court  is  the  balance,  was  produced  by  sales  made 
concurrently  under  each  of  these  three  writs.  It  is  unnecessary 
to  inquire  whether  the  interpretation  placed  by  the  auditor  upon 
the  original  returns  is  correct,  inasmuch  as  the  amended  returns 
made  by  leave  of  the  Court,  must  be  taken  as  true,  and  are  con-* 
elusive  upon  all  persons  claiming  a  portion  of  the  fund.  Mintz 
V.  Hamman,  5  Whart.  150. 

It  is  quite  plain,  that  neither  the  original  nor  the  amended 
returns  to  the  fi.  fas.  of  the  Annuity  Company  and  of  Wilson, 
Jones  &  Co.,  are  such  as  they  ought  to  be.  They  do  not  respond 
to  the  requirements  of  the  writs.  Instead  of  being  direct  and 
certain,  there  is  a  *cirouiy  in  the  manner,  and  an  ambi- 
guity  in  the  language,  which  tend  to  conceal  rather  than  ^ 
discover  what  was  done  or  omitted.  But  they  who  have  litigated 
before  us  are  entirely  satisfied  with  these  returns  as  they  are,  and 
we  must  extract  from  them  what  we  can,  and  shape  our  decision 
accordingly.  In  respect  to  the  language  of  the  returns  it  is  to 
observed,  that  the  phrase  ^'  levied  on,"  to  express  a  seizure  merely 
of  goods,  though  frequently  used  in  American  jurisprudence,  is 
very  inaccurate  language,  and  seldom  found  in  English  reports. 
For  the  word  levy  properly  comprehends  a  sale  ajs  well  as  a 
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seizure.  Keeping  this  in  mind,  the  amended  returns  state  several 
particulars  sufficiently  positive  and  explicit.  1.  That  the  whole 
fund  was  produced  by  sale,  under  the  writ  of  Lowber  k  Wilmer, 
which  was  received  by  the  sheriff,  the  first  in  order  of  time.  2. 
That  under  each  of  the  other  writs,  the  sheriff  merely  seized  the 
right,  title  and  interest,  in  the  one  case,  of  the  one  defendant, 
Richardson,  and  in  the  other,  of  the  two  defendants  Richardson 
and  Wood,  subject  expressly  in  both  instances,  to  the  prior  execu- 
tion of  Lowber  &  Wilmer. 

The  returns  state,  that  the  sheriff  made  sale  under  the  writ  of 
Lowber  &  Wilmer  and  sundry  other  writs  of  fieri  facias  directed  to 
him,  but  what  other  writs  these  were,  he  has  not  chosen  to  inform 
us.  The  very  manner,  however,  in  which  they  are  mentioned, 
shows  that  those  of  the  Annuity  Company,  and  Wilson,  Jones  & 
Co.,  were  not  of  the  number. 

The  question  then  presented  is,  whether  in  virtue  of  the  several 
liens  under  the  two  last  named  writs,  the  proceeds  of  the  sale 
made  under  that  of  Lowber  &  Wilmer,  are  to  be  applied  to 
either  or  both  of  those,  or  must  be  paid  over  to  the  defendants. 

The  solution  of  this  question  would  have  been  very  easy,  had 
the  writs  in  each  case,  been  issued  against  the  same  three  defend- 
ants. The  money  having  been  paid  into  Court,  it  would  have 
been  distributed  among  the  different  execution  creditors,  accord- 
ing to  the  order  of  time  in  which  the  delivery  of  the  writs  had 
been  made  to  the  sheriff.  Hutchinson  v,  Johnston,  1  D.  &  E. 
729 ;  Jones  v.  Atherton,  7  Town.  66 ;  Saunders  v.  Sheriff  of 
Middlesex,  8  B.  &  Aid.  95 ;  Sawle  v.  Painter,  1  D.  &  R.  807 ; 
Drewe  v.  Lainson,  11  Ad.  &  E.  529 ;  Lambert  v.  Paulding,  18 
Johns.  R.  311 ;  Russell  v,  Gibbs,  5  Cowen  890. 

But  in  the  actual  case  before  us,  neither  of  the  last  two  execu- 
tions were  directed  against  all  the  defendants  named  in  that  of 
Lowber  &  Wilmer,  under  which  the  sale  was  made.  And  as  in 
sales  by  the  sheriff,  whether  the  subject  be  real  or  personal  pro- 
perty, the  right  title  and  interest,  and  nothing  more,  of  the 
defendant  can  be  sold,  and  to  the  proceeds  of  the  sale  the  execu- 
tion creditors  (I  speak  of  personal  property),  are  entitled,  whether 
the  defendants  have  or  have  not  any  interest  in  the  thing  sold ; 
Walters  v.  Pratt,  2  Rawle  265  ;  and  as  the  separate  creditor  of 
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one  of  the  partners  cannot  come  upon  the  partnership  effects  to 
the  prejudice  of  the  other  partners  or  the  creditors  of  the  part- 
nership, it  is  asked  how  can  a  fund  raised  by  the  *sale  of 
the  right,  title  and  interest  of  the  three  partners  as  such,  ^ 
in  the  goods  sold,  be  applied  to  the  payment  of  an  execution 
against  one  or  two  partners  for  his  or  their  respective  debts  ? 

These  objections  give  rise  to  further  inquiry.  It  is  true,  that 
the  sheriff  can  sell  nothing  more  than  the  right,  title  and  inter- 
est of  the  defendant  or  defendants  in  the  execution,  and  that  in 
general,  the  proceeds  of  such  sales  are  to  be  considered  as  the 
substitute  and  equivalent  of  such  estate  so  sold;  but  it  is  equally 
true,  that  the  separate  property  of  one  partner  may  be  sold  under 
an  execution  against  the  partnership,  and  therefore  it  does  not 
follow  that  the  proceeds  of  a  sale  or  an  execution  against  a  part- 
nership, must  necessarily  be  regarded  as  produced  by  the  sale  of 
partnership  effects.  And  although  Courts  do  not  ordinarily  in 
distribution  of  moneys  arising  from  sheriff's  sales  of  personal 
property,  examine  into  the  ownership  of  the  property  sold,  and 
where  the  sheriff  has  performed  his  office  aright,  can  never  be 
under  the  necessity  of  doing  so,  yet  in  the  actual  condition  in 
which  the  returns  of  the  sheriff  have  placed  the  rights  of  the  liti- 
gating joint  and  several  creditors  before  us,  it  is  indispensable 
that  this  inquiry  should  be  gone  into. 

If  this  conclusion  be  correct,  the  proper  determination  is  at 
once  reached.  For,  as  I  have  already  stated,  the  property  sold 
belonged  at  the  time  when  the  liens  of  the  several  executions 
attached,  not  to  the  partnership,  but  to  Robert  W.  Richardson 
fore,  the  execution  of  Lowber  &  Wilmer,  being  out  of  the  way, 
only,  by  reason  of  the  agreement  of  May  20th,  1889.  And,  there- 
and  the  amount  of  the  execution  of  the  Life  Annuity  Company 
greater  than  the  fund  in  Court,  the  whole  is  to  be  paid  on  this 
execution.  This  distribution  is  predicated  upon  the  assumption 
that  by  the  agreement  of  May  20th,  1839,  Richardson  became  the 
sole  and  exclusive  owner  of  the  goods  sold,  and  that  the  title  of 
the  same  is  a  legitimate  subject  of  inquiry  in  the  actual  circum- 
stances of  this  case.  If  either  of  these  conclusions  be  incorrect, 
the  results  would  be  strikingly  different.  For  in  the  first  place 
the  goods  having  been  sold  under  Lowber  &  Wilmer's  execution 
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against  the  partnership,  consisting  of  the  three  individuals,  Rich- 
ardson, Wood  and  Blunden,  none  but  the  creditors  of  the  firm  would 
be  entitled  to  participate  in  the  proceeds.  The  Annuity  Com- 
pany wotild  be  put  aside  altogether.  And  not  being  a  party  in 
interest,  the  issue  which  was  formed  and  tried,  ought  not  to  have 
been  granted.  See  87th  §  of  Execution  Act  of  1886,  Purd. 
Dig.  421.  And  even  now,  the  finding  of  the  jury  should,  I  ap- 
prehend, be  disregarded.  After  providing  for  the  execution  of 
Lowber  &  Wilmer,  a  small  balance  would  remain.  To  whom 
ought  this  to  be  awarded  ?  The  contest  would  be,  in  this  event, 
between  Jones,  Wilson  &  Co.,  and  the  three  defendants,  Richard- 
son, Wood  and  Blunden,  as  copartners,  and  defendants  as  such,  in 
the  execution  of  Lowber  &;  Wilmer,  under  which  the  sale  was 
made. 

It  will  be  borne  in  mind  that  the  defendants  in  the  suit  of 
Jones,  Wilson  &  Co.,  are  not  Richardson,  Wood  and  Blunden,  but 
♦21  ^1  Richardson  *and  Wood  only,  who  are  styled  trading  under 
the  name  of  Robert  W.  Richardson  &;  Co. ;  which  is  the 
same  firm  name  which  is  given  in  Lowber  &;  Wilmer*s  suit  to  the 
three  defendants.  The  auditor  states  that  *Hhe  debt  due  to  Wil- 
son, Jones  &;  Co.,  was  shown  to  have  been  contracted  by  the  firm 
of  R.  W.  Richardson  &  Co.," — that  is  to  say,  as  I  have  no  doubt, 
the  auditor  means,  it  was  contracted  by  Richardson,  Wood  and 
Blunden,  as  copartners  under  the  name  of  Robert  W.  Richard- 
son &  Co. 

Assuming  then,  that  the  debt  due  to  Wilson,  Jones  &  Co.  was 
contracted  by  the  three  partners,  Richardson,  Wood  and  Blunden, 
does  this  entitle  these  plaintifis  to  participate  in  the  distribution 
of  the  fund,  on  the  supposition  that  this  is  to  be  deemed  the  fruit 
of  partnership  property  ?  • 

It  is  argued  that  it  does,  on  the  strength  of  an  observation  of 
Judge  Sergeant,  in  Carter  v.  Connell,  1  Whart.  898.  The  ques- 
tion on  that  occasion  had  respect  to  the  competency  of  a  partner 
against  whom  process  had  been  issued,  but  not  served,  to  testify 
on  behalf  of  his  co-partners  who  had  pleaded  to  the  action.  The 
decision  was  adverse  to  his  competency,  and  after  quoting  several 
authorities  on  the  subject,  it  is  added,  ''  The  reason  is  that  a 
judgment  in  favour  of  the  plaintiffs  would  authorize  a  payment 
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of  the  debt  by  the  defendants  out  of  the  partnership  funds,  or  it 
could  be  enforced  by  execution." 

There  is  also  a  prior  case,  Taylor  &  Fitzsimmons  v.  Henderson, 
17  S.  &  R.  466,  in  which,  under  circumstances  precisely  similar, 
the  plaintiflF  sought  to  compel  the  partner  not  served  with  process 
to  become  a  witness  against  his  co-partners.  The  right  to  exact 
this,  was  denied  by  a  majority  of  the  Court,  the  Chief  Justice 
stating  emphatically,  that  the  ^Mnterest"  of  the  proposed  witness 
"  in  the  partnership  effects,  would  be  levied  and  sold  immediately 
in  execution  of  a  judgment  against  the  others."  This  opinion  is 
enforced  by  an  argument  of  considerable  length,  but  no  authority 
on  the  point  is  referred  to  by  either  of  the  learned  judges,  nor 
have  I  been  able  to  meet  with  any  in  the  course  of  much  research. 
On  the  contrary,  it  would  seem  that  in  the  State  of  New  York  a 
different  doctrine  has  been  held.  For  nearly  forty  years  ago,  the 
legislature  of  that  State  enacted  a  law  expressly  providing  for  a 
case  of  this  description,  the  language  of  which  implies  in  the 
strongest  terms,  lliat  the  common  law  was  supposed  to  be  other- 
wise. See  Bank  of  Columbia  v.  Newcomb,  6  Johns.  R.  99,  where 
the  statute  is  given. 

But  whether  or  not  the  observations  in  Carter  v.  Connell,  and 
Taylor  v,  Henderson,  be  well  founded,  it  is  certain  that  those 
cases  are  readily  distinguishable  from  that  under  present  exami- 
nation. For  no  process  was  issued  against  Blunden,  and  his 
name  does  not  appear  in  any  part  of  the  proceedings  by  Wilson, 
Jones  &  Co.,  whereas,  had  process  issued  against  him  but  no 
service  made,  it  would,  nevertheless,  have  been  necessary  in  the 
declaration  to  set  out  the  joint  contract  with  him,  and  the  proof 
must  have  conformed  to  the  pleadings.  See  Gordon  v.  Austin,  4 
D.  &  £.  611.  As  it  is,  he  is  a  stranger  to  the  record.  And  this 
difference  is  an  essential  one,  *according  to  Lewis  v.  Wil-  r*oi  a 
liams,  6  Whart.  2t>4,  in  which  the  very  doctrine  of  Carter 
V.  Connell,  and  Taylor  v.  Henderson,  is  repeated,  and  the  limita- 
tion to  which  I  have  adverted,  distinctly  noticed  and  asserted. 

In  whichever  way,  then,  the  subject  is  considered,  Wilson, 
Jones  k  Co.  must  be  excluded* 

A  very  long  time  has  elapsed  since  the  money  paid  into  Court 
came  into  the  hands  of  the  sheriff.     The  loss  of  the  interest 
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during  all  this  interval,  ha«i  been  considerable.  The  fund  has 
been  subjected  also  to  the  expense  of  a  very  laborious  audit,  and 
of  two  trials  upon  the  issues  directed  to  ascertain  disputed  facts, 
and  the  case  has  been  twice  argued  before  us.  All  this  delay 
and  expense,  and  loss  and  trouble,  have  been  occasioned  by  the 
neglect  of  the  sheriff  and  his  deputies,  in  the  execution  of  the 
several  writs  placed  in  their  hands.  And  yet  no  duty  was  more 
simple  than  that  which  they  were  called  upon  to  perform. 

As  the  writs  were  against  a  different  number  of  defendants, 
the  proper  course  would  have  been  to  have  made  the  seizures  in 
the  order  in  which  the  writs  were  received,  causing  distinct  sales 
to  be  effected  under  each  writ.  The  plaintiffs  in  each  case  would 
have  been  entitled  to  receive  the  amount  of  the  particular  sale,  to 
the  extent  of  his  claim,  and  no  conflict  of  rights  could  have 
occurred,  except  perhaps  upon  the  point  in  regard  to  which  the 
issues  were  directed.  And  most  probably,  even  the  necessity  for 
these  would  have  been  avoided. 

The  order  of  the  Court  is,  that  after  the  payment  of  the  sums 
awarded  by  the  auditor  to  which  no  exception  has  been  taken,  the 
balance  be  paid  to  the  Pennsylvania  Company  for  the  Insurance 
of  Lives  and  granting  Annuities. 

In  Lowler's  Appeal,  8  W.  &  S.  389,  the  above  case  waa  reyersed. 


In   the  District   Court  for  the    City  and    County  of  Phila- 
delphia. 

Evans  v.  Elmes.     Lapsley  v.  The  Same. 

Marchy  1843. 

1.  When  real  estate  sold  nnder  execution  by  the  sheriff,  produces  less  than 
the  amount  of  the  debt,  and  the  proceeds  of  sale  are  paid  into  Court,  and 
afterwards  distributed  by  an  auditor,  the  sheriff  is  entitled  to  poundage 
upon  the  whole  amount  paid  in. 

2.  Where  the  real  estate  produces  more  than  the  amount  of  the  debt,  the  sur- 
plus is  paid  out  by  the  sheriff  to  subsequent  lien  creditors  who  have  not 
issued  execution  ;  the  sheriff  is  also  entitled  to  poundage  upon  the  whole 
amount  thus  paid  out  by  him. 
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This  was  an  appeal  from  a  taxation  of  costs  by  the  prothono- 
tary,  arising  from  the  sale  of  real  estate  under  four  writs  of  exe- 
cution. One  was  a  venditioni  exponas  in  the  case  of  Evans  v. 
Elmes,  and  the  others  were  three  writs  of  levari  facias  in  three 
cases,  each  of  Lapsley  v.  Elmes. 

The  case  was  argued  by  T.  I.  Wharton,  Esq.,  on  behalf  of 
the  plaintiff. 

Charles  E,  Lex,  Esq.,  appeared  for  the  administrators  of  H. 
Morris,  Esq.,  late  sheriff. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court  which 
was  delivered  by 

♦Stroud,  J. — The  property  sold  in  each  of  these  cases  r>ie9-i7 
was  real.  In  two  of  them  the  sheriff  having  made  distri- 
bution of  part  of  the  money,  paid  the  remainder  into  Court,  and 
in  the  other  two,  the  whole  fund,  with  the  deduction  of  the 
costs,  has  been  paid  into  Court  for  distribution  among  lien 
creditors. 

The  sheriff  claims  commission  or  poundage  on  the  whole  amount 
of  the  respective  sales.  His  right  to  this  so  far  as  concerns  the 
money  paid  into  Court,  is  denied,  and  constitutes  the  only  point 
in  dispute. 

Besides  several  acts  of  the  provincial  legislature,  which  re- 
quire no  particular  notice,  there  have  been  since,  four  Acts  of 
Assembly  regulating  the  fees  of  sheriffs ;  in  each  of  which  there 
is  a  specific  provision  in  respect  to  poundage.  In  the  Act  of 
1795,  the  language  is,  "  for  selling  lands  levied  upon  or  deliver- 
ing them  to  the  creditor  and  making  return,  for  every  pound,  not 
exceeding  one  hundred  pounds,  seven  cents,"  &c.,  and  this  pro- 
viso follows  ;  ^^  no  poundage  shall  be  paid  for  more  than  the  real 
debt  in  the  execution,''  3  Smith's  Laws  255. 

The  corresponding  provision  in  the  Act  of  1814,  reads  thus : 
^'  levying  on  lands  or  goods  and  selling  the  same,  for  each  dollar 
not  exceeding  three  hundred  dollars,  two  cents,"  &c. ;  and 
this  addition  is  then  made,  '^  And  the  same  commission  shall  be 
allowed  when  the  money  is  paid  after  levy  without  sale ;  but  no 
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commission  shall  be  taken  on  more  than  the  real  debt."     Pamph. 
L.,  p.  858. 

A  supplement  to  this  act  was  passed  18th  March,  1816,  (Purd. 
Dig.  458,  6th  ed.)  intended  to  define  with  greater  precision  the 
right  to  poundage.  It  is  in  these  words  :  ^^  In  all  cases  where 
any  sheriff  or  constable,  upon  any  execution  to  him  delivered  to 
be  executed,  shall  not  sell  either  real  or  personal  estate  for  or 
recover  and  receive  the  whole  amount  of  the  debt  and  interest 
mentioned  in  any  such  execution,  he  shall  be  allowed  to  receive, 
take  or  retain  commissions  or  poundage  on  the  amount  of  the  sum 
by  him  actually  received  or  recovered,  and  no  more.  The  exist- 
ing act  is  that  of  22d  of  February,  1821,  Purd.  Dig.  459.  The 
parts  of  this  necessary  to  be  considered,  are  in  the  very  words  of 
the  Act  of  1814,  except  in  the  last  clause,  which  stands  thus : 
^^  and  the  same  commission  shall  be  allowed  where  the  money  is 
paid  to  the  sheriff,  after  levy  made  on  personal  property  only 
without  sale,  but  no  commission  shall  be  taken  for  more  than  the 
real  debt,  and  then  only  for  the  money  received  by  the  sheriff  and 
paid  over  to  the  creditor." 

The  last  part  of  this  proviso,  ue,  '^and  then  only  for  the 
money  received  by  the  sheriff  and  paid  over  to  the  creditor,"  is 
not  contained  in  the  Act  of  1814,  but  was  derived  from  the  Act 
of  1816,  and  there  is  a  material  variation  in  the  Act  of  1821, 
from  either  of  the  preceeding  Acts  of  1814  and  1816.  By  these 
last  named  acts,  the  sheriff  where  the  money  was  received  with  or 
without  sale,  but  after  levy,  was  entitled  to  poundage  on  the 
amount  actually  received,  as  well  where  the  property  levied  on 
was  real  or  personal.  But  according  to  the  *  Act  of  1821, 
^  this  right  exists  in  case  no  sale  has  been  made,  when  the 
subject  of  the  levy  is  personal  estate  only ;  an  abridgment  evi- 
dently suggested  by  the  decision  in  Middleton  v.  Summers,  8 
S.  &  R.  549. 

Yet  none  of  the  changes  made  in  the  fee  bill  by  the  Acts  of 
1814,  1816,  or  1821,  bear  in  the  slightest  degree  upon  the  ques- 
tion which  is  before  us.  On  this  point  the  provisions  of  the  Act 
of  1821,  are  substantially  the  same  as  those  of  the  Act  of  1795. 
For  the  money  which  has  been  paid  into  Oourt,  has  been  re- 
ceived through  sales  made  by  the  sheriff. 
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We  have  two  decisions  of  the  Supreme  Court  on  the  construc- 
tion of  the  Act  of  1795,  in  reference  to  a  state  of  facts  essen- 
tially the  same  as  is  presented  by  the  present  case. 

In  the  first  of  these,  Petry  v.  Beauvarlet,  1  Binn.  97,  it  was 
decided  that  if  the  sheriff,  with  the  money  raised  by  an  execution 
upon  land,  pays  off  mortgages  or  judgments  which  had  a  prior 
lien  to  the  judgment  under  which  the  sale  was  piade,  he  is  enti- 
tled to  poundage  upon  the  amount  so  paid,  though  it  exceed  the 
real  debt  in  the  execution.  This  decision  was  had  with  special 
reference  to  the  proviso,  "  that  no  poundage  shall  be  paid  for 
more  than  the  real  debt  in  the  execution."  A  similar  construc- 
tion was  given  in  the  Common  Pleas  to  the  same  provision,  where 
the  liens  paid  by  the  sheriff  were  subsequent  to  that  upon 
which  the  sale  was  made.  Shoemaker  v.  Houtford,  1  Browne's 
Rep.  251. 

In  these  cases,  the  money  was  not  paid  into  Court,  but  distri- 
bution made  by  the  sheriff,  and  this  difference  in  the  facts,  was 
supposed  on  the  argument  before  us  to  require  a  different  deci- 
sion. In  the  brief  per  curiam  in  Shoemaker  v,  Houtford,  it  is 
said,  ''The  poundage  is  given  for  the  risk  the  sheriff  incurs  in 
paying  the  incumbrances."  Assuming  this  to  be  the  true  prin- 
ciple of  the  law,  it  is  said,  no  poundage  should  be  charged  when 
instead  of  paying  off  the  incumbrances  himself,  the  sheriff  has 
paid  the  money  into  Court  for  its  distribution.  But  no  such 
principle  is  set  forth  in  the  Act  of  Assembly,  neither  is  there 
anything  found  to  justify  its  implication.  The  language  is  for 
'' levying  on  goods  and  selling  the  same,  for  each  dollar,"  &c. 
But  I  consider  the  decision  in  Wall  v.  Lloyd's  Executors,  1  S.  & 
R.  324,  as  an  express  authority  adverse  to  this  implication.  In 
that  case,  the  whole  amount  of  the  sale,  $17,000,  was,  as  in  the 
present  case,  paid  into  Court,  and  the  sheriff  was  allowed  his 
poundage  on  the  proceeds  of  the  sale  (with  a  special  exception 
arising  out  of  peculiar  facts  in  that  case,  and  justified  as  the 
Court  thought  by  a  provision  of  the  Act  of  1795,  which  has  no 
place  in  that  of  1821).  It  is  stated  in  a  note  at  the  end  of  the 
report,  that  on  one  of  the  three  judgments  which  were  liens  upon 
the  fund  raised,  a  levy  and  condemnation  had  been  made,  but  no 
venditioni  had  been   issued.      Yet  this   circumstance  was   not 
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deemed  of  any  importance  as  respects  the  sheriff's  right  to 
poundage.  We  have  had  before  us  the  entries  on  the  execution 
docket  of  the  Supreme  Court  in  the  three  cases  mentioned  in 
Wall  V.  Lloyd's  Executors,  and  it  appears  there  that  about  two- 
thirds  of  the  whole  *proceeds  of  the  sale  must  have  been 
-^  awarded  to  the  judgment  creditors  who  had  not  issued  a 
venditioni. 

The  point,  then,  which  was  discussed  before  us,  namely,  whether 
the  sheriff  by  payment  of  the  money  into  Court,  was  not  pre- 
cluded from  taking  poundage,  has  been  decided  in  favor  of  the 
allowance  of  poundage.  And  this  disposes  of  the  taxation  of 
the  prothonotary  upon  three  of  the  sales,  in  which  the  debt  in 
the  execution  was  greater  than  the  proceeds  of  the  sale. 

In  regard  to  the  4th  case,  it  differs  from  the  others  in  these 
particulars :  1.  That  the  debt  in  the  execution  upon  which  the 
sale  took  place  was  less  than  the  proceeds  of  the  sale.  2.  That 
the  surplus  has  been  paid  over  to  subsequent  judgment  creditors, 
who  had  not  issued  execution. 

I  do  not  perceive  in  what  manner  either  of  these  circumstances 
can  affect  the  sheriff's  right  to  poundage. 

As  to  the  first,  it  was  deemed  a  just  construction  of  the  Act  of 
1775,  which  is  substantially  the  same  on  this  point  as  the  present 
law,  that  where  the  whole  proceeds  of  the  sale  were  distributed 
by  the  sheriff  among  lien  creditors  so  that  no  part  belonged  to 
the  defendant,  he  was  entitled  to  poundage.  Petry  t;.  Beauvarlet, 
Shoemaker  v.  Houtford,  before  cited,  and  Wall  v.  Lloyd's 
Executors,  place  the  right  of  the  sheriff  on  the  same  footing 
although  the  money  be  paid  into  Court.  We  have  nothing  left 
for  our  decision  on  this  point.     It  is  res  judicata. 

Is  there  any  weight  in  the  circumstance  that  the  judgment 
creditors  who  had  received  the  surplus  beyond  the  debt  in  the 
execution,  had  not  issued  executions  also.  I  consider  Petry  v. 
Beauvarlet  and  Shoemaker  v.  Houtford,  to  have  decided  this 
question  in  the  negative.  For  in  neither  of  these  cases  does  it 
appear  that  more  than  the  one  execution  had  been  issued.  Upon 
what  ground,  then,  does  the  objection  rest  ?  Solely  upon  this : 
That  in  Wall  v.  Lloyd's  Executors,  it  happened  an  execution  had 

been  issued  (although  no  sale  was  made  upon  it,  nor  could  be,  as 
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it  weisekfi.fa.  and  the  subject  of  sale  was  land),  on  the  judgment  of 
Sparks.  But  no  stress  is  laid  on  this  fact,  in  the  opening  of  the 
Court,  nor  has  any  reason  been  suggested  why  any  importance 
should  be  giveli  to  it.  The  right  to  participate  in  the  applica- 
tion of  the  fund,  arises  from  the  lien  of  the  judgment,  and  not 
from  the  execution.  The  judgment  creditor  takes  the  money. 
The  sale  enures  for  his  benefit  just  as  effectually  as  if  it  had  been 
made  under  an  execution  issued  by  him.  And  as  he  receives  the 
benefit,  if  he  were  the  party  interested,  I  think  he  ought  injustice 
to  be  subjected  to  the  sheriff's  charge.  But  the  defendant  is  the 
party  on  whom,  in  contemplation  of  law  at  least,  the  burthen  of 
all  the  costs  and  expenses  falls,  and  since  the  sheriff  has  made 
the  sale  of  his  property,  and  the  proceeds  have  been  applied  to 
discharge  incumbrances  against  him,  what  reason  is  there  that  he 
should  not  pay  the  poundage — ^the  commission  on  the  sale,  as  the 
existing  fee  bill  denominates  it.  The  taxation  appears  to  me  to 
have  been  right  in  all  the  cases. 

The  following  dissenting  opinion  was  delivered  by 
*  Jones,  J. — In  each  of  these  cases  writs  of  execution  r+ooc 
were  issued  against  the  defendant,  and  were  executed  by 
the  sale  of  real  estate  of  the  defendant.  The  real  debt  in  the 
first  of  these  cases  is  $696  90,  and  the  property  seized  was  sold 
for  $3025,  of  which  sum  the  sheriff  paid  into  Court  $2111  50. 
His  administrators  claim  commissions  upon  the  whole  sum  raised 
by  the  sale  ($24  62|),  and  the  prothonotary  has  allowed  upon  taxa- 
tion before  him,  $23  12.  The  exceptant  disputes  the  right  of  the 
sheriff's  administrators  to  commissions  beyond  the  real  debt  in  the 
execution  executed  by  him,  which  would  reduce  them  to  $9  96. 

In  the  other  three  cases,  the  property  sold  did  not  in  either 
case  produce  a  sum  sufficient  to  pay  the  real  debt.  The  sheriff 
paid  the  money  into  Court  in  each  case,  and  his  administrators 
demand  commissions  upon  the  entire  proceeds  of  the  sale  in  each 
case.  The  exceptant  disputes  their  right  to  commissions,  on  the 
ground  that  the  sheriff  is  not  entitled  to  commissions  except  upon 
sums  which  he  actually  pays  to  the  creditor.  If  he  pays  the 
money  into  Court,  it  is  contended  he  loses  his  right  to  commis- 
sions.    The  objection  is  founded  upon  the  particular  phraseology 
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of  the  Act  of  22d  of  February,  1821,  which  provides  that  no 
commission  shall  be  taken  for  more  than  the  real  debt,  and  then 
only  for  the  money  actually  received  by  the  sheriff  and  paid  over 
to  the  creditor ;  which  it  is  supposed  intends  *money  paid 
^  over  by  the  sheriff  to  the  creditor.  If  he  pays  the  money 
into  Court,  it  is  said  he  incurs  no  responsibility  in  the  payment 
of  it,  and  therefore  deserves  no  fee  for  a  service  which  he  does 
not  perform. 

There  have  been  several  Acts  of  Assembly  upon  this  subject, 
and  each  succeeding  act,  so  far  as  it  respects  this  provision,  ap- 
pears to  have  been  taken  from  the  former  law  with  slight  verbal 
alterations.  The  Act  of  1700  allows  a  certain  rate  of  commission 
or  poundage  to  sheriffs  upon  sales  made  by  them,  but  it  provides 
expressly  that  '^  no  poundage  be  paid  for  more  than  the  real  debt 
or  damages  due  to  the  plaintiff  named  in  the  execution."  The 
Act  of  the  80th  of  March,  1723,  and  the  Act  of  22d  of  August, 
1752,  continue  the  same  restriction  in  the  same  words.  The  last- 
mentioned  act  was  supplied  by  the  Act  of  the  20th  of  April, 
1795,  which  confines  the  sheriff's  right  to  the  real  debt  in  the 
execution,  omitting  the  words  ''due  to  the  plaintiff  named." 
This  change  was  not  important.  The  substance  of  the  former 
law  was  retained.  The  Act  of  the  28th  of  March,  1814,  abridges 
this  restrictive  clause  still  more.  The  words  are :  ''  But  no  com- 
missions shall  be  taken  on  more  than  the  real  debt,"  omitting  the 
words  ''due  to  the  plaintiff  named  in  the  execution."  Still, 
though  less  explicit,  it  must  be  supposed  that  the  legislature 
intended  by  "real  debt,"  the  debt  which  the  sheriff  was  com- 
manded by  his  writ  to  levy;  and  this  variation,  therefore,  did 
not  alter  the  sense  of  the  previous  law.  But  a  construction  was 
put  upon  this  last-mentioned  act  which  allowed  sheriff's  commis- 
sions upon  the  wl  ole  debt  whether  levied  or  not,  and  to  correct 
this  construction,  the  Act  of  the  18th  of  March,  1816,  was  passed, 
which  declared  that  the  sheriff  should  "be  allowed  to  receive, 
take  or  retain  commissions  or  poundage,  on  the  amount  or  sum 
actually  recovered  or  received  by  him,  and  no  more." 

These  two  last-mentioned  acts  were  supplied  by  the  Act  of  22d 

of  February,  1821,  now  in  force,  which  in  effect  combines  the 

provisions  of  both  acts  touching  this  matter.     The  words  are, 
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^^but  no  CQmmiflsion  shall  be  taken  on  more  than  the  real  debt," 
which  are  the  words  of  the  Act  of  1814,  "  and  then  only  for  the 
money  actually  received  by  the  sheriff  and  paid  over  to  the 
creditor." 

This  last  clause  is  in  substance  the  same  qualification  as  is 
contained  in  the  explanatory  Act  of  1816,  and  was  intended  to 
prevent  the  construction,  which  would  allow  the  sheriff  commis- 
sions upon  the  whole  debt,  whether  the  whole  was  levied  or  not. 
The  object  was  undoubtedly  to  restrain,  and  not  to  enlarge,  the 
sheriff's  right  to  poundage,  but  it  restrained  his  right  to  the 
amount  actually  levied,  if  it  was  less  than  the  real  debt,  and  not 
to  the  amount  actually  paid  by  him,  without  bringing  it  into 
Court. 

The  service  for  which  commissions  are  allowed,  is  the  '^  levying 
on  lands  and  selling  the  same."  His  writ  commands  him  to 
bring  the  money  into  Court  for  the  plaintiff  in  the  execution,  and 
upon  domg  these  things,  his  commissions  are  earned.  In  strict- 
ness, he  *has  no  right  to  pay  the  plaintiff  in  the  execu-  r^eooT 
tion ;  though  it  is  said  that  in  England,  by  permission  of 
the  Court,  a  return  by  the  sheriff  that  he  has  paid  the  party,  is 
good :  3  Levinz  203-4 ;  Cro.  Car.  446. 

In  this  State,  however,  and  particularly  in  this  city  and  county, 
where  there  are  not  only  liens  by  judgments  and  mortgages,  but 
mechanics'  liens — Aliens  for  paving,  curbing,  laying  water  pipes, 
&c.,  it  is  not  safe  for  the  sheriff  to  pay  even  ,the  plaintiff  in  the 
execution ;  when  the  money  is  made  by  the  sale  of  real  estate. 
For  although  the  sheriff  levies  the  money  for  the  plaintiff  in  the 
execution,  and  brings  it  into  Court  for  him,  and  on  that  ground 
is  supposed  to  have  authority  to  pay  the  plaintiff  without  bring- 
ing it  into  Court,  yet  the  plaintiff's  right  to  the  money  may  be 
disputed  by  other  lien  creditors,  and  the  Court  will  not  allow  him 
to  take  it  oat  of  the  Court  unless  it  appears  that  no  one  has  a 
prior  or  better  right.  This  leads  to  a  proceeding  between  the 
lien  creditors  and  the  defendant,  with  which  the  sheriff  has  no 
concern ;  a  proceeding  which  is  of  a  judicial  character,  prosecuted 
before  the  Court  or  an  auditor,  or  before  a  jury,  which  may  be 
removed  by  writ  of  error  or  appeal  into  the  Supreme  Court. 
With  such  a  matter  the  sheriff  has  no  colour  of  authority  to  inter- 
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meddle,  either  by  his  writ  or  otherwise.  If  therefore  in  sach 
cases  he  pays  even  the  plaintiff  in  the  execution,  under  color  of 
the  authority  of  his  writ,  he  does  it,  as  I  conceive,— certainly 
after  notice  to  him, — ^at  his  own  risk.  Where  he  levies  an  exe- 
cution upon  personal  property,  the  case  is  otherwise ;  for  as  the 
lien  of  the  execution  upon  the  defendant's  goods  takes  effect  from 
the  delivery  of  it  into  his  hands — the  time  of  which  he  is  bound 
to  endorse  thereon — he  can  have  no  difficulty  in  determining 
which  writ  he  ought  first  to  execute,  or  which  ought  to  be  first 
satisfied  out  of  the  goods  actually  seized  by  him  by  virtue  thereof 
before  the  return  day. 

On  this  difference  it  is  that  this  Court  order  as  of  course  the 
proceeds  of  the  sale  of  real  estate  to  be  actually  paid  into  Court, 
while  they  refuse  such  an  order  in  cases  where  this  money  arises 
from  the  sale  of  personal  property  without  cause  shown. 

The  sheriff  therefore  ought  not  to  be  deprived  of  his  commis- 
sions by  his  payment  of  the  proceeds  of  the  sale  of  real  estate 
into  Court :  for  this  would  deprive  him  of  them  in  most  cases, 
and  for  the  further  reason  that  the  service  for  which  commissions 
are  allowed,  is  completely  performed  by  levying  and  selling  the 
lands  and  making  return  of  his  writ  according  to  its  tenor.  My 
opinion  therefore  is,  that  the  three  cases  of  Lapsley  v.  Elmes,  the 
administrators  of  the  sheriff  are  entitled  to  commissions  upon  the 
whole  proceeds  of  sale  in  each  case,  notwithstanding  the  payment 
into  Court ;  the  proceeds  in  each  case  being  less  than  the  real 
debt. 

In  the  case  of  Evans  v,  Elmes,  the  sheriff's  administrators  are 

entitled  upon  the  principles  already  stated,  to  poundage  upon  the 

real  debt  in  the  execution  executed  by  him,  viz.,  upon  $696  90. 

The  sheriff's  administrators,   however,   claim  commissions  on 

$3025,  the  whole  proceeds  of  the  sale  on  the  writ.      It  does  not 

appear  by  the  *paper  book  that  more  than  one  writ,  which 

J  authorized  the  sheriff  to  levy  and  sell  the  property  out  of 

which  this  money  was  raised,  was  put  into  the  sheriff's  hands. 

In  fact  it  does  not  appear  that  there  is  any  other  lien  creditor  of 

the  defendant  entitled  to  the  proceeds,  or  that  the  defendant 

himself  is  not  entitled  to  the  surplus,  after  payment  of  the  debt 

due  to  the  plaintiff  named  in  the  execution. 
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It  must  be  conceded  that  the  sheriff  is  not  entitled  to  commis- 
sions on  any  surplus  which  may  belong  to  the  defendant.  The 
writ  gives  him  authority  to  sell  no  more  than  is  sufficient  to 
satisfy  the  execution  in  his  hands.  If  he  raises  more,  it  is  be- 
cause he  cannot  divide  a  piece  of  property,  although  it  be  of 
greater  value  than  the  debt  he  is  commanded  to  levy,  but  must 
sell  the  whole  of  it. 

But  I  conceive  the  law  is  the  same,  whether  the  defendant  is 
entitled  to  the  surplus  of  the  proceeds  of  sale,  or  other  lien  cred- 
itors, who  have  not  issued  executions. 

The  writ,  as  has  been  observed,  gives  him  authority  to  sell 
only  so  much  as  may  be  sufficient  to  satisfy  the  debt  in  the  exe- 
cution. If,  therefore,  there  be  several  judgments  or  other  liens 
upon  which  executions  could  not  issue,  or  have  not  issued,  and 
the  defendant  has  several  pieces  of  property ;  still  the  sheriff  has 
no  right,  after  the  sale  of  one,  if  that  be  sufficient  to  satisfy  the 
debt  in  the  execution,  to  sell  the  residue  of  the  defendant's  real 
estate  or  enough  of  it  to  satisfy  all  liens.  He  must  wait  for 
other  executions  to  authorize  his  proceeding  further.  If  the 
judgment  upon  which  the  execution  in  his  hands  was  issued  be 
the  first  lien,  the  plaintiff  will  be  paid,  if  the  judgment  is  valid  as 
against  subsequent  liens,  and  the  sheriff  has  no  right  to  presume 
that  it  is  not  so.  If  the  judgment  upon  which  the  execution  is 
issued  be  the  last  lien,  still  those  which  precede  it  may  not  be 
valid,  as  it  respects  the  plaintiff  in  the  execution,  and  he  may  be 
entitled,  though  his  judgment  be  the  last  in  point  of  time,  to  the 
money  levied,  and  the  sheriff  has  no  right  to  assume  the  con- 
trary. These  are  considerations  of  a  judicial  nature,  with  which 
the  sheriff  has  nothing  to  do.  His  duty  is  merely  ministerial, 
and  is  done  when  he  has  executed  the  writ  in  his  hands. 

The  sheriff,  therefore,  can  perform  no  service  in  respect  to  any 

judgment,  except  that  upon  which  the  execution  is  issued,  and  it 

is  not  possible  that  he  should  perform  any  service  in  respect  to 

liens  upon  which  no  execution  could  issue.     I  mean  directly,  and 

in  the  sense  of  the  Act  of  the  22d  February,  1821,  to  alter  and 

amend  the  fee  bill     If  any  such  be  paid  out  of  the  proceeds  of 

the  sale,  it  is  a  result  incidental  to  the  execution  of  the  writ. 

The  sheriff  does  the  same  as  he  would  do  if  there  were  no  other 
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liens  and  no  more.     His  care,  trouble,  and  responsibility  are  no 
more  than  if  the  defendant  himself  were  entitled  to  the  surplus  of 
the  proceeds  beyond  the  execution.     If  there  be  several  judg- 
ments against  the  defendant,  and  an  execution  is  issued  upon 
each,  which  the  sheriff  executes,  he  is  entitled  to  commissions 
upon  the  real  debt  in  each  execution,  to  be  computed  separately 
upon  each  debt,  and  not  upon  the  aggregate  of  all  *the 
-'  debts;   for  in  such  case  he  performs  several   services 
and  is  entitled  to  his  fee  for  each  service,  considered  as  a  dis- 
tinct service.     Such  was  the  case  of  Wall  v.  Lloyd's  Executors. 
In  that  case  there  were  three  judgments.     Smallwood's  executors 
had  the  first,  upon  which  the  defendant's  lands  had  been  previ- 
ously extended,  and  commissions  had  been  allowed  on  the  whole 
debt.     The  sheriff,  upon  the  sale  of  the  lands  during  the  extent, 
charged  poundage  again  upon  the  same  debt,  which  the  Court  dis- 
allowed because  it  would  be  oppressive.     Wall  had  another  judg- 
ment, and  Sparks  a  third,  upon  both  which,  writs  of  fi.  fa,  were 
issued,  and  an  inquisition  was  held,  and  the  lands  condemned  on 
both,  though  a  writ  of  vend,  exponas  was  issued  for  the  sale  of 
the  lands,  only  upon  Wall's  judgment.     The  proceeds  of  the  sale, 
as  it  appears  by  reference  to  the  docket,  which  we  have  examined, 
were  not  more  than  sufficient  to  pay  the  judgments;  and  the 
Oourt  allowed  commissions  upon  the  sums  paid  upon  the  last  two 
judgments.     In  this  case  the  sheriff  performed  a  service  in  respect 
to  each  of  these  judgments ;  that  of  Sparks  aa  well  as  Wall's. 
The  vend,  exponas  is  a  subsidiary  to  the  fi.  fa.  and  it  is  not  al- 
ways necessary  for  the  sale  of  real  estate.     Besides,  by  the  words 
of  the  act,  the  right  by  the  sheriff  is  not  made  to  depend  upon 
the  kind  of  writ,  or  the  authority  by  which  he  sells.     The  fee  is 
given  him  for  levying  on  land  and  selling  the  same,  and  in  fact 
there  could  be  but  one  sale  of  the  lands,  which  should  convey  to 
the  purchaser  the  whole  title  of  the  defendant ;  and  if  therefore  a 
vend,  exponas  had  been  issued  upon  Sparks's  judgment,  the  sheriff 
could  not  have  executed  it  after  a  sale  on  the  vend,  exponas  is- 
sued by  Wall.     And  even  if  the  sheriff  had  sold  on  both  execu- 
tions it  would  have  been  useless :  for  a  greater  estate  could  not 
thereby  have  been  sold,  nor  a  higher  price  obtained,  nor  a  better 

title  made  to  the  purchaser. 
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The  decision  in  the  case  of  Wall  v.  Lloyd's  Executors,  therefore, 
is  consistent  with  the  principle  that  the  sheriff's  right  to  commis- 
sions is  confined  to  the  real  debt  in  the  execution  or  executions 
in  his  hands.  In  fact,  Ch.  J.  Tilghman  remarks  in  reference  to 
the  practice  of  the  Courts  to  allow  poundage  on  all  the  money 
they  pay,  not  only  for  the  satisfaction  of  the  debt  of  the  plaintiff 
in  the  execution,  but  also  of  other  judgments  by  which  the  land 
was  bound ;  that  it  was  introduced  by  way  of  giving  the  sheriff  a 
quantum  mei'uit  for  services  not  provided  for  by  la'w.  Bracken- 
ridge,  J.,  concurred  upon  this  point,  although  Teates,  J.,  dissented 
relying  upon  the  practice  and  the  case  of  Petry  v.  Beauvarlet,  1 
Binn.  97,  decided  in  1804.  This  point  therefore  was  considered 
in  the  case  of  Wall  v.  Lloyd's  Executors,  and  it  does  not  appear 
to  me  to  be  open  for  this  Court  to  consider.  Besides  the  26th 
section  of  the  Act  of  28th  March,  1814,  seemed  to  call  for  a  cor- 
rection of  the  practice  to  which  Justice  Teates  referred.  That 
section  prohibits  every  officer  from  taking  greater  or  other  fees 
than  those  expressed  and  limited,  for  any  service  done  or  per- 
formed by  him:  also  from  taking  fees,  when  the  business  for 
which  fees  are  chargeable  shall  not  have  been  done ;  also  from 
taking  fees  *for  any  services,  other  than  those  expressly 
provided  for  by  some  Act  of  Assembly.  The  same  section  ^ 
also  prohibits  the  judges  of  the  Courts  from  allowing  compensa- 
tory fees  for  any  services  not  specified  in  some  Act  of  Assembly 
upon  pain  of  a  misdemeanor  in  office. 

The  15th  section  of  the  Act  of  22d  February,  1821,  re-enacts 
this  section,  and  its  design  manifestly  is  to  enforce  in  the  most 
effectual  way,  a  strict  construction  of  the  fee  bill.  But  this  was 
no  new  rule  of  construction,  although  the  Courts  seemed  accord- 
ing to  Judge  Yeates,  to  have  disregarded  it.  By  the  common 
law,  no  officer  whose  office  relates  to  the  administration  of  justice, 
can  take  any  fee  or  reward  for  performing  the  duties  of  his  office. 
3  Bac.  Ab.  263 ;  Lilly  Abr.  808 ;  stat.  3d  Ed.  c.  26.  The  rea- 
son which  is  supposed  to  justify  this  rule,  whatever  the  fact  may 
be,  is  that  such  officers  are  adequately  and  properly  compensated 
for  their  services  by  the  King,  or  the  Commonwealth.  Hence  it 
is  that  such  officers  can  demand  fees  only  when  they  are  expressly 

given  by  statute.    Hence  too,  the  rule  which  requires  a  strict 
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construction  of  all  statutes  allowing  fees.  10  Mod.  139 ;  2  Binn. 
137.  The  lawful  fees  of  sheriffs  consisted  at  first  wholly  in  com- 
missions ;  and  the  statute  which  first  allowed  them  was  the  9th 
Eliz.  chap.  4.  This  statute  legalized,  to  a  certain  extent,  that 
which  previously  was  punishable.  The  matter  is  explained  by 
Doddridge  in  Walden  v,  Vessey,  Latch  18. 

In  construing  this  Act  of  Assembly  then,  we  are  to  inquire, 
what  service  has  been  performed  by  the  sherifi*,  and  what  fee  is 
expressly  allowed  by  the  act  for  the  performance  of  it.  The 
answer  in  these  cases  is  plain.  In  one  of  them  (Evans  v.  Elmes), 
the  sheriff  sold  lands  upon  a  writ  of  vend,  exponas  and  brought 
the  proceeds  into  Court,  as  he  was  commanded  to  do  by  his  writ. 
In  each  of  the  other  three  cases  he  sold  lands  on  a  writ  of  levari 
facia%  and  brought  the  money  into  Court.  In  the  first  case  the 
proceeds  of  sale  exceed  the  debt  in  the  execution,  and  in  that  case 
the  Act  of  Assembly  allows  him  commissions  only  on  the  real 
debt.  In  each  Of  the  other  cases,  the  proceeds  are  insufficient  to 
pay  the  real  debt,  and  he  is  entitled  therefore  in  each  case  to 
commissions  upon  the  whole  sum  levied  in  each  case,  and  no 
more. 


In  the  Court  of  Common  Pleas  of  Berks  County. 
Jacob  Long  v.  The  Farmbrs'  Bank  of  Reading. 

December  20,  1842. 

1.  The  Act  of  4th  of  Maj,  1841,  which  suspended  proceedings  against  non- 
specie  paying  banks  for  the  forfeiture  of  their  charters,  on  condition  of  their 
paying  specific  sums  in  relief  notes  into  the  state  treasury,  was  a  contract 
between  the  state  and  the  accepting  banks,  which  was  binding  on  the  state 
until  the  loan  was  repaid ;  and  it  was  incompetent  for  the  state,  by  a  sub- 
sequent act,  to  resume  the  right  of  forfeiture  of  charter  on  any  other  terms 
than  those  prescribed  by  the  original  contract. 

2.  Where  a  party  presenting  to  a  bank  its  notes  for  payment,  is  indebted  to 
such  bank  in  a  sum  equal  to  the  amount  of  notes  presented ;  the  bank  may 
refuse  to  pay  the  notes  on  demand,  and  may  set  off  such  debt  in  an  action 
brought  against  it  on  the  notes  for  the  penalty. 

3.  The  refhsal  by  a  bank  to  pay  in  specie  its  own  notes,  presented  to  it  by  a 
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party  who  is  its  debtor  to  a  greater  amount,  is  not  a  violation  of  the  Ist 
section  of  the  Act  of  12th  March,  1842. 
4.  The  first  section  of  the  Act  of  12th  March,  1842,  does  not  embrace  within 
its  provisions  those  banks  which  accepted  of  and  complied  with  the  provi- 
sions of  the  Act  of  4th  May,  1841. 

All  the  facts  and  points  in  this  case  will  fully  appear  in  the 
opinion  of  the  Court,  which  was  delivered  by 

Banes,  P.  J. — This  is  a  proceeding  instituted  in  this  Court, 
under  an  Act  of  Assembly  of  this  Commonwealth,  passed  the 
12th  of  March,  1842,  against  the  Farmers'  Bank  of  Beading  for 
not  redeeming  its  notes  in  gold  and  silver. 

*The  complainant  called  Daniel  Shenfelder  as  a  witness,  rMo-t 
who  testified,  that  he  was  at  the  bank  about  one  o'clock  on 
last  Saturday,  and  that  Long  came  in,  and  said  to  Doctor  Muhlen- 
berg, "  Doctor,  I  am  here  again."  The  Doctor  replied,  "  Yes,  I  see 
you  are."  Lengthen  presented  to  the  Doctor  two  ten  dollar  notes 
of  the  bank,  and  demanded  gold  and  silver  for  them.  The  Doctor 
told  him  he  could  not  have  it,  unless  he  paid  off  his  old  note,  or 
old  account  first.  The  witness  was  not  certain  whether  the  Doc- 
tor said  note,  or  account,  but  thinks  it  was  account.  Two  notes 
of  ten  dollars  each  were  put  into  the  hands  of  the  witness,  and  he 
said  that  they  were  the  same  notes  on  which  the  demand  was 
made  by  Long. 

The  bank  then  produced,  and  gave  in  evidence  the  minutes  of 
the  board  of  directors  as  follows :  "  May  22d,  1841,  the  board  of 
directors  resolved  to  accept  of  the  provisions  of  the  Act  of  Assem- 
bly of  the  4th  of  May,  1841.'*  By  the  same  resolution  it  was 
provided  that  the  acceptance,  or  non-acceptance  of  said  law  by 
the  bank  should  be  referred  to  a  vote  of  the  stockholders.  The 
stockholders  by  their  vote  confirmed  the  resolution  of  acceptance 
by  the  board  of  directors. 

On  the  11th  of  June,  1841,  the  cashier  of  the  bank  was  ordered 
by  the  board  of  directors  to  inform  the  governor  that  the  bank 
had  accepted  of  the  provisions  of  said  law.  The  cashier  did 
inform  the  governor  in  conformity  to  said  order,  by  a  letter  of 
the  same  date.  In  pursuance  of  said  law,  and  by  virtue  thereof, 
and  of  the  acceptance  thereof  by  the  bank,  it  paid  into  the  state 
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treasury  the  sum  of  sixty  thousand  and  seventy-two  dollars,  in 
its  notes  of  the  denomination  of  one,  two,  and  five  dollars,  which 
sum  of  money  is  still  due  to  the  bank  by  the  State.  These  facts 
have  not  been  disputed ;  indeed  they  have  been  conceded. 

The  bank  then  gave  in  evidence  the  joint  and  several  note  of 
the  complainant  and  Godfrey  Eberly  for  $200,  dated  the  9th  of 
April,  1842,  and  payable  to  the  bank  ip  sixty  days.  Long  was 
the  principal  debtor  in  this  note,  and  Eberly  his  surety. 

Doctor  Muhlenberg  was  then  called  as  a  witness,  and  testified 
that  ^^  the  note  of  Long  is  still  due  to  the  bank,  and  unpaid.  That 
Long  had  applied  repeatedly  in  the  spring  of  1842  to  the  bank  to 
discount  his  note ;  that  the  bank  was  not  then  discounting,  and 
refused  to  do  it.  That  he  finally  brought  his  creditor  to  the 
bank,  and  spoke  to  some  of  the  directors,  and  thus  at  length  got 
this  note  discounted,  on  his  express  promise  to  pay  the  note 
certainly  at  the  end  of  the  sixty  days,  without  any  offer  to  have 
it  renewed.  The  money  was  paid  to  Long,  and  at  the  time  it 
was  paid  to  him,  I  told  him  it  was  expressly  given  to  him  on  the 
condition  that  he  should  pay  it  at  the  end  of  sixty  days.  He 
replied  to  me  that  I  need  not  be  uneasy,  that  he  should  surely 
pay  it  then,  without  fail.  When  the  note  was  due  he  came  to  the 
bank,  and  wished  to  renew  it,  by  paying  ten  dollars,  and  I  refused 
to  renew  it ;  I  afterwards  spoke  to  him  several  times  about  its 
payment.  He  did  not  pay  it,  but  offered  to  *renew  it, 
^  and  I  told  him  that  the  note  would  be  put  in  suit  if  he 
did  not  pay  it.  Some  time  after  this  he  deposited  in  bank  $60, 
partly  in  Pottsville  Bank  notes,  our  own,  and  in  relief  notes, 
which  he  said  was  to  go  in  payment  of  his  note.  After  this 
I  spoke  to  him  again  about  paying  his  note  He  then  said 
that  he  had  money,  but  that  he  was  going  to  Philadelphia,  and 
we  might  wait  until  it  suited  him.  I  then  said  to  him,  that  we 
would  teach  him  to  act  as  a  business  man  should  do,  and  put  his 
note  into  the  hands  of  an  attorney,  and  suit  was  brought  against 
him  on  it.  After  this,  he  came  and  drew  out  his  deposit,  in  three 
notes  of  our  bank  of  $20  each,  and  very  soon  brought  suits  on 
them  against  the  bank,  before  Justice  Betz,  and  obtained  judg- 
ments for  their  amount."  On  his  cross-examination  he  stated, 
that  '^  Long  did  demand  specie  for  two  ten  dollar  notes  of  the  bank ; 
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that  he  did  not  give  it  to  him,  but  told  him  that  if  he  would  settle 
off  his  old  account,  he  could  give  it  to  hiuL  When  he  wished  to 
renew  the  note,  he  said  iimt  he  was  then  unable  to  pay  its  amount. 
He  drew  out  his  deposit  of  $60  after  he  was  sued." 

Daniel  Herr  was  then  called  as  a  witness,  but  as  his  testimony 
can  have  no  bearing  upon  the  question  of  law  in  the  case,  it  is 
omitted. 

The  complainant's  counsel  relies  upon  the  provisions  of  the 
first  section  of  the  Act  of  Assembly  of  the  12th  of  March,  1842. 
The  section  reads  as  follows :  '^  That  the  banks  of  this  Common- 
wealth, from  and  after  the  passage  of  this  act,  shall  redeem  their 
notes,  and  deposits,  and  other  liabilities,  in  gold  and  silver  coin, 
upon  demand  being  made  at  their  banking  house  during  banking 
hours,  and  a  refusal  to  pay  in  gold  and  silver  as  aforesaid,  shall 
be  deemed,  and  taken  to  be  an  absolute  forfeiture  of  their  respec- 
tive charters." 

The  second  section  of  this  act,  prescribes  the  manner  of  pro- 
ceeding against  the  banks,  and  contains  this  provision :  '*  And 
upon  the  hearing  of  the  parties,  if  the  said  Court,  or  judge,  shall 
be  satisfied  of  the  truth  of  said  complaint,  and  that  the  provisions 
of  the  first  section  of  the  act  have  been  violated,  then  the  direc- 
tors of  any  such  bank  of  this  Commonwealth  shall  make,  and 
execute,  under  their  corporate  seal  a  general  assignment,"  &c. 

The  counsel  of  the  bank  relies  for  its  defence  upon  the  pro- 
visions of  the  Act  of  Assembly  of  the  4th  of  May,  1841. 

By  the  first  section  of  this  law,  it  is  enacted,  ^'That  the 
governor  be,  and  he  is  hereby  authorized  to  negotiate  a  loan,  for 
the  repayment  of  which  the  faith  of  this  Commonwealth  is  hereby 
pledged,  bearing  an  interest  of  five  per  cent,  per  annum,  payable 
half  yearly  on  the  first  days  of  January  and  July,  to  be  redeemed 
at  the  end  of  five  years  from  the  passage  of  this  act,  or  earlier, 
at  the  pleasure  of  the  legislature,  to  an  amount  not  exceeding,  in 
the  whole,  three  millions  one  hundred  thousand  dollars,  to  be 
negotiated  and  disposed  of  as  hereinto  particularly  provided,  and 
to  be  transferred  on  the  books  of  the  auditor-generars  ofSce,  as 
the  other  public  stocks  of  the  Commonwealth  are  now  by  law 
transferable,  in  certificates  of  not  less  amount  than  one  hundred 

■ 

dollars. 
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*2S81  *^^  ^^^  secood  section  it  is  provided:  ^'That  the 
several  banks  of  this  Commonwealth,  except  those  herein- 
after excepted,  whenever  called  upon  by  the  governor,  shall  be 
authorized  to  subscribe  to  the  stock  hereby  created,  and  on  pay- 
ing into  the  state  treasury  the  amount  of  their  respective  sub- 
scriptions, in  notes  to  be  by  them  respectively  issued,  of  the 
denominations  of  one,  two  and  five  dollars,  one-fourth  of  which 
only  shall  be  of  the  denominations  of  five  dollars,  to  be  signed 
by  an  oflBcer  or  officers,  or  clerk  or  clerks  of  the  bank,  to  be 
designated  by  the  board  of  directors,  they  shall  receive  a  credit 
on  the  books  of  the  auditor-general  to  an  equal  amount,  in  con- 
formity to  the  provisions  of  the  first  section  of  this  act,  and  the 
notes  aforesaid  shall  be  payable  whenever  presented  at  the 
counters  of  the  respective  banks  which  issued  them,  to  the 
amount  of  not  less  than  one  hundred  dollars,  as  hereinafter 
provided." 

In  the  third  section  this  provision  is  found :  ^^  Whenever  the 
holder  of  said  notes,  to  an  amount  of  one  hundred  dollars  or  up- 
wards, shall  present  the  same  at  the  bank  from  which  they  were 
issued,  he  shall  be  entitled  to  demand  and  receive  an  order  on 
the  auditor-general,  entitling  him  to  receive  a  certificate  of  an 
equal  amount  of  the  stock  hereby  created  for  the  redemption 
thereof,  and  it  shall  be  the  duty  of  such  bank  forthwith  to  cancel 
the  said  notes  when  so  redeemed,  and  to  mark  the  same  cancelled, 
and  the  cashier  of  such  bank  shall  forthwith  furnish  the  auditor- 
general  with  the  notes  so  redeemed,  cancelled  and  marked,  and 
it  shall  be  the  duty  of  the  auditor-general  to  destroy  the  same, 
&c." 

Section  4th,  provides,  ^^That  after  the  issuing  of  the  said 

notes,  and  until  the  same  shall  be  redeemed  and  funded  in  stock,  as 

aforesaid,  the  said  banks  shall  respectively  be  entitled  to  receive 

from  the  Commonwealth,  interest  at  the  rate  of  one  per  cent,  per 

annum,  payable  half  yearly,  on  the  amount  of  stock  subscribed 

by  such  banks,  on  the  books  of  the  auditor-general."     In  the  8th 

section,  with  other  things  this  enactment  is  found,  '^  That  each 

bank,  which  originally  issues  any  of  said  notes,  shall  receive  the 

same  in  payment  of  debts  due  to  it." 

The  17th  section  is  as  follows,  '^  That  to  enable  the  banks  of 
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this  Commonwealth  to  comply  with  the  provisions  of  this  act, 
and  relieve  the  community,  it  is  further  enacted,  that  no  banking 
institution  in  the  State  shall  be  subject  by  way  of  penalty,  or 
otherwise,  to  any  greater  rate  of  interest  than  six  per  cent,  per 
annum,  anything  in  any  Act  of  Assembly  to  the  contrary  not- 
withstanding; and  the  resolution  entitled,  ^^  a  resolution  providing 
for  the  resumption  of  specie  payments  by  the  banks,  and  for 
other  purposes,"  passed  the  3d  April,  1840,  be  and  the  same  are 
hereby  repealed,  and  that  all  provisions  of  any  other  Act  of 
Assembly  heretofore  passed,  or  of  any  act  of  incorporation  pro- 
viding for  the  forfeiture  of  any  charter  for  or  by  reason  of  the 
non-payment  of  any  of  its  liabilities  or  demands,  be  and  the  same 
are  hereby  repealed,  until  further  legislative  action,  and  until 
the  legislature   shall   provide  for  the  repayment  of  the  loan 

authorized  by  the  *first  section  of  this  act,  and  so  much  ^  ^^  ^ 

r*234 
of  any  Act  of  Assembly  as  prohibits  the  banks  of  this  ^ 

Commonwealth  from  making  loans  and  discounts,  issuing  their 
own  notes,  or  declaring  dividends  is  hereby  suspended  as  afore- 
said." 

By  the  26th  section  it  is  provided  that,  ^^  should  any  of  the 
banks  of  this  State,  which  pay  a  tax  on  their  dividends,  refuse 
to  comply  with  the  requisitions  of  this  act  in  taking  their  due 
proportion  of  the  stock  by  the  first  section  authorized  in  such 
case,  all  said  banks  so  refusing  shall  remain  subject  to  the  pro- 
visions of  the  laws  now  in  force,  and  are  hereby  excepted  from 
the  benefit  of  the  provisions  of  the  17th  section  of  this  act." 

It  is  provided  in  the  28th  section,  '^  That  the  several  banks 
desirous  to  avail  themselves  of  the  provisions  of  this  act,  shall 
notify  the  governor,  in  writing,  of  their  willingness  to  accept, 
and  comply  with  the  same,  within  forty  days  after  the  passage 
of  this  act." 

By  the  29th  section,  the  Secretary  of  the  Commonwealth  is 
directed  to  notify  the  banks,  as  soon  as  may  be  practicable  after 
the  passage  of  this  law,  of  the  same. 

I  have  thus  stated  the  facts  proved  in  this  case,  and  the  Acts 
of  Assembly,  on  which  the  parties  respectively  rely. 

On  the  facts  thus  proved,  and  the  laws  cited,  the  counsel  have 
submitted  several  questions  for  the  decision  oi  the  Court. 
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1st.  The  complainant  being  indebted  to  the  bank  in  the  sum 
of  $200,  at  the  time  he  demanded  gold  and  silver  for  the  two  ten 
dollar  notes,  was  the  refusal  of  the  bank  to  pay  him  the  amount 
of  said  notes  in  gold  and  silver,  a  violation  of  the  first  section  of 
the  Act  of  the  12th  of  March,  1842  ? 

2d.  Is  the  Act  of  the  4th  of  May,  1841,  a  contract  between 
the  State  and  the  accepting  banks,  and  as  such  binding  upon  the 
State,  "  until  further  legislative  action,'*  and  until  the  legislature 
shall  provide  for  the  repayment  of  the .  loan  authorized  by  the 
first  section  of  this  act  ? 

8d.  Does  the  Act  of  the  12th  of  March,  1842,  embrace  within 
its  first  and  second  sections,  those  banks  which  accepted  of  and 
have  complied  with  the  provisions  of  the  Act  of  the  4th  of  May, 
1841? 

These  three  questions  appear  to  the  Court  to  cover  the  whole 
controversy  between  the  parties,  and  their  decision  will  dispose 
of  the  entire  merits  of  the  case. 

On  the  point  first  stated,  the  facts  are  fully  proved.  That 
the  debt  of  the  complainant  to  the  bank,  was  due  and  paya- 
ble at  the  time  he  demanded  specie  for  the  two  ten  dollar  notes, 
has  not  been  denied.  Indeed  it  never  was  denied.  His  indebted- 
ness to  the  bank  greatly  exceeded  the  amount,  which  he  held 
against  and  demanded  of  the  bank.  Was  the  refusal  to  pay  specie 
on  the  notes  presented,  under  the  circumstances  of  the  case,  such 
a  refusal  or  failure  t»  pay  in  gold  and  silver,  as  shall  be  deemed  and 
taken  to  be  an  absolute  forfeiture  of  the  charter  of  the  bank  ? 
Long  was  confessedly  the  debtor  of  the  bank  at  the  time  he  made 
*236]  *^®  demand  of  specie  of  its  *cashier.  The  bank  at  that 
time  did  not  owe  him  anything.  It  is  true  that  he  held 
two  ten  dollars  notes  of  the  bank,  which  were  payable  on  demand ; 
but  at  the  same  time,  it  held  his  note  for  $200,  which  were  also 
then  due  and  payable.  Between  the  parties,  what  at  that  time 
was  it  that  formed  the  indebtedness,  according  to  the  principles 
of  natural  reason  and  substantial  justice  ?  It  was  the  balance 
that  was  due  from  the  one  to  the  other,  on  a  final  settlement  of 
their  mutual  demands.  This  would  certainly  be  true,  as  between 
individuals,  and  is  equally  so  between  an  individual  and  a  bank 
There  was  a  time,  ifrhen  if  the  plaintiff  was  indebted  to  the  de- 
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fendant  in  a  much  larger  sum  than  he  claimed  to  recover  of  the 
defendant,  it  was  no  defence  to  him  in  an  action.  Thus  a  man 
who  was  insolvent,  and  who  had  a  claim  against  another  for  $50, 
might,  at  law,  collect  this  sum,  while  he  owed  the  other  $500, 
and  thus  the  defendant  was  compelled  to  pay  the  $50,  and  lose  his 
debt  of  $500  entirely,  or  if  there  were  cross  accounts  between 
two,  and  the  larger  debtor  died,  he  to  whom  the  balance  was  due, 
was  obliged  to  pay  the  smaller  debt,  which  might  possibly  all  be 
exhausted  in  payments  of  debts  of  a  higher  order  than  his,  and 
thus  he  would  lose  his  debt  altogether. 

This  glaring  injustice  very  soon  shocked  the  natural  good  sense 
of  mankind,  and  led  to  statutory  enactments  providing  for  the 
set  off  of  mutual  debts  between  the  parties,  so  that  only  the  bal- 
ance ultimately  due  should  be  recovered.  We  have  such  a 
statute  in  this  country.  This  principle  is  founded  on  the  senti- 
ment that  the  balance  due  on  settlement  between  the  parties 
forms  the  indebtedness.  This  sentiment  is  strictly  true.  It  is 
so  held  by  mankind.  It  is  so  held  by  courts  of  justice  in  every 
country  where  principles  of  justice  prevail.  It  is  so  held  by  the 
law-making  power  of  our  own  State.  When  suits  are  brought  in 
different  counties,  some  have  a  general  and  others  a  limited  juris- 
diction ;  some  difSculty  and  embarrassment  is  often  felt  in  giving 
effect  to  the  operation  of  this  rule  of  justice. 

But  this  does  not  affect  the  validity  of  this  rule  of  right ;  it  is 
nothing  more  than  a  difficulty  in  its  application  to  a  particular 
case.  What  then  is  the  true  meaning  of  the  words,  '^  a  refusal, 
or  failure  to  pay,''  as  used  in  the  first  and  second  sections  of  this 
statute  ?  Between  individuals,  if  one  who  held  a  note  on  another 
for  $50,  and  this  other  held  a  note  against  him  for  $100,  would 
demand  the  $50,  and  the  other  would  say,  I  cannot  pay  you  the 
$50,  for  you  owe  me  $100 ;  pay  me,  and  then  I  will  pay  you. 
Would  any  one  say  that  this  was  ''a  refusal,  or  failure  to  pay" 
the  $50  ?  I  think  no  one  could  say  that  it  was ;  the  ''  refusal,  or 
failure  to  pay,"  must  be  a  culpable  refusal  and  failure,  and 
can  only  be  said  to  have  this  character,  when  the  party  de- 
manding had  a  right  to  recover  the  sum  demanded,  or  part 
of  it  at  least,  and  not  when  the  party  demanding  had  no  right 

to  receive  anything,  but  was  bound  by  every  principle  of  law 
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and  equity  to  pay  a  balance  to  him  of  whom  the  demand  was 
made.  Is  not  this  strictly  just  ?  Is  it  not  in  accordance  with 
the  common  sense  of  propriety  and  fairness  ?  Can  it  be  possible 
^QOf^-i  that  a  man  may  borrow  '^'^lOO  of  a  bank,  payable  in  sixty 
days,  and  when  the  note  becomes  due,  that  he  can  go  to 
the  bank,  with  an  equal  amount  of  its  paper,  and  demand  specie 
for  it  and  let  his  note  lay  for  protest  and  suit,  and  then  proceed 
to  forfeit  the  charter  of  the  bank,  if  it  refuses  to  indulge  him  in 
this  course  of  proceeding  ?  May  not  the  bank  say  to  such  a 
demand,  "No,  we  will  not  pay  you  specie.  Pay  up  your  note  and 
we  will  redeem  ours."  What  right  has  the  debtor  to  demand 
specie  of  his  creditor  ?  His  duty  is  to  pay,  and  not  a  right  to 
receive.  Does  the  Act  of  Assembly  sanction  the  principle  which 
is  attempted  to  be  enforced  in  this  case  ? 

It  would  not  be  countenanced  between  individuals ;  the  statute 
is  highly  penal.  It  works  a  forfeiture  of  corporate  existence. 
There  ought  to  be  some  wrong  committed.  There  ought  to  be 
"  a  refusal,  or  failure  to  pay"  what  the  other  had  a  right  to  re- 
ceive, before  an  infliction  so  severe  should  be  imposed.  If  the 
principle  is  conceded,  it  would  equally  apply  to  a  debtor  of  the 
bank  who  was  unable  to  pay  his  debts,  and  to  one  who  was  able. 
I  do  not  think  the  legislature  ever  contemplated  a  forfeiture  of 
charter  under  such  circumstances.  I  think  that  inasmuch  as  the 
complainant  was  indebted  to  the  bank  in  a  sum  much  larger  than 
he  demanded,  that  he  has  wholly  failed  to  prove  that  the  provi- 
sions of  the  first  section  of  the  Act  of  the  12th  of  March,  1842, 
have  been  violated  by  the  bank,  and  that  his  complaint  must  be 
dismissed. 

The  decision  which  has  been  made  on  the  first  point,  would 
end  the  proceeding,  and  render  an  opinion  on  the  other  points 
unnecessary.  The  counsel  on  both  sides  have  required  the  Court 
to  decide  all  the  points  involved  in  the  cause.  As  I  would  not 
travel  out  of  the  cause  to  court  the  discussion  and  decision  of 
questions  of  so  much  importance,  so  neither  will  I  shrink  from 
their  discussion  and  decision,  where  they  are  fully  and  fairly  pre- 
sented; their  decision  has  been  positively  demanded  by  the 
counsel  of  both  parties.  This  decision  having  been  thus  ren- 
dered necessary,  my  course  is  a  clear  and  plain  one.     The  ques- 
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tions  will  there  be  met  with  all  that  respect  which  a  judge  ought 
ever  to  feel  for  an  act  of  the  legislative  branch  of  the  govern- 
ment ;  having  also,  at  the  same  time,  a  proper  regard  for  the 
constitutional  rights  of  the  parties. 

Is  the  Act  of  the  4th  of  May,  1841,  a  contract  between  the 
State  and  the  accepting  banks.  The  first  section  authorizes  the 
governor  to  negotiate  a  loan,  bearing  an  interest  of  five  per  cent, 
per  annum,  redeemable  in  five  years,  not  exceeding  three  millions 
one  hundred  thousand  dollars. 

The  second  section  authorizes  the  banks  of  this  State  to  sub- 
scribe for  the  stock  created  by  the  act,  and  to  pay  into  the  State 
treasury  the  amount  subscribed  by  each  one,  in  its  own  notes  of 
one,  two,  and  five  dollars.  By  the  4th  section  the  banks  are 
entitled  to  an  interest  of  one  per  cent,  per  annum  on  their  own 
notes  until  they  are  redeemed  and  funded  in  State  stock.  By  the 
29th  section  the  Secretary  of  the  Commonwealth  was  to  notify  the 
banks  of  the  passage  *of  the  law.  By  the  28th  section 
the  banks  that  are  willing  to  accept  of  the  provisions  of  '- 
said  law,  were  to  inform  the  Governor  of  their  willingness  to 
accept  and  comply  with  the  same. 

By  the  17th  section,  to  enable  the  banks  to  comply  with  the 
provisions  of  said  law,  the  resumption  resolutions  of  the  3d  of 
April,  1840,  are  repealed,  and  all  provisions- of  any  other  Act  of 
Assembly,  heretofore  passed,  or  of  any  act  of  incorporation  pro- 
viding for  the  forfeiture  of  any  bank's^  charter,  for  or  by  reason 
of  the  nonpayment  of  any  of  its  liabilities  or  demands,  are  sus- 
pended until  further  legislative  action,  and  until  the  legislature 
shall  provide  for  the  repayment  of  the  loan  authorized  by  the 
first  section  of  the  act.  Thus  it  will  be  seen  that  the  legislature 
proposed  to  take  a  loan  from  the  banks,  and  proposed  the  terms 
and  conditions  on  which  it  was  to  be  taken.  The  proposition 
came  from  the  State  in  the  form  of  a  law.  In  this  law  the  State 
promised  to  the  banks  an  exemption  from  all  forfeitures  of 
charter,  on  part  of  the  State,  until  provision  should  be  made 
to  repay  this  loan.  This  law  was  accepted  by  the  Farmers' 
Bank  of  Reading.  This  bank,  in  pursuance  of  said  loan,  paid 
into  the  state  treasury  the  sum  of  sixty  thousand  and  seventy- 
two  dollars,  which  sum  was  its  proper  proportion  of  said  loan. 
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When  this  law  was  thus  accepted  and  this  sum  of  money  paid 
by  the  bank,  was  it  not  a  contract  between  the  State  and  the 
bank  ?  A  contract  is  but  a  compact  between  two  or  more  parties, 
who  have  power  to  contract.  Here  the  State  and  the  bank  had 
each  full  power  to  contract.  A  contract  may  be  either  executed 
or  executory.  It  is  executed,  when  the  objects  of  the  contract 
are  fully  performed.  It  is  executory,  when  the  parties  are  bound 
to  perform  the  objects  of  the  contract  at  some  time  subsequent  to 
its  date.  A  contract  is  generally,  however,  equally  binding, 
whether  it  be  executed,  or  executory.  When  the  bank  has  ac- 
cepted of  the  law,  and  paid  its  proportion  of  the  money,  the  great 
and  leading  object  of  the  State  was  performed  by  it. 

In  this  law  certain  advantages  are  held  out  and  guaranteed  to 
the  banks.  When  the  Farmers'  Bank  of  Reading  accepted  of  the 
law,  and  paid  its  money,  it  had  a  right  to  insist  upon  the  enjoy- 
ment of  those  objects  thus  promised  on  the  part  of  the  State. 
They  formed  the  consideration  for  which  it  paid  its  money. 
What  were  these  objects  ?  The  bank  was  entitled  to  receive  one 
per  cent,  per  annum  on  the  notes  thus  issued  under  the  law,  until 
they  were  redeemed  and  funded,  as  is  therein  provided.  If  once 
redeemed  and  funded  in  State  stock,  then  the  bank  was  done 
with  them,  except  as  far  as  to  pay  an  interest  of  five  per  cent, 
half  yearly  to  those  who  held  it,  for  which  it  was  entitled  to  a 
credit  by  the  State.  But  how  was  it  if  the  notes  were  not  re- 
deemed and  funded  ?  The  bank  was  to  receive  them  in  payment 
of  its  debts,  and  it  might  in  this  way  be  compelled  to  pay  the 
whole  amount  of  its  loan.  This  being  done,  it  was  still  entitled 
to  receive  but  an  interest  of  one  per  cent.  In  this  case,  whether 
it  may  be  the  pleasure  of  the  legislature  to  repay  the  loan 
*within  the  period  of  five  years  or  after  the  expiration  of 
^  that  period,  the  bank  can  get  but  one  per  cent. 

This  alone  could  not  have  induced  the  bank  to  accept  the  plan. 
We  must  look  for  some  other  reason  in  the  law  than  this.  The 
resumption  resolutions  were  repealed.  All  laws  of  every  kind 
subjecting  its  charter  to  forfeiture  were  suspended.  The  bank 
was  then  in  a  state  of  suspension.  Its  charter  in  common  with 
others,  was  then  subject  to  immediate  forfeiture  to  the  Common- 
wealth.    The  State  relinquished  this  right  for  a  certain  time, 
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and  on  certain  conditions,  for  a  consideration  to  be  paid  into  its 
treasury. 

The  bank  thus  agreed  to  purchase  its  corporate  existence. 
The  proposition  that  it  should  so  purchase  it  came  from  the 
State  in  the  form  of  a  law.  The  banks  accepted  of  the  terms, 
and  paid  the  stipulated  price.  Does  any  one  suppose  that  this 
bank,  or  any  other,  would  have  accepted  of  the  law,  if  this  pro- 
vision had  not  been  contained  in  it  ?  Can  any  one  think  that 
they  would  have  accepted  it,  if  they  had  been  assured  that  those 
laws  which  were  thus  repealed  and  suspended  would  be  re-enacted 
and  reinstated  at  the  next  session  of  the  legislature,  without  any 
provision  having  been  made  to  repay  the  loan  ?  I,  for  myself, 
do  not  think  they  would.  When  this  law  was  thus  accepted  and 
the  money  paid,  was  it  not  a  legislative  contract  ?  All  our  State 
loans  have  been  negotiated  by  virtue  of  law,  and  what  are  these 
loans  but  contracts  ?  Wherein  do  they  differ  from  this  law,  to 
take  this  loan  from  the  banks  ?  I  deem  this  law,  when  accepted 
by  the  banks  and  the  money  paid  by  them,  to  be  a  contract.  It 
has  all  the  characteristics  and  attributes  of  a  contract.  To  enter 
into  and  consummate  it,  the  assent  of  the  contracting  parties  was 
requisite.  This  mutual  assent  was  given  in  the  most  solemn  form. 
It  was  duly  executed  by  the  respective  parties.  It  is  a  contract, 
both  in  form  and  substance,  and  by  virtue  of  it  certain  rights 
were  vested  in  the  accepting  banks,  for  a  lawful  and  valuable 
consideration  paid. 

It  is  said  by  the  complainant's  counsel,  that  admitting  that 
this  is  all  true,  and  that  it  is  a  contract,  that  no  legislature  can 
pass  a  law  that  may  not  be  repealed  by  a  subsequent  one,  that 
one  legislature  cannot  bind  a  subsequent  one,  and  that  the  law 
having  been  repealed,  all  rights  under  it  are  absolutely  annihi- 
lated. It  must  be  admitted  that  this  is  taking  bold  and  manly 
ground,  at  least  there  is  nothing  secret  or  disguised  about  it.  If 
this  position  be  tenable,  or  applicable  to  this  case,  it  makes  short 
work  of  it,  and  with  one  stroke,  as  with  the  hand  of  a  tyrant, 
demolishes  the  entire  defence  made  in  this  case.  It  indeed  pre- 
sents an  important  question,  and  strikes  deeper  than  even  the 
counsel  may  probably  design  that  it  should,  or  upon  a  little 

reflection  would  wish  it  to  do.     Is  the  power  of  the  legislature 
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constitutionally  competent  to  annihilate  that  right  to  corporate 
existence  which  it  has  secured  to  the  bank  in  the  law,  and  resume 
the  right  of  forfeiture  of  charter  on  any  other  terms  than  those 
dictated  in  the  law  itself,  without  and  against  the  consent  of  the 
bank  ?  The  *argument  of  the  complainant's  counsel  is 
-■  this.  That  although  the  bank  may  claim  exemption  from 
a  forfeiture  of  charter  by  a  right  plainly  deduced  from  a  legisla- 
tive contract,  one  which  the  legislature  might  constitutionally 
make,  one  which  may  be  clothed  with  all  the  requisite  forms  of 
law,  and  may  have  received  from  the  bank  the  consideration 
money  in  full,  yet  a  subsequent  legislature  might  repeal  that  law 
and  nullify  that  right.  This  is  the  question  he  has  presented, 
and  its  importance  to  the  whole  community,  and  more  especially 
to  those  who  hold  any  right  by  grant  or  contract  from  the  State, 
will  be  at  once  seen  and  felt  by  all. 

In  the  examination  of  this  question,  the  first  thing  that  recurs 
to  the  mind  is  that  the  State  is  a  party  to  this  contract,  and  the 
apparent  injustice  there,  would  be,  in  permitting  the  one  party, 
without  the  consent  of  the  other,  to  rescind  the  contract,  and  to 
retain  the  money  received  on  it.  This  would  certainly  be  an  act 
of  power  without  much  of  justice  in  it,  to  recommend  it  to  the 
world.  To  find  a  vindication  for  its  exercise  in  this  particular 
case,  the  Court  has  been  entertained  by  the  learned  counsel  with 
a  train  of  reasoning  not  often  heard  in  halls  of  justice.  He  has 
said,  that  though  the  State  may  be  a  party,  yet  it  is  but  nomi- 
nally so,  and  that  the  people,  the  sovereign  people,  are  the  real 
party.  Granting  this  to  be  so,  it  will  be  observed  that  the  people 
can  only  act  by  their  agents,  whose  acts  are  binding  upon  them 
so  long  as  they  act  within  the  range  of  power  committed  to  them. 
When  it  becomes  necessary  to  examine  into  the  acts  of  the  people's 
agents,  how  are  their  terms  and  validity  to  be  ascertained,  tested 
and  determined  ?  Is  the  State  to  subject  her  pretensions  for  ad- 
judication, to  the  same  rules  which  have  been  established  for  the 
security  of  all  property,  and  the  decision  of  all  human  right  ?  or 
may  she  become  judge  in  her  own  case,  and  in  a  very  summary 
way  end  the  controversy,  by  disannulling  the  contract  at  once  ? 
There  are  certain  great  and  leading  principles  of  justice,  of  uni- 
versally acknowledged  authority,  which  would  be  entirely  disre- 
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garded,  if  this  doctrine  should  be  affirmed.  The  question  now  in 
controversy  is  one  of  right,  and  equity  demands  that  its  decision 
should  conform  to  those  rules  which  regulate  proceedings  in 
courts  of  justice.  If  those  rules  of  right,  which  are  common  to 
all  our  citizens,  and  those  principles  of  equity  which  control  in 
our  courts  of  justice,  are  not  felt  and  acknowledged  by  the  legis- 
lature, and  the  complainant's  counsel  says  they  are  not ;  what  is 
the  rule,  I  would  ask^  by  which  the  State  is  to  be  bound  ?  are 
its  acts  to  be  supported  by  its  own  power  merely,  and  are  those 
acts  to  be  guided  and  controlled  by  its  own  will  ?  If  this  is  so, 
and  this  same  counsel  has  said  that  it  is,  and  this  power  can  be 
exercised,  so  as  to  abridge  the  rights  of  the  bank,  may  it  not  be 
exercised  in  the  same  way,  so  as  to  devest  any  man  of  his  lands, 
which  he  holds  by  legislative  grant  ?  or  might  it  not  with  the 
same  propriety  be  exercised  so  as  to  annihilate  any  and  every 
contract  on  the  part  of  the  State  to  redeem  her  State  stock,  or 
pay  her  just  debts  ?  The  exercise  of  power  would  but  be  the 
same.  *  This  doctrine  is  radically  unsound  and  unsafe.  It  ^  ^.^ 
should  be  promptly  rejected  by  every  good  citizen,  and  by  '■ 
every  honest  man,  as  a  most  deleterious  political  heresy.  The 
legislative  power  isnotcompetentto impair  theobligationsof  its  own 
contracts  respecting  property,  and  under  which  the  other  contract- 
ing party  can  claim  any  right,  or  anything  that  is  beneficial.  The 
contract  is  binding  upon  both  parties,  entire,  and  in  all  its  parts. 
The  State  cannot  determine  which  part  of  the  contract  it  will 
observe,  and  which  it  will  disregard  by  legislative  action.  This 
would  not  be  an  act  of  legislative  power.  That  our  legislature 
can  repeal  any  act  passed  by  a  former  legislature,  as  a  principle 
of  general  legislation,  is  no  doubt  true,  and  I  would  not  wish  to 
controvert  it.  If,  however,  a  right  be  vested  under  a  legislative 
contract,  a  succeeding  legislature  cannot  devest  that  right.  To 
the  legislature  is  granted  all  legislative  power,  but  the  transfer  of 
one  man's  property  to  another  is  not  the  exercise  of  legislative 
power.  These  acts  would  infringe  upon  vested  rights,  by  virtue 
of  contracts,  and  by  our  form  of  government  such  rights  are  pro- 
tected from  all  legislative  usurpations.  This  State  is  not  a  single 
independent  State.  She  is  but  one  member  of  the  American 
Union. 
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Her  citizens  are  citizens  of  this  great  confederacy  of  States. 
For  themselves  and  for  this  union,  the  people  have  formed  a  Con- 
stitution. This  is  their  own  law,  made  by  themselves,  and  for 
themselves,  and  for  their  own  security.  This  Constitution  is  a 
supreme  law,  it  is  well  defined  and  permanent.  It  is  not  to  be 
corroded  by  the  distracting  temper  of  the  times,  and  instability 
rises  high  above  the  tide  of  events,  and  the  opposing  interests  of 
heated  partisans.  It  is  the  people's  bill  of  rights  for  the  greater 
security  of  life,  liberty  and  property.  Its  supremacy  is  para- 
mount to  all  State  laws,  which  come  in  conflict  with  its  provisions. 
In  it  the  people  have  placed  limits  to  State  legislation,  in  the 
form  of  a  prohibition  in  these  words,  '^  no  State  shall  pass  any 
bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obliga- 
tions of  contracts."  This  provision  is  general,  and  is  intended 
to  secure  the  rights  of  the  people  against  sudden  and  hasty  acts 
of  legislation.  The  framers  of  our  Constitution  thought  that, 
possibly  violent  acts  of  legislation  affecting  contracts,  and  other 
rights,  might  spring  from  moments  of  high  excitement,  and  were 
prudent  enough  to  guard  the  people  against  such  acts  of  legisla- 
tion. In  effect  it  has  been  argued  that  the  State  is  not  bound  by 
this  provision  as  regards  its  own  contracts.  Why  not,  I  would 
ask  ?  The  restriction  is  general  as  to  all  contracts,  and  is  laid 
upon  State  legislation.  It  was  from  State  legislation  that  the 
danger  was  apprehended.  It  is  against  State  legislation  that  the 
inviolability  of  contracts  is  declared,  to  impair  contracts,  any 
contacts,  and  all  contracts,  no  matter  who  the  parties  may  be, 
is  placed  beyond  the  reach  of  state  legislative  authority. 
*2471  ^'^^^  State  cannot  impair  contracts  between  individuals, 
nor  can  she  do  it  where  she  is  a  party  herself,  without  the 
consent,  and  to  the  injury  of  the  party  to  the  contract  with  her 
— such  contracts  are  not  excepted,  nor  is  there  any  reason  why 
they  should  be,  but  there  is  every  reason  why  they  should  not 
be  excepted.  If  the  States  are  not  bound  by  this  restriction,  as 
regards  their  own  contracts,  any  one  of  them  might  declare  her 
own  grant  void,  and  wipe  out  all  her  public  debt  by  one  short 
section,  repealing  all  the  laws  by  which  it  was  created ;  such  a  doc- 
trine ought  not  to  be  avowed  anywhere  or  by  any  body.      Its 

adoption  at  this  time,  in  our  State  would  be  subversive  of  her 
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best  interests.  It  would  be  sach  an  act  of  perfidy,  as  would  ad- 
monish all  the  world  that  no  public  or  private  faith  could  be  safely 
given  to  either  our  people  or  our  institutions.  It  is  the  first  time 
that  it  has  been  broached  in  our  courts  of  justice,  and  I  hope,  for 
the  credit  of  the  State,  that  it  may  the  last,  and  to  produce  this 
result,  as  far  as  I  can,  I  reject  the  whole  doctrine  as  unsafe,  un- 
just and  unconstitutional. 

The  conclusion  to  which  my  mind  has  come  is,  that  the  Act  of 
the  4th  of  May,  1841,  is  a  legislative  contract,  and  that  any 
attempt  on  the  part  of  the  State  to  impair  its  obligations  by  sub- 
sequent legislation,  on  other  terms  and  conditions  than  those  stated 
in  the  law,  without  and  against  the  consent  of  the  bank,  would 
be  forbidden  by  the  Constitution  of  the  United  States. 

This  brings  us  to  the  consideration  of  the  last  question  stated, 
and  *that  is,  whether  the  Act  of  the  12th  of  March,  j.  ^.^ 
1842,  is  constitutional  or  not ;  to  pass  upon  the  constitu-  ^ 
tionality  of  a  law  is  always  an  important  and  often  a  delicate 
question.  It  is  an  authority,  which  our  courts  of  justice  have 
not  been  often  called  upon  to  exercise.  To  justify  a  Court  in  de- 
claring a  law  void,  because  it  is  repugnant  to  the  Constitution, 
this  opposition  should  be  clear  and  manifest.  The  conviction  of 
this  incompatibility  should  be  plain  and  strong,  so  much  so,  as  to 
admit  in  the  minds  of  the  judges  no  well  grounded  doubt ;  when 
it  clearly  appears  that  the  legislative  branch  of  the  government 
has  transcended  its  powers  and  violated  the  constitution,  it  be- 
comes the  solemn  duty  of  a  Court  so  to  render  judgment.  The 
judge  who  would  not  in  such  a  case  so  decide,  would  be  culpably 
unmindful  of  the  important  duties  imposed  upon  him  by  his  oath 
of  office  and  the  supreme  law  of  the  land,  and  would  be  unworthy 
of  the  station  he  occupied. 

In  the  first  section  of  the  Act  of  the  12th  of  March,  1842,  it 
is  provided,  that  '^  the  banks  of  this  Commonwealth,  from  and  after 
the  passage  of  this  act,  shall  redeem  their  notes  and  deposits,  and 
other  liabilities  in  gold  and  silver  coin,  upon  demand  being  made 
at  their  banking-house,  and  a  refusal  or  failure  to  pay  in  gold 
and  silver  as  aforesaid,  shall  be  deemed  and  taken  to  be  an  abso- 
lute forfeiture  of  their  respective  charters."  In  this  section  gene- 
ral  words  are  used  ^^  the  banks  of  this  Commonwealth,"  which  are 
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words  employed  in  this  section,  might  embrace  all  the  banks,  and 
if  there  is  nothing  in  any  other  part  of  the  law  which  will  restrict 
these  words  to  a  portion  of  the  banks,  they  must  be  taken  and 
construed  as  embracing  all.  It  often  happens  that  where  general 
terms  are  employed  in  one  part  of  a  statute,  that  something  is 
found  in  other  parts  of  it,  which  shows  clearly  that  it  was  the  in- 
tention of  the  law-making  power  to  use  them  only  in  a  limited 
sense.  It  is  contended  on  the  part  of  the  bank,  that  this  inten- 
tion to  use  these  words  in  a  restricted  sense,  appears  palpable  in 
this  statute.  It  therefore  becomes  necessary  to  consider  all  parts 
of  this  statute.  Our  attention  has  been  particularly  drawn  to  the 
sixth  section  by  the  defendant's  counsel,  as  demonstrative  of  that 
intention  to  restrict  these  general  terms  in  their  application  to 
diiferettt  classes  of  the  banks.  This  section  is  in  the  following 
words,  "  That  execution  or  process  in  the  nature  of  execution, 
shall  be  stayed  upon  all  judgments  which  may  be  hereafter  ob- 
tained in  any  court  of  this  Commonwealth,  or  before  any  alderman 
or  justice  of  the  peace,  wherein  any  bank  of  this  Commonwealth 
which  accepted  the  provisions  of  the  Act  of  the  4th  of  May, 
1841,  shall  be  plaintiff  or  party  in  interest,  so  long  as  the  said 
bank  shall  fail,  or  refuse  to  comply  with  the  provisions  of  the  first 
section  of  this  act,  or  until  said  bank  shall  have  made  an  assign- 
ment agreeably  to  the  second  section."  This  section  deprives  the 
accepting  banks  of  execution  for  the  collection  of  their  debts 
until  they  have  complied  with  the  first  or  second  section  of  this 
law ;  this  section  makes  a  discrimination  between  the  accepting 
^040-1  and  non-accepting  banks.  What  reason  can  there  be  for 
'*'this  discrimination  ?  The  non-accepting  banks,  which 
would  fail  to  comply  with  this  law,  would  certainly  be  no  less  cul- 
pable than  the  accepting  ones ;  no  very  good  reason  can  well  be 
conceived  why  the  former  should  have  execution  for  the  collection 
of  their  debts,  while  the  latter,  under  the  same  circumstances, 
should  be  deprived  of  that  right.  The  non-accepting  banks  do 
not  present  any  claim  to  special  favor  over  the  accepting  ones. 
The  objects  held  out  prominently  in  the  law,  are  resumption  or 
liquidation,  or  to  those  that  resumed  or  assigned  this  section  would 
be  inoperative. 

It  was  not  known  that  the  one  class,  rather  than  the  other, 
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would  more  certainly  comply  with  the  requisitions  of  this  act. 
Then  it  may  well  be  asked,  why  make  this  distinction  ?  In  the 
first  and  second  sections  forfeiture  of  charter  is  provided  for,  to 
compel  resumption  or  liquidation.  Is  not  this  penalty  enough 
for  the  accepting  banks,  if  it  is  for. the  non-accepting  ones? 
Is  not  the  stay  of  execution,  as  provided  for  in  the  sixth  section, 
also  compulsory  on  the  accepting  banks  to  resume,  or  go  into 
liquidation  ?  Why  then  impose  dn  additional  penalty  on  them  ? 
It  cannot  be  that  the  legislature  supposed  that  absolute  forfeiture 
of  charter  would  bring  to  them  no  terror.  Then  why  impose 
upon  them  this  additional  infliction,  if  they  were  reached  by  the 
first  section  ?  This  has  not  been  accounted  for  by  the  counsel ; 
nor  do  I  see  that  any  good  reason  can  be  assigned  for  it.  The 
first  section  imposes  certain  penalties,  and  the  sixth  section  im- 
poses a  different  penalty.  How  are  these  penalties  to  be  dis- 
tributed in  their  application  ?  The  first  section  reaches  the  non- 
accepting  banks  certainly.  This  admits  of  no  doubt.  The 
sixth  section  reaches  the  accepting  banks,  and  only  them,  and 
this  admits  of  as  little  doubt.  As  the  sixth  section  provides  a 
distinct  penalty  to  compel  the  accepting  banks  to  resume  or  as- 
sign, may  we  not  suppose  that  this  was  the  only  infliction  in- 
tended for  this  class  of  banks.  If  this  was  not  so,  why  were 
they  not  all  left  to  one  common  fate  ?  or  are  we  to  suppose  that 
double  penalties  were  intended  for  the  one  class,  in  the  absence 
of  all  reason  to  justify  such  discrimination  ?  I  do  not  see  that 
the  introduction  of  the  sixth  section  can  be  accounted  for  in  any 
other  way  and  on  any  other  principle,  than  that  the  accepting 
banks  were  not  embraced  in  the  first  section,  so  far  as  regards 
the  absolute  forfeiture  of  charter.  There  is  a  strong  reason  on 
which  this  supposed  intention  can  be  placed.  This  law  relieves 
the  accepting  banks  from  no  one  of  their  obligations  under  the 
Act  of  the  4th  of  May,  1841.  They  are  still  bound  to  receive 
these  relief  notes  in  payment  of  their  debts.  They  are  still 
bound  to  pay  interest  on  the  funded  notes  to  the  holders  of  cer- 
tificates of  stock  under  this  loan.  The  banks  feel  bound  by  all 
the  provisions  of  this  law.  The  whole  community  holds  them 
bound  for  the  fulfilment  of  their  engagements.  There  is  no 
general  repealing  clause  in  the  Act  of  the  12th  of  March,  1842. 
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We  have  this  additional  reason  in  favor  of  the  idea,  that  the  ac- 
cepting banks  are  not  embraced  in  the  first  section,  so  far  as  the 
penalty  reaches,  that  is,  that  the  legislature  knew  that  the  State 
^ocA-i  had  '^'relinquished  its  right  to  exact  a  forfeiture  of  the 
charters  of  the  accepting  banks,  by  the  Act  of  the  4th  of 
May,  1841,  until  further  legislation,  and  until  provision  was 
made  to  repay  the  loan,  which  has  been  in  good  faith  taken,  and 
paid  by  the  banks  into  the  state  treasury.  I  therefore  think 
that  the  stay  of  execution,  and  the  disability  to  collect  their 
debts,  and  not  absolute  forfeiture  of  charter  is  the  penalty  cre- 
ated and  designated  by  this  act,  as  the  only  one  to  be  inflicted 
on  the  accepting  banks,  for  refusing,  or  failing  to  resume,  or 
make  an  assignment,  as  is  provided  for  in  the  first  and  second 
sections. 

Adopting  this  construction,  and  I  do  not  entertain  a  doubt  but 
it  is  the  true  and  correct  one,  there  is  nothing  in  the  Act  of  the 
12th  of  March,  1842,  that  comes  in  conflict  with  any  constitu- 
tional provision. 

On  every  point,  therefore,  the  law  is  with  the  defendant,  and 
the  complaint  must  be  dismissed. 


In  the  Court  of  Quarter  Sessions  of  Philadelphia  County. 
Commonwealth  v.  Samuel  W.  Hutchinson. 

ApHl,  1843. 

1.  The  term  false  pretences  is  of  great  latitude,  and  may  be  made  to  embrace 
any  and  every  false  representation,  made  by  a  party  fraudulently  obtaining 
property  from  another,  which  a  prosecutor  will  swear  has  induced  him  to 
part  with  such  property. 

2.  The  term  false  pretence,  as  used  in  the  Act  of  1842,  extends  no  further 
than  to  a  case  where  a  party  has  obtained  money  or  property,  by  falsely 
representing  himself  to  be  in  a  situation  in  which  he  was  not,  or  any  occur- 
rence which  has  not  happened,  to  whieh  persons  of  ordinary  caution  might 
give  credit. 

3.  Where  the  pretence  is  absurd  or  irrational,  or  such  as  the  party  injured 
had  at  the  very  time  the  means  of  detecting  at  hand,  it  is  not  within  the 
act. 

4.  Every  false  promise  or  assertion  made  by  a  party  with  a  view  of  frauda- 
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lently  obtaining  the  property  of  another,  is  not  of  course  a  false  pretence 
within  the  Act  of  1842,  but  the  false  pretences  in  contemplation  of  the 
statute  are  such  as  assert  the  existence  of  some  fact,  calculated  to  impose 
upon  a  man  of  common  and  ordinary  caution,  which  false  pretence  creates 
the  credit  given  to  the  accused. 

The  facts  and  points  are  all  stated  in  the  opinion  which  was 
delivered  by 

*KrNG,  P.  J. — This  case  comes  before  us  on  the  de- 
fendant's demurrer  to  an  indictment  found  against  him  at  ^ 
the  November  Term  of  the  Court  of  General  Sessions.  The  in- 
dictment  charges  that  the  defendant  contriving  and  intending 
fraudulently,  designedly  and  deceitfully,  and  by  false  pretences, 
to  cheat  and  defraud  one  T.  W.  L.  Freeman  of  his  money  and 
property,  did  falsely,  knowingly  and  fraudulently  pretend  and 
state  to  the  said  Freeman,  that  a  certain  Col.  Ellis,  of  the  city 
of  New  York,  was  his  guardian,  and  had  been  one  of  the  r*242 
*jBrst  merchants  in  New  York,  who  had  retired  from  busi- 
ness with  a  very  large  estate,  and  had  in  Col.  Ellis's  hands  a 
large  amount  of  property,  to  wit :  the  sum  of  two  thousand 
dollars  per  year  of  and  belonging  to  the  said  Samuel  W.  Hutch- 
inson ;  and  that  the  said  Hutchinson  would  procure  and  bring 
from  his  mother,  in  New  York,  in  three  or  four  days,  money  to 
repay  the  said  Freeman,  for  advancing  funds  to  relieve  his,  the 
said  Hutchinson's,  pecuniary  difficulties.  The  count  then  pro- 
ceeds to  negative  the  truth  of  all  these  pretences  ;  and  concludes 
by  averring  that  the  defendant,  by  these  false  pretences,  did 
unlawfully,  knowingly  and  designedly,  obtain  from  the  said 
Freeman,  the  sum  of  $366  16,  with  intent  to  cheat  and  defraud 
the  said  Freeman  of  the  same,  contrary  to  the  form  of  the  Act  of 
Assembly,  &c.  The  substance  of  the  charge,  stripped  of  techni- 
cal verbiage,  is,  that  Hutchinson,  in  order  to  induce  the  prosecu- 
tor, Freeman,  to  advance  him  money,  falsely  represented  himself 
as  having  a  large  estate  in  the  hands  of  his  guardian  in  New 
York ;  and  falsely  promised  to  obtain  the  means  of  repaying  him 
the  money  so  advanced  from  his  mother  in  that  city ;  through 
which  misrepresentations  he  obtained  from  Freeman  the  money 
stated. 
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The  Act  of  Assembly,  under  whicli  this  indictment  has  been 
framed,  is  of  recent  introduction  into  our  criminal  code,  being 
passed  in  the  session  of  1842.  It  inflicts  penal  punishment  on 
*'  every  person,  who,  with  intent  to  cheat  or  defraud  another, 
shall  designedly,  by  color  of  any  false  token,  or  by  any  false 
pretence  whatsoeyer,  obtain  from  any  person  any  money,  personal 
property  or  other  valuable  thing."  This  act  is  a  consolidation 
of  the  old  statute  of  33  Hen.  8,  ch.  1,  of  the  30  Geo.  2,  ch.  24, 
neither  of  which  was  ever  in  force  in  Pennsylvania,  and  of  the 
modem  English  statute  of  8  Geo.  4,  ch.  29,  sec.  53.  The  first 
of  these  statutes  required,  that  some  false  token  or  evidence 
should  be  used  in  accomplishing  the  cheat ;  but  the  others  punish 
cheats  efiected  by  ^'  any  false  pretence."  In  the  case  before  us, 
no  false  token  or  writing  was  used,  and  the  question  for  decision 
is  whether  such  false  pretences  are  charged  to  have  been  used  by 
the  defendant  as  brings  his  case  within  the  true  intent  and  mean- 
ing of  the  Act  of  Assembly.  The  term  false  pretences  is  of 
great  latitude,  and  may  be  made  to  embrace  any  and  every  false 
representation,  made  by  a  party  fraudulently  obtaining  property 
from  another,  which  a  prosecutor  will  swear  has  induced  him  to 
part  with  such  property.  Is  this  act  to  have  a  range  so  wide 
and  sweeping  as  this,  or  is  it  to  be  limited  in  its  operation  ;  and 
in  what  does  such  limitation  consist  ?  Although  in  ethics,  every 
misrepresentation  is  morally  wrong,  yet  if  so  severe  a  standard 
of  conduct  is  to  be  introduced  into  our  criminal  code,  it  is  plainly 
to  be  seen  that  breach  of  contract  and  crime  will  scarcely  be 
divided  by  an  appreciable  line,  and  that  criminal  tribunals  will 
hereafter  be  employed  in  punishing  infamously  acts  which  here- 
tofore have  been  understood  as  only  creating  civil  liabilities. 
A  rule  of  such  extreme  urgency  might,  in  some  instances,  justly 
chastise  a  bad  man,  but  it  could  not  fail  to  be  terribly  abused 
*94.^1  *^y  exasperated  or  reckless  creditors,  smarting  under 
^osses,  and  stimulated  by  the  fierce  spirit  of  revenge,  for 
wrongs  supposed  or  real. 

Broad,  however,  as  is  the  phrase  ^'  any  false  pretence  what- 
ever," it  still  has  a  legal  limit  beyond  which  it  cannot  be  carried 
in  this  or  any  other  case.     It  extends  no  farther  than  to  a  case 

where  a  party  has  obtained  money  or  property  by  falsely  repre- 
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senting  himself  to  be  m  a  situation  in  which  he  was  not,  or  any 
occurrence  which  has  not  happened,  to  which  persotis  of  ordinary 
caution  might  give  credit.  Where  the  pretence  is  absurd  or 
irrational,  or  such  as  the  party  injured  had  at  the  very  time  the 
means  of  detecting  at  hand,  it  is  not  within  the  act.  It  is  diffi- 
cult to  define  by  any  precise  line,  what  are  the  cases  in  which 
common  and  ordinary  caution  would  have  guarded  the  injured 
party  against  loss ;  and  the  more  so  since  men  are  not  all  equally 
prudent,  and  the  law  being  framed  to  protect  the  weaker  part  ot 
mankind  against  the  more  cunning  and  artful.  Appreciating  the 
difficulty,  Lord  Kenyon,  in  Young  et  al.  v.  The  King,  3  Term 
Rep.  102,  observes,  that  ^^  it  seems  difficult  to  draw  the  line,  and 
to  say  to  what  cases  the  statute  shall  extend,  and  therefore,  we 
must  see  whether  each  particular  case  as  it  arises  comes  under 
it."  This  language  was  used  by  this  great  jurist  in  construing 
the  statute  30  Geo.  2,  ch.  24,  which  uses  the  term  '^  false  pre- 
tences" in  the  same  manner  and  for  the  same  purpose  as  it  em- 
ployed in  the  Act  of  Assembly  under  consideration.  That  there 
can  be  no  other  practical  rule  is  plain.  How  far  it  can  be  applied 
will  be  best  ascertained  by  a  review  of  the  cases  of  false  pre- 
tences which  have  been  held  to  have  been  within  the  statute,  and 
such  as  have  been  declared  not  to  be  embraced  by  it.  This  being 
a  case  of  the  first  impression  in  Pennsylvania,  and  the  first  in 
which  the  application  of  a  new  principle  of  criminal  jurispru- 
dence is  to  be  investigated,  justifies  a  greater  degree  of  elabora- 
tion, than  under  other  circumstances  would  be  proper. 

The  first  case  in  order  of  time  is  that  of  Toung  et  al.  v. 
The  King,  3  Term  Rep.  98.  There  the  indictment  charged  that 
the  defendants  falsely  pretended  to  one  Thomas  that  Young,  one 
of  the  defendants,  had  made  a  bet  of  five  hundred  guineas  on  each 
side  with  a  colonel  in  the  army,  then  at  Bath,  that  William  Lewis 
would  on  the  next  day  run  on  the  high  road  leading  from  Glou- 
cester to  Bristol,  ten  miles  in  length  within  one  hour,  and  that 
Young  and  Mubbins,  two  of  the  defendants,  did  go  two  hundred 
guineas  each  in  the  said  bet,  and  that  Randall  the  other  defend- 
ant, did  go  the  other  one  hundred  guineas ;  and  did  then  and 
there  under  color  and  pretence  of  such  bet  obtain  from  Thomas, 

as  part  of  such  pretended  bet,  twenty  guineas.  On  error  brought 
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after  conviction  the  King's  Bench  ruled  this  to  be  a  sufficient 
false  pretence  ivithin  the  statute  of  80  Geo.  2,  ch.  24,  regarding 
it  as  a  cheat  calculated  to  impose  on  a  person  of  ordinary  cau- 
tion. In  delivering  his  opinion  in  this  case,  Buller  refers  to  the 
case  of  Count  Villeneuve,  tried  before  him  in  1778,  the  facts  of 
which  were  shortly  these :  The  defendant  applied  to  Sir  T. 
♦2441  Broughton,  telling  him  he  was  entrusted  by  the  Duke  *de 
Lauzun'to  take  some  horses  from  Ireland  to  London,  and 
that  he  had  been  detained  so  long  by  contrary  winds  that  his 
money  was  spent.  Sir  Thomas  Broughton  was  induced  by  this 
representation  to  advance  some  money  to  him ;  afterwards  it 
turned  out  that  the  prisoner  never  had  been  employed  by  the 
Duke  de  Lauzun,  and  his  whole  story  was  a  fiction.  The  prisoner 
was  convicted  and  sentenced  to  hard  labor,  the  Court  regarding 
the  transaction  as  a  false  pretence  within  the  statute.  Consider- 
ing the  rank  of  the  accused,  and  the  plausible  nature  of  his  story, 
it  might  well  be  regarded  as  an  imposition  likely  to  succeed  with 
a  person  of  common  prudence  and  caution.  In  Witchell's  Case, 
2  East  P.  C,  ch.  18,  sec.  8,  p.  880,  a  superintendent  in  a  cloth 
manufactory,  having  to  keep  an  account  of  the  number  of  shearers 
employed,  and  the  amount  of  their  earnings  and  wages,  and  to 
deliver  it  in  every  week,  delivered  a  false  account,  by  which  he 
obtained  a  larger  sum  than  was  due ;  this  was  holden  to  be  a  false 
pretence  within  the  statute.  In  Story's  Case,  Russ.  &;  Ry. 
81,  the  prisoner  obtained  money  from  the  keeper  of  a  post-office 
by  assuming  to  be  the  person  mentioned  in  a  money  order,  which 
he  presented  for  payment,  and  this  was  held  by  the  twelve 
judges  a  sufficient  false  pretence  within  the  statute.  Airey's  Case, 
2  East  30,  was  that  of  a  common  carrier,  who,  having  received 
goods  to  carry  and  deliver  at  a  certain  place,  afterwards,  with  a 
view  to  cheat  the  consignor,  pretended  that  he  had  delivered  them 
to  the  consignee,  and  that  the  consignee  had  given  to  him  a  re- 
ceipt expressing  the  delivery  of  the  goods,  but  that  he  had  lost 
or  mislaid  the  receipt,  and  then  demanded  sixteen  shillings  for 
the  carriage  of  the  goods,  which  were  paid  him.  All  these  pre- 
tences being  false,  it  was  holden  that  the  case  was  within  the 
statute.   In  Jackson's  Case,  8  Camb.  370,  the  defendant  gave  the 

prosecutor  in  payment  of  goods  a  check  on  certain  bankers  in  Lon- 
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don,  -with  whom  it  was  proved  he  kept  no  cash,  and  had  no 
account.  The  judges  were  all  of  opinion  that  it  was  an  indict- 
able offence  fraudulently  to  obtain  goods  by  giving  in  payment  a 
check  upon  a  banker  with  whom  the  party  keeps  no  cash,  and 
which  he  knows  will  not  be  paid.  In  the  United  States  we  have 
analogous  decisions  under  various  State  statutes  taken  from  30 
Geo.  2,  ch.  24.  In  the  Com.  v.  Wilgus,  4  Pick.  177,  the  Su- 
preme Court  of  Massachusetts  ruled  that  assuming  a  false  name 
and  delivering  spurious  quarters  of  lottery  tickets  to  A.  for  sale 
on  commission,  and  declaring  that  he  (the  defendant)  had  in  bank 
the  genuine  corresponding  whole  tickets,  were  false  pretences 
under  their  statute. 

In  The  People  v.  Johnson,  12  Johns.  B.  292,  the  Supreme 
Court  of  New  York  held  that  under  their  statute  against  obtain- 
ing goods  by  false  pretences,  which  is  also  a  transcript  of  30  Geo. 
2,  ch.  24,  a  person  obtaining  goods  under  pretence  that  he  lived 
with  and  was  employed  by  A.  B.,  who  sent  him  for  them,  is  indict- 
able.  '^The  ingredients  of  the  offence,*'  says  Thompson,  C.  J., 
^^  are  obtaining  the  goods  by  false  pretences,  and  with  intent  to 
defraud.  In  this  case  *there  was  a  false  pretence,  and 
one,  too,  very  naturally  calculated  to  deceive  and  impose  ^ 
upon  the  seller,  and  that  pretence  was  false."  In  all  the  cases 
cited,  English  and  American,  the  pretences  used  to  obtain  the 
property  were  false,  and,  to  repeat  the  language  of  Chief  Justice 
Thompson,  '^  naturally  calculated  to  deceive  and  impose  upon 
the  prosecutor."  That  this  is  the  criterion  by  which  all  such 
accusations  are  to  be  tested,  is  not  only  shown  by  the  cases  in 
which  indictments  have  been  supported,  but  even  more  pointedly 
in  those  in  which  they  have  failed.  Thus  in  The  King  v.  Good- 
hall,  Buss.  &  By.  461  (1821),  the  prisoner  bargained  for  the  car- 
cases of  three  sheep  and  some  other  meat,  and  the  seller  having 
refused  to  trust  him,  promised  to  pay  for  them  on  delivery,  which 
he  did  not  mean  to  do,  and  when  they  were  delivered  sent  back 
an  evasive  letter.  The  indictment  was  for  obtaining  the  carcases 
and  meat  by  falsely  pretending  he  would  pay  for  them  on  deli- 
very, whereas  he  did  not,  and  never  meant  to  do  so ;  and  he  was 
convicted.  But  upon  a  case  reserved,  the  judges  thought  this 
was  not  a  pretence  within  the  statute ;  that  it  was  merely  a  pro- 
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mise  for  future  conduct,  and  that  common  caution  would  prevent 
any  breach  of  it ;  and  that,  therefore,  the  conviction  was  wrong. 
In  The  King  v.  Codrington,  1  C.  &  P.  661  (11  Eng.  Com.  Law 
Rep.  518),  (1825),  it  was  ruled  by  Mr.  Justice  Littledale,  a  very 
learned  judge,  that  if  one  professes  to  sell  an  interest  in  property, 
and  receives  the  purchase-money,  the  vendor  taking  the  usual 
covenants  for  title,  and  it  turns  out  that  the  vendor  has  in  fact 
sold  his  interest  in  the  property  to  a  third  person,  that  this  is  not 
sufBcient  to  support  an  indictment  for  obtaining  money  by  false 
pretences.     '^  The  doctrine  contended  for  on  the  part  of  the  pro- 
secution," says  the  judge,  "  would  make  every  breach  of  warrants 
or  false  assertion  at  the  time  of  a  bargain  a  transportable  offence. 
Here  the  party  bought  the  property,  and  took  as  his  security  a 
covenant  that  the  vendor  had  a  good  title.     If  he  now  finds  that 
the  vendor  has  not  a  good  title,  he  must  resort  to  the  covenant. 
This  is  only  ground  for  a  civil  action."     The  King  v.  Pywell,  1 
Stark.  825  (2  Eng.  Com.  Law  Rep.  444),  (1821),  was  previously 
decided  on  similar  principles  by  Lord  Ellenborough,  although  as 
far  as  can  be  collected  from  the  report,  the  case  did  not  arise  on 
an  indictment  under  the  statute.     In  the  1st  vol.  of  Ghitty's 
General  Practice  134,  a  manuscript  case  of  The  King  v.  Clifford 
(1824)  is  referred  to,  as  deciding  that ''  a  representation  that  the 
party  could  6r  would  do  a  particular  act,  as  that-  he  could  or 
would  get  a  bill  discounted,  though  he  knew  he  could  not,  is  not 
a  false  pretence  within  the  act,  but  rather  a  breach  of  promise, 
and  the  false  pretence  must  be  of  the  existence  of  some  fact." 
The  known  accuracy  and  learning  of  this  writer  entitle  his  xeport 
of  this  case  to  the  highest  confidence. 

These  authorities,  as  well  as  the  reason  of  the  thing,  to  my 
mind  establishes  this  proposition:  that  every  false  promise  or 
assertion  made  by  a  party  with  the  view  of  fraudulently  obtaining 
the  property  of  another,  is  not  of  course  a  false  pretence  within 
the  Act  of  *1842 ;  but  that  the  false  pretences  in  the 
•J  contemplation  of  the  statute  are  such  as  assert  the  exist- 
ence of  some  fact,  calculated  to  impose  upon  a  man  of  common 
and  ordinary  caution,  which  false  pretence  creates  the  credit 
given  to  the  accused. 

Testing  this  indictment  by  the  authorities  cited,  and  the  rule 
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deducible  from  them,  can  it  be  sustained  ?  Two  distinct  false 
pretences  are  averred  in  the  count,  viz. :  one,  that  the  defendant 
represented  he  had  in  the  hands  of  his  guardian,  in  New  York, 
an  estate  equal  to  two  thousand  dollars  per  year ;  the  other,  that 
"  he  would  procure  and  bring  on  from  New  York  money  from 
his  mother  to  repay  the  prosecutor."  In  considering  these  pre- 
tences, I  will  reverse  their  order,  examining  the  last  first.  If 
the  indictment  solely  rested  on  this,  it  could  not  be  supported. 
Like  the  case  of  The  King  v.  Goodhall,  and  The  King  v.  Clifford, 
it  is  merely  a  promise  for  future  conduct ;  a  representation  that 
the  party  could  or  would  get  the  money  from  his  mother,  though 
he  knew  he  could  not.  But  the  representation  that  his  guardian 
was  a  gentleman  of  fortune  in  New  York,  having  property  in  his 
hands  belonging  to  him  equal  to  two  thousand  dollars  a  year,  is 
the  assertion  of  the  existence  of  a  fact  calculated  to  give  him 
credit  and  to  impose  on  a  person  of  ordinary  caution,  and  conse- 
quently within  the  act.  It  is  quite  as  strong  as  the  existence  of 
the  pretended  bet,  in  The  King  v.  Young,  or  the  pretence  of 
Count  Villeneuve,  in  the  case  by  Justice  BuUer,  by  which  Sir 
Thomas  Broughton  was  induced  to  advance  him  money.  Books 
of  entries  and  precedents,  though  not  of  direct  authority,  are 
still  of  some  value  in  inquiries  like  the  present;  and  in  the 
Crown  Circuit  Comp.  176,  a  respectable  work,  we  have  the  pre- 
cedent of  an  indictment  under  the  statute  of  80  Geo.  2,  ch.  24, 
where  the  false  pretence  consists  in  the  defendant  asserting  him- 
self to  be  a  merchant  of  great  fortune,  who  wanted  to  purchase 
horses  to  send  them  abroad,  and  that  he  was  a  housekeeper. 
This  precedent  is  adopted  by  Chitty  (Criminal  Law,  vol.  3,  768), 
except  that  his  precedent  charges  several  as  being  concerned  in 
the  cheat  with  the  defendant  in  falsely  representing  himself  as  a 
wealthy  merchant. 

The  result  of  our  opinion  is,  that  the  charge  laid  in  the  count, 
if  sufSciently  proved,  can  be  sustained  under  the  Act  of  1842, 
and  that  consequently  the  defendant's  demurrer  is  overruled,  and 
he  is  ordered  to  plead  to  the  indictment. 

Beported  also  in  2  Parsons  309.    See  Prough  v,  Bntriken,  1  Jones  84. 
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In  the  District  Court  far  the  Oity  and  County  of  Philadelphia, 

Leggbtt  v.  Austin. 

Apnl,  1843. 

The  Coart  may  in  their  discretion  compel  a  party  to  name  the  witnesses  to 
be  examined  on  a  commission,  if  the  circumstances  of  the  case  require  it. 

*2471  ^T^'Bi^  c^®  ^^  been  twice  on  the  trial  list,  when  the 
defendant  took  out  commissions  to  Nantucket  and  Boston 
on  filing  interrogatories,  and  gave  notice  to  plaintiff  that  the 
commissions  would  issue  ex  parte  in  fifteen  days,  if  cross  interro- 
gatories were  not  filed  within  that  time.  Application  was  made 
to  the  defendant  for  the  names  of  his  witnesses,  but  he  declined 
giving  them. 

On  motion  on  the  part  of  the  plaintiff,  the  Court  granted  a  rule 
upon  the  defendant  to  file  the  names  of  his  witnesses,  and  en- 
larged the  time  for  filing  cross  interrogatories  until  fifteen  days 
after  the  names  should  be  given. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia^ 

Bassett  v.  Davis. 
JvJyj  1842. 

1.  A  debtor  arrested  under  the  Act  of  July  12th,  1842,  entitled,  An  Act  to 
abolish  Imprisonment  for  Debt,  Ac,  who  has  been  discharged  under  the 
Insolvent  Law  prior  to  its  passage,  though  subsequent  to  contracting  the 
debt,  cannot  be  held  to  bail  for  fVaud,  but  is  entitled  to  his  discharge. 

2.  The  fraud  contemplated  by  the  act,  seems  to  be  actual  fraud,  and  one  can- 
not be  held  to  bail  for  fraud  committed  by  his  co-partner,  without  hi 
actual  participation. 

Messbs.  Ingraham  and  Bockhitty  appeared  for  plaintiffs 
JET.  M.  Phillips,  Esq.,  represented  the  defendants. 

'*'2871       *^^^  ^^  A^  action  instituted  by  summons  in  the  Dis- 
trict Court  for  the  City  and  County  of  Philadelphia,  in 
which  the  plaintiff  having  made  oath  that  the  defendants  Davis  & 
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Livingston,  partners,  had  fraudulently  contracted  the  debt, 
Judge  Pettit  granted  a  warrant  of  arrest  under  the  Act  of  July 
12th,  1842,  upon  which  the  defendants  were  in  custody  before 
him. 

Upon  hearing,  it  appeared  that  the  debt  had  been  fraudulently 
contracted  by  Davis,  in  the  name  and  for  account  of  the  firm, 
but  there  was  no  evidence  of  his  co-partner's  knowledge  or  par- 
ticipation. The  debt  was  contracted  in  1837,  and  Davis  was  in 
1889  discharged  as  an  insolvent  debtor. 

Pettit,  P.  J.,  decided  that  the  defendants  must  be  discharged 
from  arrest ;  there  is  no  evidence  upon  which  to  hold  L. ;  the  act 
is  penal,  and  the  fraud  must  be  actually  committed  by  the  party 
himself.  The  act  allows  every  defendant  thus  arrested  to  give 
bond,  conditioned  to  take  the  benefit  of  the  Insolvent  Law,  and  as 
he  has  already  done  so,  such  a  bond  is  deemed  to  be  nugatory. 

Defendant  discharged. 


In  the  Court  of  Oommon  Pleas  of  the  Oiiy  and  County  of 

Philadelphia, 

Butcher,  to  the  use  op  Kbpplb,  r.  Scott. 
Same,  to  the  use  op  Eeisel,  v.  Same. 

March,  1843. 

1.  Where  two  cases  had  been  tried  together  before  the  same  arbitrators,  it 
was  held  that  they  were  entitled  to  fees  as  for  only  one  case. 

2.  An  attorney's  fee  of  three  dollars  is  properly  chargeable  on  an  award  of 
arbitrators. 

3.  A  reasonable  charge  for  room-rent  for  an  arbitration  is  correct  and  sanc- 
tioned by  ancient  practice. 

This  was  an  appeal  by  defendant  from  prothonotacy's  taxation 
of  costs  on  an  appeal  from  award  of  arbitrators. 

These  causes  were  tried  together,  before  the  same  arbitrators. 
The  matter  of  the  cases  was  identical ;  and  no  more  time  was  con- 
sumed *in  investigating  both  of  them   together,   than 

would  have  been  necessary  to  devote  to  each  separately.  ^ 
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The  arbitrators  met  three  times,  and  the  prothonotarj  allowed 
them  fees  for  three  days'  service  in  each  case,  six  in  the  whole. 
Attorney's  fees  of  three  dollars  were  also  allowed ;  and  there  was 
a  charge  of  three  dollars  for  the  use  of  a  room,  which  was  claimed 
in  one  case  only. 

The  Court,  King,  Parsons  and  Jones,  decided  that  the  arbi- 
trators were  entitled  to  charge  only  for  three  days'  service  in 
the  whole,  and  not  in  each  case. 

As  to  the  attorney's  fees,  the  defendant's  counsel  submitted 
that  the  Act  of  Assembly  did  not  give  an  attorney's  fee  upon  an 
award.  But  the  Court  decided  that  this  charge  was  correct,  and 
said  such  a  construction  of  the  law  was  supported  by  the  practice 
for  a  very  long  time. 

The  Court  also  said,  that  the  charge  for  the  room  was  also 
sanctioned  by  ancient  practice. 


In  the  Court  of  Common  Pleas  of  the  City  and  County  of  PhU- 

delphia. 

Cavb  v.  Crumley. 

April,  1843. 

The  appointment  of  arbitrators  must  be  made  according  to  the  Act  of  Assem- 
bly, which  requires  the  plaintiff  or  his  attorney,  and  the  prothonotarj,  to 
nominate  alternately  one  person,  the  prothonotary  acting  in  behalf  of,  and 
for  the  interest  of  the  defendant. 

This  was  a  rule  taken  by  defendant  to  show  cause  why  the 
appointment  of  arbitrators  in  the  above  case,  and  all  the  subse- 
quent proceedings,  should  not  be  stricken  off. 

It  appeared  that  the  arbitrators  had  been  appointed  in  this 
case  as  follows : — ^Neither  the  defendant  nor  his  attorney  were 
present,  and  the  plaintiff's  attorney  came  into  the  office  of  the 
prothonotary,  and  handed  to  one  of  the  clerks  a  paper  containing 
the  names  of  three  persons  whom  he  said  he  wished  appointed 
the  arbitrators.     The  prothonotary  having  informed  his  clerk 
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that  he  could  not  take  the  names  presented  by  the  plaintiff's 
attorney  without  a  nomination  on  behalf  of  the  defendant,  the 
clerk  added  to  the  names  so  presented  by  the  plaintiff's  attorney^ 
the  names  of  four  other  individuals,  upon  which  being  done,  the 
plaintiff's  attorney  and  the  clerk  alternately  struck  one  name 
from  the  list,  until  the  three  first  persons  were  left,  who  were 
certified  by  the  clerk  to  be  the  arbitrators  appointed. 

The  Court  made  the  rule  absolute,  declaring  the  appointment 
not  to  have  been  made  acccording  to  the  Act  of  Assembly,  which 
required  the  plaintiff  or  his  attorney,  and  the  prothonotary,  to 
nominate  alternately  one  person,  the  prothonotary  acting  on  be- 
half of,  and  for  the  interest  of  the  defendant.  That  the  proceed- 
ings in  this  case  were  highly  irregular  and  improper. 

Parsons,  J. — It  is  extremely  doubtful  whether  the  clerk  of 
the  prothonotary  can  perform  this  duty. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

Berrill  v.  Gibbs. 

May^  1843. 

An  action  on  the  case  will  not  lie  for  the  immoderate  driving  of  a  horse  hired 

on  Sunday. 

*This  was  a  rale  to  show  cause  why  a  new  trial  should  be  r^oog 
granted.  Judge  Pettit  in  deliveringthe  judgment  in  favor 
of  the  rule  remarked,  that  it  was  an  action  on  the  case,  brought  by 
the  plaintiff  against  the  defendant,  founded  on  an  injury  suffered 
by  plaintiff  from  the  immoderate  driving  of  his  horse  by  defend- 
ant. Plaintiff  was  a  livery  stable-keeper.  The  horse  had  been 
hired  upon  a  Sunday.  A  former  action  had  been  brought  in 
assumpsit,  in  which  plaintiff  had  declared  for  breach  of  contract. 
The  Court  had  held  that  action  not  sustainable,  under  the  Act  of 
22d  of  April,  1794  (Stroud's  Purdon,  983),  which  prohibits 

under  a  penalty  the  performance  of  any  worldly  employment  or 
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business  whatsoever  on  the  Lord's  day,  commonly  called  Sanday. 
Plaintiff  then  brought  this  action,  in  which,  however,  he  set  oat 
the  hiring,  and  in  doing  so  of  coarse  affirmed  the  contract. 
The  Coart  were  of  opinion  that  case  was  not  the  proper  remedy. 
Whether  the  plaintiff's  case  might  not  be  reached  by  action  of 
trespass,  it  was  not  then  necessary  to  decide. 


In  the  District  Cimrtfar  the  City  and  County  of  Philadelphia. 

Catherwood  v.  Fitle&. 

May,  1843. 

On  ftn  action  for  debt  against  the  sheriff  for  an  escape,  where  the  defendant 
pleaded  that  he  had  arrested  the  defendant  under  a  second  writ,  and  held 
him  until  discharged  bj  due  course  of  law :  Held,  that  if  the  defendant  sub- 
mitted to  the  second  arrest,  and  was  discharged  under  the  insolTcnt  law, 
snch  fact  would  be  a  conclusive  defence. 

This  was  an  action  of  debt  for  an  escape.  After  the  escape, 
the  plaintiff  issaed  another  ea.  sa.,  and  under  that  writ  the  sheriff 
arrested  the  defendant.  The  plea  to  the  declaration  set 
-I  *out  these  facts,  but  concluded  that  he  had  been  held 
under  the  last  named  writ,  ^^  until  he  was  discharged  by  due  coarse 
of  law."  To  this  plea  the  plaintiff  demurred.  The  opinion  was 
delivered  by  Judge  Stroud.  Nothing  was  better  settled  than 
that  in  the  case  of  a  voluntary  escape,  the  sheriff  cannot  retake 
the  defendant  either  under  the  old  or  a  new  writ.  If  he  did  un- 
dertake to  arrest  him,  the  defendant  as  a  matter  of  course,  would 
at  once  be  discharged  on  application  to  the  Court.  This  would 
be  a  discharge  by  due  course  of  law.  And  the  facts  would  con- 
stitute no  defence.  If,  however,  the  defendant  submitted  to  the 
second  arrest,  and  was  discharged  on  giving  bond  to  take  the 
benefit  of  the  Insolvent  Law,  then  the  facts  would  constitute  a 
conclusive  answer  to  the  action.  The  plea  leaves  this  matter  open, 
and  is  defective  in  not  showing  how  defendant  was  discharged. 
Leave  given  to  defendant  to  amend  his  plea. 
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In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

BOSBTSHELL  V.   EVANS. 
May,  1843. 

An  attachment  of  a  judgment  in  the  hands  of  defendant,  is  a  defence  to  an 

action  on  recognisance  of  bail  in  error. 

This  was  an  action  of  debt  on  a  recognisance  of  bail  in  error. 
Defendant  put  in  an  affidavit  of  defence,  and  the  material  facts 
were:  There  was  a  judgment  obtained  in  this  Court  against 
Robert  Evans  by  the  plaintiff.  In  that  judgment  Robert  Evans 
sued  a  writ  of  error,  and  the  present  defendant  became  his  bail. 
The  judgment  was  affirmed  in  the  Supreme  Court.  Then  a 
foreign  attachment  was  issued  against  Bosbyshell,  and  served 
upon  Robert  Evans  as  garnishee.  Rule  to  show  cause  why  judg- 
ment should  not  be  entered  for  want  of  a  sufficient  affidavit  of 
defence  was  discharged. 


In  the  Diitrict  Court  for  the  City  and  County  of  Philadelphia. 

Hunt  v.  Hunt.    Stein  v.  Hunt. 

May,  1843. 

Where  part  of  the  goods  levied  on  are  claimed  bj  a  third  person,  the  sheriff 
onght  to  make  a  special  return,  setting  forth  the  facts. 

In  these  cases,  there  were  rules  on  the  sheriff  to  return  writs 
of  execution  in  his  hands.  He  had  levied  on  goods,  part  of  which 
were  claimed  by  a  third  person  under  9b  primd  facie  right.  There 
were  other  goods,  however,  as  to  which  no  claim  was  made,  and 
which  were  sold.  No  decision  was  made,  as  it  was  supposed  that 
the  cases  would  be  settled  by  the  parties,  but  it  was  intimated  by 
Judge  Jones,  as  the  opinion  of  the  Court,  that  in  such  a  case, 
the  sheriff  ought  to  make  a  special  return,  that  he  has  levied 
upon  certain  goods,  some  of  which  he  has  sold  and  has  the  money 
in  obedience  to  the  writ,  and  that  as  to  the  residue  there  had 
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• 

been  a  claim  of  property  interposed  by  a  third  peason.  If  after 
such  a  return  a  venditioni  exponas  were  to  issae,  withont  reason- 
able indemnity  having  been  first  tendered  to  the  sheriff,  the  Court 
would  set  it  aside. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

Wager  v.  Duke. 

May,  1843. 

The  landlord  is  entitled  to  rent  up  to  leyy  of  execution,  but  not  up  to  the  daj 

of  sale. 

This  case  arose  upon  exceptions  to  the  report  of  an  auditor 
distributing  a  certain  fund  in  Court.  An  execution  had  been 
levied  upon  the  goods  of  a  tenant,  and  some  time  had  elapsed 
^AOQi  between  the  *time  of  the  levy  and  the  sale  by  the  sheriff, 
during  which  interval  the  goods  had  remained  on  the  pre- 
mises. The  question  was,  whether  the  landlord  was  entitled  to  his 
rent  up  to  the  date  of  the  sale  ?  The  Court  held  that  he  was 
only  entitled  up  to  the  date  of  the  levy,  thereby  confirming  a 
case  of  Dorrance  v.  Hutchinson,  decided  a  short  period  since,  and 
overruling  a  decision  of  the  former  judges  of  this  Court.  The 
same  decision  has  been  made  by  the  Court  of  King's  Bench,  Hos- 
kins  V.  Knight,  1  M.  &;  Selw.  245,  in  which  it  was  held,  that 
the  landlord  of  premises  upon  which  the  goods  of  his  tenant  are 
taken  in  execution,  can  only  claim  from  the  party  suing  the  exe- 
cution, the  rent  due  at  the  time  of  the  taking  of  the  goods,  and 
not  that  which  accrues  after  the  taking  and  during  the  continu- 
ance of  the  sheriff  in  possession. 

See  Pierce  v,  Scott,  4  W.  &  S.  345 ;  Morgan  v.  Moody,  6  Id.  335 ;  Bank  v. 
Wise,  3  Watts  400. 
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In  the  District  Court  far  the  City  and  County  of  Philadelphia. 

Mallebt  v.  Pearson. 

Mayy  1843. 

On  a  scire  facias  on  a  mortgage  given  to  secure  purchase-monej,  an  affidavit 
of  defence  was  held  sufficient  which  set  forth  that  the  plaintiff  had  agreed 
at  the  time  of  the  sale  to  procure  for  the  defendant  the  title  papers  of  the 
premises,  but  had  failed  to  do  so,  whereby  the  defendant  had  lost  an  advan- 
tageous sale. 

This  was  a  seire  facias  on  a  mortgage,  to  which  the  defendant 
filed  an  affidavit  of  defence,  the  substance  of  which  was,  that  the 
mortgage  was  given  as  security  for  the  purchase-money  of  the 
property  bound  by  it ;  that  at  the  time  of  making  the  purchase, 
and  of  executing  the  deed,  the  plaintiff  had  agreed  to  procure 
and  deliver  to  the  defendant  all  the  title  deeds  relating  to  the  pre- 
mises ;  that  he  had  never  done  so,  and  in  consequence  thereof 
defendant  had  lost  an  advantageous  sale.  Rule  to  show  cause 
why  judgment  should  not  be  entered  for  want  of  a  sufficient  affi- 
davit of  defence,  discharged. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

Nassau  v.  Parker. 

May,  1843. 

Where  a  verdict  had  been  recovered  bj  a  father  for  the  seduction  of  his 
daughter,  and  pending  a  motion  for  a  new  trial  which  was  not  granted,  the 
defendant  had  filed  his  petition,  and  received  a  discharge  under  the  Bank- 
rupt Law,  the  Court  refused  to  set  aside  an  execution  subsequently  issued 
upon  the  judgment. 

This  was  a  rule  to  show  cause  why  an  execution  should  not  be 
set  aside.  The  facts  of  the  case  were  these :  Plaintiff  had  brought 
a  suit  against  defendant  to  recover  damages  for  the  seduction  of 
his  daughter.  On  the  23d  of  April,  1842,  there  was  a  verdict 
for  $900,  and  a  motion  for  a  new  trial  within  four  days.    June 
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8th,  1842,  defendant  filed  his  petition  for  the  benefit  of  the  Bank- 
rupt Law.  July  8th,  1842,  he  was  decreed  a  bankrupt.  Septembar 
6th,  1842,  the  motion  for  a  new  trial  was  refused.  October  21st, 
1842,  defendant  was  discharged  under  the  Bankrupt  Law.  Feb- 
ruary 3d,  1848,  the  jury  fee  was  paid  and  judgment  entered  upon 
the  verdict :  upon  this  judgment  the  execution  now  asked  to  be 
set  aside  was  entered.  The  Court  discharged  the  rule  and  hct  the 
execution  stand.  Under  the  old  Bankrupt  Law  of  England  this 
claim  on  the  verdict  would  not  have  been  proveable,  under  the 
Commission  of  Bankruptcy.  The  later  statute  of  1824,  made 
provision  for  the  case  of  contingent  debts,  but  was  silent  on  the 
subject  of  claims  arising  from  torts.  It  was  decided  before  this 
act,  indeed,  in  Buss  v,  Gilbert,  2  M.  &  Selw.  70,  that  a  debt  due 
on  a  judgment  signed  in  an  action  for  damages  (and  this  was  the 
case  of  seduction  also),  after  an  act  of  bankruptcy  committed  by 
defendant,  and  a  commission  issued  thereon,  is  not  discharged  by 
the  certificate,  though  the  verdict  was  obtained  before  the  bank- . 
^onqi  ruptcy.  *0n  comparison  of  the  Act  of  Congress  with 
the  British  statutes,  though  there  is  some  difference  in  the 
phraseology,  the  Court  did  not  think  that  there  was  such  a  differ- 
ence as  would  affect  this  question.  The  form  of  the  certificate  of 
discharge,  which  is  from  debts  due  at  the  time  of  the  presenta- 
tion of  the  bankrupt's  petition,  confirms  this  view.  It  is  true 
that  this  language  may  be  narrower  than  the  Act  of  Congress, 
and  it  will  be  competent  for  some  certificated  bankrupt  hereafter 
to  assume  that  ground.  If  the  Court  are  wrong  in  this  opinion, 
their  decision  is  subject  to  be  reviewed  by  the  Supreme  Court  on 
a  writ  of  error.  Rule  discharged. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

KUHN   BT  AL.   V.  ElMAKBR's  ExBCUTORS. 

Under  the  Act  of  February  2Yth,  1798,  the  Court  have  power  to  compel 
executors  to  produce  books  upon  the  trial  of  a  cause. 

In  this  case  a  rule  was  taken  under  the  Act  of  February  27th, 
1798,  for  an  order  upon  the  defendants  to  produce  certain  books 
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upon  the  trial.  A  question  was  raised,  whether  such  an  order 

could  be  made  on  executors,  but  the   Court  made  the  rule 
absolute. 


In  the  IHstriet  Court  for  the  Oity  and  County  of  Philadelphia. 

Phcbbe  Thomas,  Assignee  of  Samuel  Webb  and  Mary  his 

Wife,  v.  George  Gonnell. 

May  6, 1843. 

A  purchaser  at  sheriff's  sale  is  not  responsible  in  an  action  of  covenant  for 
the  ground  rent,  accruing  and  becoming  due  after  the  sale,  and  before  the 
acknowledgment  of  the  deed. 

A  CASE  was  stated  for  the  opinion  of  the  Court,  by  which  it 
appeared,  that  the  plaintiff  was  the  owner  of  a  ground  rent,  pay- 
able half  yearly,  which  was  sold  by  the  sheriff  under  a  writ  of 
venditioni  expon<t8f  to  the  defendant;  the  sale  took* place  on 
January  20th,  1840,  and  the  deed  to  him  was  executed  and 
acknowledged  on  October  16th,  1841.  A  half  year's  ground 
rent  became  due  in  June,  1840,  another  in  December,  1840,  and 
a  third  in  June,  1841,  and  for  these  arrears  this  suit  was  brought. 

A.  B.  StonCj  Esq.,  and  Gr.  A.  Chraham,  Esq.,  appeared  for 
plaintiff,  and  H.  M.  Phillips^  Esq.,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Stroud,  J. — The  original  covenantor,  Joseph  West,  notwith- 
standing his  estate  in  the  land  out  of  which  the  rent  issues  has 
been  sold  by  the  sheriff,  remains,  by  reason  of  his  express  cove- 
nant to  pay  the  rent  semi-annually  forever,  liable  in  an  action  of 
covenant  founded  on  privity  of  contract  between  him  and  the 
covenantor  and  his  assigns,  for  the  rent  which  has  accrued  since 
his  devestiture  of  title  by  the  sheriff's  sale.  And  according  to 
Brown  v.  Johnson,  4  Rawle  146,  an  execution  issued  *on  r+oAA 
a  judgment  recovered  against  him  in  an  action  of  cove- 
nant for  such  arrears  of  rent,  might  be  levied  on  the  ground  upon 
which  the  rent  is  charged,  and  on  a  sale  by  the  sheriff,  the  vendee 
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would  acquire  all  thd  estate  in  the  land  wluch  West  derived  by 
the  deed  from  Webb  and  wife.  And  Connell,  the  defendant,  is 
clearly  liable  for  any  rent  which  became  due  since  the  consum- 
mation of  his  title  through  the  sheriff's  deed.  For  this  he  is 
liable  both  in  an  action  of  debt  and  in  covenant.  In  an  action 
of  debt,  because  privity  of  estate  alone  is  sufficient  to  support 
this  action,  Kunckle  v.  Wynick,  1  Dall.  805 ;  and  in  an  action 
of  covenant,  as  assignee  of  West,  there  is  a  privity  of  contract 
also  which  endures  and  binds  him  until  by  a  valid  transfer  of  his 
whole  interest  in  the  land  he  frees  himself  from  the  relation  of 
assignee.  This  proposition  is  directly  asserted  in  Williams  v, 
Bosanquet,  1  Bro.  &  Bing.  238  (5  E.  G.  L.  R.  72  and  78),  and 
the  reason  given  decisive  and  conclusive. 

But  Gonnell's  liability  results  entirely  from  his  succession  to 
the  estate  of  West,  as  his  assign,  and  cannot  attach  until  the 
assignment  is  made.     The  sheriff's  deed  is  this  assignment. 

This  appears  to  be  so  plain  a  deduction,  that  it  needs  no  further 
argument.  It  is  abundantly  fortified  however,  by  decisions,  which 
it  may  not  be  amiss  to  notice.  Thus,  in  Hawk  v,  Stouch,  5  S.  & 
B.  157,  it  was  ruled  ''  that  a  purchaser  at  sheriff's  sale  cannot, 
before  the  sheriff's  deed  is  acknowledged,  give  notice  to  the  per- 
son in  possession,  so  as  to  ground  a  proceeding  under  the  Act  of 
6th  of  April,  1802."  Again,  a  purchaser  at  sheriff's  sale  before 
the  deed  is  acknowledged,  has  not  such  a  title  to  the  land  struck 
down  to  him,  as  will  authorize  him  to  give  a  lease  of  the  premises ; 
and  if  he  does  give  such  a  lease  to  the  defendant  in  the  execution, 
it  will  not  create  the  relation  of  landlord  and  tenant  between 
them,  so  as  to  estop  the  lessee  from  disputing  the  title  of  the 
lessor :  Hall  v.  Benner,  1  Penna.  R.  402 ;  and  a  purchaser  at 
sheriff's  sale  is  entitled  to  receive  rent  from  a  tenant  for  years  of 
the  premises,  only  from  the  time  when  the  sheriff's  deed  is 
acknowledged :  Scheerer  v.  Stanley,  2  Rawle  276.  In  this  last 
case,  it  is  declared  in  the  opinion  of  the  Court,  '^  that  the  title  of 
the  purchaser  is  expressly  limited  to  commence  at  the  acknowl- 
edgment of  the  deed."  These  are  decisions  of  the  Supreme  Court. 
In  the  Common  Pleas  of  this  county,  an  individual,  after  all  his 
real  property  had  been  sold  by  the  sheriff,  but  before  the  deed 
had  been  acknowledged,  was  appointed  under  the  road  laws  to 
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perform  duties  which  by  the  Act  of  Assembly  could  be  committed 
to  no  one  but  a  freeholder,  and  on  objection  to  the  proceedings 
on  this  account,  it  was  held,  that  until  the  acknowledgment  of 
the  deed,  his  competency  was  not  affected ;  that  his  freehold  was 
not  devested.  Case  of  Eleventh  Street,  1  Whart.  Dig.  tit.  Execu- 
tion, M.  PL  385,  page  710  (4th  ed.). 

These' decisions  are  consistent  with  each  other  and  with  the 
general  principle  which  haa  been  stated. 

According  to  these  decisions,  the  purchaser  at  the  sheriff's 
sale,  '^'has  not  even  the  right  of  possession,  before  the  deed  r^eoA-i 
has  been  acknowledged.  And  no  acknowledgment  can 
take  place,  until  the  return  day  of  the  writ  has  gone  by.  All 
the  cases,  too,  agree  that  neither  debt  nor  covenant  can  be 
maintained  against  the  assignee  of  the  original  covenantor  with- 
out the  existence  of  privity  of  estate  between  him  and  the  ori- 
ginal covenantor  or  his  assigns,  and  in  defect  of  a  right  of 
possession,  surely  no  privity  of  estate  can  subsist. 

The  three  cases  of  Stoever  v.  Rice,  3  Whart.  R.  21,  Berry  v. 
M^MuUen,  17  S.  &  R.  84,  and  Braddee  v.  Wiley,  10  Watts  362, 
which  were  much  relied  upon  by  the  plaintiff's  counsel,  do  not 
at  all  contravene  the  general  doctrine  upon  which  the  plaintiff's 
right  to  sustain  the  present  action  is  denied.  One  of  these  cases. 
Berry  v,  M^MuUen,  certainly  confounds  privity  of  estate  with 
possession  of  the  land,  which  are  by  no  means  convertible  terms. 
But  the  principle  that  privity  of  estate  is  essential  to  bind  the 
assignee,  is  distinctly  recognized.  The  plaintiff,  therefore,  is 
entitled  to  no  rent  falling  due  prior  to  the  acknowledgment  of 
the  sheriff's  deed. 

Judgment  for  the  defendant  upon  the  case  stated.^ 

See  Thomas  v.  Gonnell,  5  Barr  13. 


VOL.  I.— 21  (321) 


\ 


301  HEWSON  V.  KENSINGTON  DISTRICT.       [P.  L.  J- 

In  the  District  Court  for  the  City  and  County  of  Philadelphia, 

Hbwson  bt  al.  v.  The  Kensington  District  of  the 

NoR^THERN  Liberties. 

1843. 

The  form  of  writ  derised  bj  the  Court  and  issued  ander  the  prorisions  of  the 

sixth  section  of  the  Act  of  15th  of  April,  1834. 

In  the  above  case,  a  judgment  having  been  obtained  in  favor 
of  the  plaintiffs,  the  following  writ  was  devised  by  the  Court  and 
issued  under  the  provisions  of  the  sixth  section  of  the  Act  of  16th 
of  April,  1884,  entitled,  **  An  act  relating  to  counties  and  town- 
ships, and  county  and  township  officers."  *    Stroud's  Purdon  189. 

City  and  County  of  Philadelphia^  m. 

The  Commonwealth  op  Pennsylvania. 

To  the  Commissioners  of  the  incorporated  part  of  Kensington 
District :  Whereas,  lately,  to  wit,  on  the  26th  of  January,  1887, 
in  our  District  Court  for  the  City  and  County  of  Philadelphia, 
John  Hewson  and  Marie  Antoinette  Wood,  obtained  a  judgment 
against  the  commissioners  and  inhabitants  of  the  incorporated 
part  of  Kensington  District,  for  the  sum  of  seven  hundred  and 
fifty  dollars  and  the  costs,  and  these  same  with  the  interest  from 
the  date  aforesaid^  remain  due  and  unpaid  as  it  is  represented  to 
us.  Now  we  command  you  that  you  cause  the  said  sum  of  seven 
hundred  and  fifty  dollars  with  the  interest  due  thereon  from  the 
26th  of  January,  1887,  and  the  costs  on 

said  judgment  to  be  paid  to  the  said  John  Hewson  and  Marie 
Antoinette  Wood,  out  of  any  moneys  unappropriated  of  your 
district,  or  if  there  be  no  such  moneys,  out  of  the  first  moneys 
that  shall  be  received  for  the  use  of  the  said  District,  and  herein 
fail  not  under  penalty  of  law. 

^  Pamph.  L.  538. 


(322) 


Vol.  II.]   BOAED  OF  HEALTH  v.  PENNOCK.       301 

In  the  DiHriet  Court  far  the  (My  and  C(mnty  of  Philadelphia. 

Board  of  Health  v.  Pbnnoce. 

Jvly^  1842. 

The  Board  of  Health,  in  an  action  for  the  expense  of  remoTing  a  nuisancOi  is 

bound  to  prove  the  work  was  done. 

*Thi8  was  a  motion  to  take  off  a  nonsuit.  On  the  trial  tjicqao 
the  plaintiff  proved  a  notice  to  defendant  to  remove  a 
nuisance  on  his  property ;  dLn  order  by  them  to  a  third  person  to 
remove  it,  defendant  having  neglected  to  do  so,  and  payment  to 
the  person  employed  by  them.  Whereupon  defendant  asked  for 
a  nonsuit,  the  plaintiffs  not  having  proved  the  fact  of  the  w;ork 
having  been  done  under  the  order. 

The  Court  refused  to  take  off  the  nonsuit  and  remarked,  that 
the  Act  of  Assembly  which  prohibited  the  defendant  on  the  trial 
from  going  into  the  question  of  nuisance  or  not,  and  only  allowed 
proof  of  payment  or  excessive  charge  by  plaintiffs,  did  not  relieve 
them  from  proving  the  gist  of  their  action ;  the  performance  of 
the  work  for  which  compensation  was  claimed. 

See  Board  of  Health  v.  Potts,  3  P.  L.  J.  268 ;  The  Same  v.  Hubert,  1  Phila. 
Rep.  280. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

Burns  v.  Htatt. 

July,  1842. 

Similarity  of  names  is  some  eyidence  of  identity  of  person,  and  is  sufficient  to 
authorize  a  yerdict,  unless  some  eyidence  in  rebuttal  is  produced. 

Motion  for  a  new  trial.  The  plaintiff  on  this  trial  gave  in 
evidence  a  record  of  an  action  in  Maryland  against  defendant 
and  one  Hopper,  trading,  &;c.,  to  which  n^m  est  inventus  was  re- 
turned as  to  Hopper,  and  judgment  against  Hyatt.     After  the 

jury  had  been  sworn,  defendant's  counsel  filed  a  special  plea, 
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denying  the  identity  of  the  present  defendant  with  the  defendant 
in  the  Maryland  suit.  The  question  was  left  to  the  jury  on  die 
only  evidence,  the  identity  of  names.  This  motion  was  en- 
deavored to  be  sustained  on  the  fact  that  such  similarity  was  no 
evidence  at  all ;  but  the  Court  refused  the  motion,  and  said  that 
a  similarity  of  names  was  certainly  some  evidence  of  identity  of 
person  in  the  same  way  as  similarity  of  trade,  place  of  residence, 
feature,  &c.,  and  was  sufficient  to  authorise  a  verdict,  unless  some 
evidence  in  rebuttal  was  produced  by  defendant. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

Wbbb  v.  Wiltbakk. 

September^  1842. 

Judgment  hj  agreement  may  be  entered  after  defendant's  death,  but  execation 
cannot  issue  without  a  »cirefaeia9  to  his  executors. 

*RuLB  to  open  judgment  and  set  aside  execution.    De- 
^  fendant  in  March  last  gave  an  agreement  for  judgment, 
as  of  March  1st,  with  stay  of  execution  until  June  Ist :  the  agree- 
ment not  to  be  filed  till  June. 

Before  June  defendant  died.  After  June  1st  plaintiff  filed  the 
agreement,  suggested  the  names  of  the  executors,  and  issued  exe- 
cution. 

The  Court  held  that  the  judgment  was  rightly  entered  up,  but 
the  execution  bad  for  want  of  a  ecire  facias. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

FURNESS  V.  AnDKRSON. 

An  action  on  the  case  lies  for  the  disturbance  of  a  sale  hy  auction.. 


* 


*This  was  an  action  on  the  case  to  recover  damages 

-'  for  an  alleged  disturbance  of  a  public  sale  at  auction,  held 
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by  the  plaintiffs.  The  facts  set  forth  and  proved  were  as  follow : 
On  the  7th  of  May,  1840,  the  plaintiffs  were  engaged  in  the  sale 
of  a  large  cargo  of  teas  at  which  there  was  a  good  attendance  ot 
bidders.  At  the  commencement  of  it,  the  terms  of  sale  were  de- 
clared by  the  crier  to  be,  ^^  that  any  purchaser  should  be  entitled 
to  take  five  whole,  'or  ten  half  chests,  twenty  boxes,  or  one  entire 
line,"  but  no  more,  without  the  approbation  of  the  owner.  The 
sale  proceeded  quietly,  and  with  satisfaction  to  all  parties,  until 
lot  nineteen  was  reached.  From  lot  nineteen  to  lot  thirty,  inclu- 
sive, were  then  exposed  to  sale,  for  a  choice  of  lots  according  to 
the  terms.  They  were  struck  off  to  a  purchaser,  who  chose  lot 
number  nineteen  and  several  others ;  this  was  refused,  as  con- 
trary to  the  terms  of  sale. 

The  defendant  then  inquired  of  the  senior  member  of  the  firm 
whether  the  purchaser  would  receive  his  teas.  The  reply  was, 
that  he  would  get  as  many  as  the  terms  of  sale  allowed  him,  and 
no  more.  Defendant  then  called  out  to  the  purchasers,  advising 
them  to  throw  up  their  purchases.  This  advice  was  not  followed. 
He  then  moved  "  we  adjourn,"  and  called  "  all  in  favor  of  the 
motion  will  say  aye,"  in  consequence  of  which  a  large  number 
retired.  One  witness  declared  that  the  auctioneer  himself  called 
for  the  ^^nays,"  and  said,  '^  Gentlemen,  we  will  now  put  up  some 
damaged  teas,  which  must  be  sold;  stay  for  them." 

A  large  quantity  of  teas  was  altogether  withdrawn  from  sale. 
The  plaintiff's  counsel  stated  distinctly  that  damages  were  not 
the  object,  but  merely  a  verdict  signifying  their  disapprobation, 
and  protecting  sales  of  this  kind  from  unwa)*antable  interferences. 
They  did  not  even  attempt  to  show  special  damage.  After  clos- 
ing the  evidence,  the  defendant's  counsel  moved  for  a  nonsuit, 
on  the  ground  that  the  case  was  not  made  out.  This  motion  was 
overruled.  The  defendant's  counsel  then  attempted  to  show 
that  the  plaintiffs  acquiesced  by  putting  the  nays.  The  judge 
stated  to  the  jury  that  this  was  a  novel  case,  that  in  its  exact 
character  it  was  sustained  by  no  analogous  cases,  yet  it  was 
properly  conceived.  The  fact  of  disturbance  was  sufficiently 
substantiated  and  was  not  denied.  The  act  of  the  defendant  was 
not  justified,  by  any  construction  he  might  place  upon  the  terms 
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of  sale.     There  were  two  questions  for  the  consideration  of  the 
jury. 

1.  Was  the  defendant's  motion  the  sole  canse  of  dispersion  ? 

2.  Did  the  plaintiffs  acquiesce  ? 

If  the  jury  thought  that  the  plaintiffs  did  acquiesce  they  were 
not  entitled  to  a  verdict.  But  if  they  thought  otherwise,  and 
that  the  defendant's  motion  occasioned  them  to  withdraw,  they 
were  certainly  entitled  to  recover.  And  they  should  then  decide 
upon  the  amount  of  damages. 

Verdict  for  the  plaintiffs  with  costs. 


In  the  Oircuii  Court  of  the  United  Stateiy  Eastern  District  of 

Pennsylvania, 

Samuel  Miller,  Jr.  v.  Archibald  M^Elrot. 

1843. 

If  there  be  a  reasonable  doubt  as  to  the  right  of  a  patentee  askingr  for  an  in- 
junction, or  to  the  Taliditj  of  his  patent,  a  Court  of  Equity  will  first  require 
him  to  try  his  title  at  law. 

The  facts  of  the  case  are  set  forth  in  the  opinion  of  the  Court, 
deliyered  by 

^QAr-i  *HoPKiN80N,  J. — ^An  action  was  tried,  a  few  months 
since,  in  the  Courts  of  Pennsylvania,  in  which  ^^The 
Commonwealth,  at  the  suggestion  of  James  Todd  and  others,  was 
plaintiff,  and  Ashbel  Green  and  others,  defendants."  From  the 
nature  of  the  controversy,  the  importance  of  the  judgment  that 
might  be  rendered,  and  the  number  and  respectability  of  the  per- 
sons interested  in  it,  the  trial  produced  an  extraordinary  excite- 
ment. The  parties  were  respectively  desirous  to  have  a  report  of 
the  trial  for  publication,  and  persons  were  accordingly  employed 
by  each  of  them  to  make  a  report  of  the  proceedings  before  the 
Court.  These  reports  were  published  a  short  time  since,  each  in 
an  octavo  volume,  within  three  or  four  days  of  each  other.  If 
both  are  true  and  faithful,  they  cannot  substantially  differ  from 
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each  other,  as  they  both  profess  to  give  an  account  of  the  same 
proceedings.  The  report  made  on  the  part  of  the  defendants  was 
prepared  by  the  complainant  in  the  bill  now  before  this  Court, 
Samuel  Miller,  Jr.,  Esq. ;  the  other  report  was  made  or  published 
by  the  respondent,  Archibald  M'Elroy.  The  bill,  among  other 
things,  prays  that  an  injunction  may  issue  from  this  Court  against 
Archibald  M'Elroy,  to  restrain  him  from  printing,  publishing, 
selling  or  otherwise  disposing  of  the  parts  of  his  said  report  or 
book,  which  the  complainant  charges  to  be  for  the  most  part,  very 
nearly  in  the  same  words  or  of  the  same  purport  and  effect  as 
certain  parts  of  the  work  of,  or  report  printed  and  published  by 
the  complainant,  who  alleges,  that  it  is  absolutely  impossible  that 
the  said  parts  of  the  work  so  published  by  the  said  Archibald 
M^Elroy,  should  be  so  nearly  in  the  same  words,  or  of  the  same 
purport  and  effect  as  the  said  parts  of  the  complainant's  work,  if 
the  former  had  been  prepared  from  original  notes,  taken  by  the 
said  Archibald  M^Elroy,  and  had  not  been  copied  more  or  less 
♦literally  from  the  latter.  The  affidavit  which  accompa- 
nies the  bill,  repeats  and  affirms  these  allegations.  ^ 

On  the  28th  day  of  last  March,  the  complainant  entered  in  the 
Clerk's  Office  of  the  District  Court  of  the  United  States,  the  title 
of  his  book,  as  follows :  ^'  Report  of  the  Presbyterian  Church 
Case.  The  Commonwealth  of  Pennsylvania,  ex  relatione  James 
Todd  and  others,  v.  Ashbel  Green  and  others.  By  a  member  of 
the  Philadelphia  Bar."  It  is  agreed  that  the  verdict  of  the  jury. 
was  rendered  on  the  26th  of  March.  At  the  time  when  this  title 
page  was  deposited  with  the  clerk,  the  book  was  not  printed  nor 
was  the  manuscript  arranged  or  prepared  for  printing  and  publi- 
cation, although  the  materials  were  in  the  hands  of  the  complain- 
ant, the  author  and  reporter.  The  publication  was  not  made  for 
several  months  after,  as  has  been  already  stated. 

In  addition  to  these  facts,  it  appears  further,  by  the  bill  and 
affidavit,  that  some  months  before  the  publication  of  the  com- 
plainant's book,  .he  had  printed  several  copies  of  certain  parts  of 
it,  as  a  paper  book  for  the  use  of  the  counsel  who  argued  the 
motion  for  a  new  trial,  and  of  the  judges  before  whom  that  mo- 
tion was  argued,  but  that  these  copies  were  printed  after  the 
complainant  had  deposited  the  title  of  his  book  in  the  clerk's 
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oflSce ;  these  paper  books  were  never  published  or  exposed  to  sale 
by  the  complainant,  or  by  any  one  on  his  account,  or  by  his  per- 
mission or  order ;  but  that  such  publication  and  sale  were  by  him 
strictly  prohibited.  It  is  further  stated  or  agreed,  that  the  whole 
of  the  contents  of  the  volume  or  book  of  the  complainant,  with 
those  parts  of  it  now  charged  to  have  been  taken  from  him  by  the 
respondent,  were  printed  and  published  in  a  certain  weekly  paper, 
printed  and  published  in  the  city  of  Philadelphia,  by  William  S. 
Martien,  entitled  the  ^^Presbyterian,"  in  eleven  successive  num! 
hers,  by  the  verbal  permission  of  the  complainant ;  which  publi- 
cation was  also  made  after  the  title  of  the  book  had  been  deposited 
in  the  clerk's  office,  but  a  considerable  time  before  the  printing 
and  publishing  of  the  book.  The  bill  and  affidavit  allege  that 
the  parts  of  the  work  of  the  respondent  complained  of,  were  taken 
from  the  said  paper  books,  and  from  the  said  newspaper.  No  alle- 
gation is  made  that  any  parts  of  the  said  book  or  report  of  the 
respondent  were  taken  or  copied  from  the  book  of  the  complain- 
ant, the  title  page  of  which  he  had  deposited  in  the  clerk's  office* 
nor  that  the  said  book  was  in  any  manner  used  by  the  respond- 
ent in  making  his  report.  Indeed  it  could  not  be  so,  as  the  two 
books  were  published  almost  simultaneously.  The  complaint  is 
distinctly,  that  the  parts  of  the  respondent's  report,  which  are 
claimed  to  be  the  work  and  property  of  the  complainant,  were 
taken  from  certain  paper  books  he  had  printed  for  the  purposes 
mentioned,  and  from  certain  public  newspapers,  in  which  his  re- 
port had  been  published  with  his  consent. 

Putting,  for  the  present,  the  paper  books  printed  for  a  special 
purpose,  and  in  some  degree  confidential,  out  of  the  case,  the  pub- 
'*'3071  ^^^^^^^^  *^J  ^^®  complainant  of  his  work  in  a  newspaper, 
for  which  there  was  no  copyright,  circulated  probably  in 
every  State  of  the  Union,  and  was  the  property  of  every  one  wh^ 
paid  for  it,  presents  some  very  important,  and,  as  I  believe,  novel 
questions.  I  presume  they  are  so,  as  neither  the  industry  of  the 
counsel  concerned  in  the  argument,  which  has  been  conspicuous^ 
nor  my  own  research,  has  found  any  judicial  answers  to  them. 
They  are  these : 

1st.  Whether  an  author,  who  gives  his  work  to  the  public  by 
printing  and  publishing  it  in  a  public  paper,  not  protected  by  any 
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copyright,  can  have  sucli  a  right  in  the  same  work,  by  afterwards 
publishing  it  in  a  different  form,  as  in  a  volume  or  book. 

2d.  Whether  an  author,  by  depositing  in  the  clerk's  office  a 
title  page,  when  the  work  it  is  intended  for  was  not  then  printed 
nor  written,  nor  the  manuscript  prepared  for  printing  and  publi- 
cation, although  the  notes  or  materials  were  in  the  hands  of  the 
author,  from  which  the  work  or  book  was  to  be,  and  afterwards 
actually  was  composed,  may  have  a  copyright  of  the  work,  so 
afterwards  prepared  and  composed,  by  affixing  to  it  the  title  page 
so  deposited  ? 

Lastly,  which  seems  to  me  to  press  clearly  upon  this  case-— 

8d.  Supposing  the  two  points  mentioned  to  be  answered  affirma- 
tively in  favor  of  the  author,  and  that  a  book  so  secured  by  de- 
positing the  title  page  as  aforesaid,  is  protected  from  violation, 
and  that  no  man  can  reprint  and  publish  it,  or  any  part  of  it, 
without  the  permission  of  the  author ;  yet  the  question  remains, 
whether  one  can  be  charged  with  an  infringement  upon  this  right, 
if  he  has,  in  fact,  never  seen  or  copied  from  the  book  so  entered 
and  secured,  or  in  any  manner  used  in  its  publication,  but  has  re- 
printed the  same  matter,  in  part  or  in  whole,  from  a  public  news- 
paper in  which  he  found  it,  where  the  author  had  himself  published 
it,  and  in  which  paper  neither  the  author  nor  any  other  had  any 
copyright  ? 

4th.  Whether  the  notice  given  in  some  of  the  papers  of  the 
copyright,  as  stated  in  the  affidavit,  can  help  the  complainant  ? 

These  are  grave  questions,  not  to  be  decided  on  a  preliminary 
inquiry  and  argument ;  but  to  be  left  without  prejudice,  to  the 
full  and  final  hearing  of  the  case.  If,  on  that  hearing,  the  com- 
plainant shall  sustain  his  case  and  complaint,  he  will  recover  a 
judgment  to  compensate  him  for  the  wrong  he  has  suffered,  and  I 
have  no  reason  to  believe,  that  the  respondent  will  not  be  able  to 
answer  it.  In  the  case  of  Ogle  &  Withers  v.  Ege,  4  W.  C.  C. 
684,  on  a  prayer  for  an  injunction.  Judge  Washington  says :  "  if 
there  appear  a  reasonable  doubt  as  to  the  plaintiff's  right,  or  the 
validity  of  his  patent,  the  Court  will  require  the  plaintiff  to  try 
his  title  at  law." 

Other  questions  were  raised  on  this  argument,  such  as,  that 
the  title  of  the  book  is  not  the  sane  with  that  deposited  in  the 
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office ;  and  that  the  affidavit  in  charging  the  infringement  is  not 
direct  bat  argamentative,  which  it  is  unnecessary  for  me  to  notice 
at  this  time.  It  is  mj  desire  and  intention  to  keep  myself  free 
and  open  upon  all  the  points  that  may  hereafter  be  presented  to 
*S081  "^y  judgment  in  the  *case.  Were  I  to  grant  the  injunc- 
tion, I  should  decide  the  questions  I  have  stated,  as  well 
as  others,  affirmatively  for  the  complainant.  I  am  not  now  pre- 
pared to  do  this,  whatever  may  be  my  opinion  hereafter.  The 
parties  will  come  to  the  final  hearing  on  their  respective  rights, 
without  prejudication  of  any  of  them. 

The  injunction  is  refused. 


In  the  Diitrict  Court  for  the  City  and  Count;/  of  Philadelphia. 

MuBPHT  V.  Richards. 

Moif  13, 1843. 

After  there  has  been  a  jadgment  in  the  DiBtrict  Gonrt  for  a  plaintiff  on  special 
demurrer,  which  jadgment  is  affirmed  in  the  Supreme  Court,  it  ia  too  late 
for  the  defendant  to  amend  the  error  on  which  the  judgment  went. 

This  was  an  action  on  an  insolvent  hond.  There  was  a  plea 
to  the  narr.,  that  defendant  had  appeared  in  conformity  with  the 
condition  of  the  bond,  concluding  with  a  verification ;  a  replica- 
tion traversing  the  plea,  and  also  concluding  with  a  verification ; 
and  a  special  demurrer  assigning  for  cause  such  conclusion.  Upon 
this  state  of  the  pleading,  the  District  Court  had  given  judgment 
for  the  plaintiff,  which  judgment  was  affirmed  generally  in  the 
Supreme  Court,  on  the  ground,  it  seems,  that  the  first  slip  in  the 
pleading  had  been  committed  by  the  defendant,  by  concluding  his 
plea  with  a  verification  instead  of  to  the  country. 

A  motion  was  now  made  for  leave  to  amend  the  plea,  but  the 
Court  refused  it,  saying,  that  though  leave  to  amend  would  have 
been  granted,  if  moved  before  judgment  was  entered,  it  was  now 
beyond  the  power  of  the  Court  to  interfere.     Leave  refused. 

See  Murphj  v.  Richards,  6  W.  &  S.  279. 
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In  the  District  Court  for  the  Oity  and  Oownty  of  Philadelphia. 

Megabge  v.  Tanneb. 

May^  1843. 

A  landlord  cannot  claim  oat  of  a  fiind  arising  from  a  sheriff's  sale  under  an 
execution,  the  rent  of  premises  accruing  after  levy,  but  must  look  to  the 
the  sheriff  for  compensation. 

This  was  a  rale  taken  by  plaintiff,  to  show  cause  why  he  should 
not  take  out  the  money  in  Court,  which  had  been  made  by  a  sale 
of  defendant's  goods  on  db  fieri  facioB. 

The  fieri  facias  was  put  into  the  sheriff's  hands  on  the  9th 
September,  1842,  and  on  the  same  day  was  levied  on  the  personal 
property  of  the  defendant,  in  his  store  on  Chestnut  street  above 
Fifth.  On  the  15th  October,  a  part  was  sold  to  the  amount  of 
about  $40.  On  the  81st  of  October  the  remaining  goods  levied 
on,  but  unsold,  were  removed  to  another  store  in  Chestnut  above 
Seventh  street,  which  was  rented  by  the  defendant,  from  John  V. 
Cowell.  And  on  the  28th  December,  the  sheriff  sold  the  goods 
at  the  store  in  Chestnut  street  above  Seventh.  The  plaintiff's 
debt  endorsed  on  the  writ  was  $450,  and  the  proceeds  of  both 
sales  were  only  $397,  of  which  sum  John  Y.  Cowell,  the  landlord 
of  the  store  to  which  the  goods  had  been  removed  *pend- 
ing  the  proceedings,  now  claimed  $83  43,  being  for  rent  ^ 
or  use  and  occupation  of  the  store,  from  October  31st,  to  Decem- 
ber 28th,  1842,  having  given  the  sheriff  due  notice  of  his  claim. 

It  was  argued  for  the  landlord,  that  the  plaintiff  had  been 
guilty  of  laches,  and  that  Cowell  had  not,  and  could  have  had 
notice  of  the  levy. 

But  the  Court  said  that  they  had  definitively  settled  that  the 
landlord's  claim  was  only  for  rent  due  at  the  time  of  the  levy. 
That  apart  from  the  statute,  the  landlord  had  no  lien  at  all.  He 
must  look  to  the  sheriff  for  compensation  for  the  use  and  occupa- 
tion of  the  store,  and  cannot  now  claim  to  come  upon  the  fund. 

Bule  absolute. 
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In  the  Dittriet  Court  far  the  City  and  County  of  Philadelphia. 

Paul  v.  Vankib. 

Maif,  1843. 

Purchase  of  a  ground  rent  hj  one  who  U  the  owner  of  part  of  the  land  sub- 
ject to  it,  does  not  extinguish  it,  but  he  is  entitled  to  a  proportionable  part 
from  the  other  tenants. 

This  case  arose  upon  an  exception  to  an  auditor's  report, 
because  the  claim  of  Jacob  Copia,  for  a  proportionable  part  of  a 
ground  rent  of  16Z.  148.,  Pennsylvania  currency,  paid  by  him, 
was  not  allowed  by  the  auditor. 

Jacob  Copia  claimed  $899  02  on  account  of  the  two  ground 
rents  of  16Z.  14«,  and  51.  5«.,  of  which  he  is  now  the  owner.  It 
appeared  that  in  the  year  1819,  Jacob  Oopia  purchased  a  lot  80 
feet  front  on  Christian  street,  adjoining  on  the  west  to  the  100 
feet  lot  above-mentioned  (of  which  the  premises  sold  by  the 
sheriff  in  this  case  were  a  part),  a  part  of  the  large  lot  subject  to 
the  ground  rent  of  161.  14«.  as  above  stated,  and  from  the 
time  of  this  purchase,  until  the  16th  of  June,  1840,  he  paid  the 
whole  of  this  rent  to  the  Swede's  Church.  He  now  claimed  to 
be  paid  out  of  the  fund  in  Court,  a  proportionable  part  of  this 
rent  so  paid  by  him,  viz.,  $2  88  per  annum,  with  interest  on 
each  yearly  payment.  On  the  16th  of  June,  1840,  he  pur- 
chased this  ground  rent  from  the  Swede's  Churchy  and  as  owner 
of  this  rent,  he  claimed  to  be  paid  out  of  the  fund  in  Court  a 
proportionable  part  of  the  rent  for  two  years,  accrued  since  this 
purchase,  amounting  with  interest  to  $6  02. 

It  was  objected  on  behalf  of  the  heirs  of  Sebastian  Yannie, 
that  there  could  be  no  apportionment  of  the  rent,  and  that  as 
Jacob  Copia  was  the  owner  of  the  rent  and  also  of  part  of  the 
land,  out  of  which  it  issued,  the  whole  rent  was  extinguished  by 
operation  of  law.  But  it  appears  to  the  auditor  that  on  the  prin- 
ciples established  in  IngersoU  v.  Sergeant,  1  Whart.  887,  the  rent 
was  not  extinguished  by  the  union  of  the  title  to  the  rent,  and 
that  to  part  of  the  land  in  the  same  person,  and  therefore  he 

thinks  that  Jacob  Copia  is  entitled  to  the  proportionable  part  of 
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the  rent  accrued  since  he  became  the  owner  of  it.  But  as  to  the 
rent  previously  paid  by  him,  though  he  may  have  a  right  to  call 
upon  the  other  tenants  for  contribution,  it  does  not  appear  to  the 
auditor,  that  he  had  any  lien  upon  the  land  for  it,  and  therefore 
the  claim  for  that,  is  disallowed. 

An  exception  was  also  filed  to  the  allowance  of  the  $6  02. 

The  Court  confirmed  the  report  of  the  auditors  as  to  both 
points. 


In  the   Court  of  Oommon  Pleas  for  the  City  and  County  of 

Philadelphia. 

Rose  v.  Llotd. 

May,  1843. 

1.  A  Court  of  Equity  will  not  compel  a  discovery  of  personal  property  until 
an  execution  has  been  issued  and  returned  nuUA  bona, 

2.  It  will,  howeyer,  compel  a  discoTery  of  real  estate  without  such  previous 
execution,  in  all  cases  where  the  knowledge  of  such  real  estate  is  contained 
in  the  mind  alone  of  the  defendant,  and  cannot  be  obtained  without  an 
appeal  to  his  conscience,  as  in  the  case  of  a  secret  and  concealed  trust. 

3.  But  where  the  defendant's  property  is  spread  out  in  the  public  records,  the 
Court  will  not  compel  the  defendant  to  exhibit  the  same  by  an  answer  to  a 
bill  of  discovery. 

*This  was  abill  of  discovery  in  aid  of  an  execution  which  r^ooi 
had  been  issued  upon  a  judgment  in  the  above  case,  and  the 
bill  charged  at  the  time  of  said  judgment,  that  the  defendant  was 
possessed  of  real  and  personal  estate  sufficient  to  satisfy  the  said 
judgment,  but  that  he  had  transferred,  concealed,  and  encum- 
bered the  same,  and  that  he  refused  to  give  complainant  any 
information  concerning  the  same,  &c.,  and  calling  upon  de- 
fendant to  give  a  full  and  accurate  account  of  his  whole  real 
and  personal  estate,  together  with  the  encumbrances  and  the 
extent  and  nature  of  his  interest  in  said  estate ;  and  a  particular 
description  of  the  same;  of  any  conveyance  or  conveyances 

thereof,  and  if  so,  to  whom  and  for  what  consideration ;  and  to 
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answer,  whether  he  had  made  any  purchase  jointly  with  othe 
whether  any  real  estate  or  mortgages  were  held  in  trust  for  him 
or  his  wife,  or  other  relations,  or  in  the  name  of  any  other  person 
or  persons ;  whether  he  was  beneficially  interested,  in  any  re&I 
or  personal  estate  the  title  to  which  was  not  in  his  own  name  ; 
and  whether  he  has  any  interest  in  any  real  or  personal  estate  in 
any  way,  which  if  known  to  the  complainant,  would  be  liable  for 
said  judgment. 

To  this  bill  defendant  filed  the  following  answer : 

'^That  he  has  not  any  interest  in  any  personal  property  other 
than  his  wearing  apparel,  nor  has  he  had  any  such  interest  in 
any  goods  or  chattels  since  the  25th  of  June  last,  except  such  as 
has  been  since  sold  under  execution,  &c.  That  he  has  never 
concealed  any  property  of  any  kind  whatever,  or  made  any  con- 
veyance of,  or  created  any  incumbrance  on  the  same  except  for 
band  fide  considerations,  and  on  actual  contracts,  such  as  are 
represented  by  the  instruments  which  are  the  evidences  of  such 
conveyances  or  incumbrances.  That  he  has  never  made  any 
purchase  or  purchases  of  real  estate  *jointly  with  any 
^  other  person  or  persons ;  that  he  has  never  at  any  time 
made,  or  caused  to  be  made,  any  conveyance  to  any  person  of 
any  real  estate  in  trust  for  his  use,  or  that  of  his  wife,  or  other 
relations ;  nor  has  he  at  any  time  made  any  mortgage  of  any 
property  in  which  mortgage  he  has  any  interest,  or  for  which  he 
has  not  received  value  as  therein  expressed;  and  that  all  the 
deeds,  mortgages,  or  conveyances,  with  which  his  name  is  con- 
nected, are  for  true  and  bond  fide  transactions  expressed  thereby; 
and  that  all  such  deeds,  mortgages,  and  conveyances,  are  recorded 
in  the  office. 

The  defendant  subsequently  filed  a  demurrer  to  such  parts  of 
plaintiff's  bill  as  seeks  a  discovery  of  any  property  of  the  defend- 
ant not  concealed,  fraudulently  transferred,  or  fraudulently 
incumbered. 

To  the  answer  of  defendant  a  number  of  exceptions  were  filed 
by  complainant  as  follows : 

1st.  Defendant  has  not  answered  and  set  forth,  whether  he 
had  or  had  not  on  the  25th  of  June  last,  and  has  not  now  certain 
real  and  personal  estate ;  nor  has  he  given  a  full  account  of  such 
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real  and  personal  estate,  together  with  the  incumbrance  and 
incumbrances  against  any  portion  or  portions  thereof. 

2d.  Defendant  has  not  answered  and  set  forth  the  amount, 
kind,  character  and  circumstances  of  his  interest  in  any  real  and 
personal  estate  owned  by  him :  nor  where  such  estate  is  situated, 
nor  the  boundaries,  dimensions  and  titles  of  each  item  of  his  real 
estate. 

3d.  Defendant  has  not  answered  and  set  forth,  whether  any 
real  estate,  or  estates,  mortgage,  or  mortgages,  or  other  personal 
property,  is  or  are  held  in  trust  for  him  or  his  wife,  or  other 
relations,  or  in  the  name  of  any  other  person  or  persons,  or  by 
whom,  and  the  circumstances  and  character  thereof. 

4th.  Defendant  has  not  answered  and  set  forth  whether  he 
owns,  or  is  beneficially  interested  in  any  real  or  personal  estate, 
the  title  to  which  is  not  in  his  own  name,  nor  the  extent  and 
nature  thereof,  nor  the  situation,  boundaries  and  dimensions  of 
of  each  parcel  of  such  real  estate. 

5th.  Defendant  has  not  answered  and  set  forth,  whether  he  has 
any  interest  in  any  real  or  personal  estate  in  any  manner  what- 
ever, which,  if  known  to  complainant,  would  be  liable  either  at 
law  or  in  equity  for  their  judgment,  or  be  a  security  therefor. 

These  exceptions  were  argued  by  Morris  for  complainant,  and 
Q-erhard  for  defendant. 

Judge  King  delivered  the  opinion  of  the  Court,  pronouncing 
the  answer  insu£5cient  to  such  parts  of  plaintiff's  biU  as  called 
upon  defendant  to  set  forth  the  matter  referred  to  in  the  3d,  4th, 
and  5th  exceptions,  and  stating  that  the  Court  will  not  compel  a 
discovery  of  personal  property  until  an  execution  has  issued,  and 
been  returned  ^^ntdld  bona,**  a  point,  however,  of  no  importance 
in  this  particular  case,  inasmuch  as  defendant  has  filed  his  answer. 
That  a  Court  of  Equity  will,  however,  compel  a  discovery  of  real 
estate  '^'without  such  previous  execution.  And  that  in  all  r^cooo 
cases  where  the  knowledge  of  such  real  estate  is  contained 
in  the  mind  alone  of  the  defendant,  and  cannot  be  obtained  with- 
out an  appeal  to  his  conscience,  as  where  property  is  held  in  trust 
for  him,  either  through  conveyances  in  which  he  is  named  as 
testui  que  trust,  or  where  the  trust  is  entirely  secret  and  con- 
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cealed.  But  where  the  defendant's  property  nnd  every  interest 
belonging  to  him  is  spread  out  on  the  public  records,  so  that  all 
can  be  obtained  there  by  search  made  by  complainant,  the  Court 
will  not  compel  the  defendant  to  exhibit  the  same  by  an  answer 
to  a  bill  of  discovery. 


In  the  OrpJiana*  Court  far  the  Oity  and  County  of  Philadelphia. 

Estate  of  Akn  Db  Haven. 

May,  1843. 

The  estate  of  a  decedent  distributed /^«r  et^a  between  seren  persons,  nephews 
and  nieces,  one  being  the  child  of  one  brother,  and  six  others  the  children 
of  another  brother  of  decedent,  both  of  whom  died  in  her  lifetime. 

This  was  an  exception  to  the  report  of  the  auditor  appointed 
to  audit  the  accounts  of  the  administrator,  and  distribute  the 
estate.  It  appeared  by  the  report  of  the  auditor  that  the  persons 
entitled  to  the  estate  on  distribution  were  a  nephew  and  nieces  of 
the  decedent.  That  her  two  brothers  had  died  in  her  lifetime, 
one  of  them  leaving  one  child,  the  other  seven  children,  and  the 
auditor  had  distributed  the  estate  among  them  equally,  that  is 
per  capita.  The  exception  made  was,  that  it  should  have  been 
distributed  per  stirpes ;  that  is,  the  only  child  of  one  brother 
taking  one  half  of  the  estate,  and  the  seven  children  of  the  other 
brother  taking  the  remaining  half.  The  Court  after  argument, 
confirmed  the  decision  of  the  auditor,  that  the  children  took  per 
capita,  and  decreed  accordingly. 


In  the  Court  of  Common  Pleas  for  the  County  of  Philadelphia. 
Commonwealth,  ex  rel.  Flick,  v.  William  0.  Kline. 

May  20, 1843. 

The  Court  of  General  Sessions,  a  special  court  erected  under  the  prorision  in 
the  Constitution,  authorising  the  legislature  to  erect  such  additioual  courts 
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as  might  be  necessary,  haying  been  abolished  by  the  Act  of  Assembly,  and 
its  dnties  transferred  to  the  Court  of  Quarter  Sessions,  the  same  Act  pro- 
yided,  that  the  clerk  in  existence  should  continue  for  the  official  term  for 
which  he  was  chosen,  retaining  for  that  period  the  right  to  execute  his  old 
duties  in  the  new  tribunal.  Held,  that  there  was  nothing  in  the  act  in 
conflict  with  the  State  Constitution. 

This  was  a  quo  warranto  issued  to  try  the  right  of  the  defend- 
ant to  perform  the  duties  of  clerk  of  the  Court  of  Quarter 
Sessions,  to  which  the  defendant  pleaded  specially  showing  his 
right,  and  the  relator  demurred  to  the  plea. 

The  demurrer  was  argued  by  James  Gioodman^  Esq.,  and 
Greorge  M.  Dallas^  Esq.,  for  the  relator,  and  by  Henry  M.  Phillips^ 
Esq.,  and  William  L.  Hirsty  Esq.,  for  the  defendant.  The  whole 
case  is  so  fully  stated  in  the  opinion  of  the  Court,  that  any  other 
reference  is  unnecessary.     The  opinion  was  delivered  by 

♦King,  P.  J. — ^By  an  Act  of  Assembly  passed  on  the  25th 
of  February,  1840,  a  criminal  tribunal  was  established  in  ^ 
the  city  and  county  of  Philadelphia,  called  the  Court  of  *'  Gen- 
eral Sessions,"  to  which  was  given  exclusive  jurisdiction  over  all 
crimes  and  misdemeanors  triable  in  any  Court  of  Quarter  Sessions, 
and  concurrent  jurisdiction  with  the  Court  of  Oyer  and  Terminer 
of  the  county  of  Philadelphia,  in  all  crimes  triable  by  the  exist- 
ing law  in  the  latter  Court.  Of  this  Court  the  defendant,  Wil- 
liam 0.  Kline,  was  elected  clerk  at  the  general  election  held  in 
October,  1840,  and  was  duly  commissioned  by  the  Governor  to 
hold  said  office  for  three  years,  according  to  the  requirements  of 
the  Constitution.  On  the  8d  of  February,  1848,  the  law  creating 
this  Court  was  repealed,  and  all  its  ^^  powers,  jurisdiction,  and 
authority,  vested  in  the  Court  of  Oyer  and  Terminer  and  Gen- 
eral Gaol  Delivery,  and  Court  of  Quarter  Sessions  of  the  Peace  in 
and  for  the  City  and  County  of  Philadelphia,"  which  latter 
Court  was,  among  other  things,  directed  to  hold  six  sessions  in 
the  year,  and  had  its  judges  increased  to  four.  During  the  ex- 
istence of  the  Court  of  ^^  General  Sessions,"  and  of  its  prede- 
cessor the  Court  of  ^'Criminal  Sessions,"  the  old  or  constitu- 
tional Courts  of  Quarter  Sessions  and  Oyer  and  Terminer  con- 
tinued to  exist,  and  exercise  the  various  functions  pertaining  to 
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them  by  law,  and  not  given  either  to  the  "  Criminal"  or  "  Gen- 
eral Sessions."  And  for  the  purpose  of  keeping  the  necessary 
records  of  their  proceedings,  a  clerk  has  been  from  time  to  time, 
either  appointed  by  the  Governor  under  the  old  Constitution,  or 
elected  by  the  people  under  that  now  in  force.  By  the  7th  sec- 
tion of  the  Act  of  8d  of  February,  1848,  it  is  provided  as 
follows :  ^^  Such  part  of  the  duties  incident  to  the  Court  repealed 
by  this  act,  as  is  now  performed  by  the  clerk  of  the  General 
Sessions  for  the  city  and  county  of  Philadelphia,  shall  continue 
to  be  performed  by  the  said  clerk  until  the  expiration  of  the  term 
for  which  he  was  elected,  and  he  shall  be  entitled  to,  and  receive 
all  the  fees  and  emoluments  appertaining  to  the  performance  of 
the  said  duties ;  and  from  and  after  the  expiration  of  the  term  of 
office  for  which  the  said  clerk  was  elected  in  October,  1840,  the 
entire  duties  of  the  clerk  of  the  Court  of  General  Sessions  shall 
be  performed  by  the  clerk  of  the  Court  of  Quarter  Sessions, 
and  Oyer  and  Terminer  for  the  city  and  county  of  Philadelphia." 
The  relator,  Andrew  Flick,  who  was  elected  in  .October,  1842, 
clerk  of  the  Court  of  Quarter  Sessions,  then  only  possessing  the 
limited  jurisdiction  stated,  claims  in  this  proceeding,  a  legal  right 
to  act  as  clerk  of  the  Court  of  Quarter  Sessions  while  sitting  for 
the  trial  of  offences  over  which  the  repealed  Court  has  exclusire 
jurisdiction,  and  insists  that  the  7th  section  of  the  Act  of  184S, 
under  which  Mr.  Kline  has  heretofore  acted  as  clerk  of  this  de- 
partment of  the  Court  of  Quarter  Sessions,  is  unconstitutional 
and  void.  And  whether  this  law  is  or  is  not  unconstitutional, 
has  been  the  sole  subject  of  discussion  in  the  argument,  and  is 
now  that  for  decision.  The  constitutional  provisions  involved  in 
*«l9f;i  ^^'®  inquiry,  are  to  be  found  in  the  *8d  section  of  the 
-^  6th  article,  and  are  these :  Prothonotaries  and  clerks  of 
courts,  &c.,  shall  at  the  times  and  places  of  election  of  represen- 
tatives, be  elected  by  the  qualified  electors  of  each  county,  or 
the  districts  over  which  the  jurisdiction  of  the  courts  extend,  and 
shall  be  commissioned  by  the  Governor  for  three  years,  if  they 
shall  so  long  behave  themselves  well,  and  until  their  successors 
shall  be  duly  qualified.  The  legislature  shall  provide  by  law  the 
number  of  persons  in  each  county  who  shall  hold  said  offices, 
and  how  many  and  which  of  said  offices  shall  be  held  by  one 
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person.  Vacancies  in  any  of  the  said  offices  shall  be  filled  by 
the  Governor,  to  continue  until  the  next  general  election,  and 
until  successors  shall  be  elected  and  qualified  as  aforesaid. 

Now  it  is  true,  that  if  the  seventh  section  of  the  Act  of  8d  day 
of  February,  1848,  abolishing  the  Court  of  General  Sessions,  and 
transferring  its  jurisdiction  to  the  Court  of  Oyer  and  Terminer 
and  Quarter  Sessions  of  the  County  of  Philadelphia,  is  in  (lirect 
conflict  with  the  Constitution,  the  law  must  undoubtedly  give  way 
and  the  Constitution  prevail.  But  while  in  a  clear  and  manifest 
case,  this  Court  would  not  hesitate  in  pronouncing  for  the  Consti- 
tution, and  against  the  law ;  yet  such  a  high  power  ought  not  to  be 
exercised  by  the  judiciary  in  a  case  of  doubtful  character.  Other- 
wise, collisions  cannot  fail  to  arise,  between  the  legislature  and 
and  judicial  departments  of  government,  promotive  of  all  other 
consequences,  than  those  of  advantage  to  the  common  weal.  It 
is  only  by  the  cautious  and  prudent  exercise  of  this  great  con- 
servative power  by  the  judiciary,  that  we  can  anticipate  its  per- 
petuity in  our  political  system.  Invoking  it  on  too  frequent 
occasions,  and  supporting  its  exercise  by  critical  niceties  and  re- 
fined subtleties,  will  be  the  certain  precursors  of  its  extirpation ; 
while  its  manly  and  unhesitating  employment  in  those  cases  in 
which  ill-considered  laws  have  manifestly  infracted  great  consti- 
tutional rights,  will  ever  maintain  it  as  one  of  the  great  pillars  of 
public  liberty. 

But  is  the  seventh  section  of  the  Act  of  February,  1843,  an 
enactment  of  this  latter  character  7  We  cannot,  after  a  very  care- 
ful consideration  of  the  subject,  come  to  such  a  conclusion,  nor 
can  we  perceive  where  it  infracts  the  rights  of  the  people  or  those 
of  the  relator.  In  the  abstract,  and  independent  of  constitutional 
exception,  the  justice  of  the  section  is  unquestionable.  In  Octo- 
ber, 1840,  a  Criminal  Court  of  universal  jurisdiction  is  in  exist- 
ence in  the  city  and  county,  to  the  clerkship  of  which,  the  people 
elect  the  defendant,  and  as  such,  he  is  duly  commissioned  by  the 
Governor,  for  the  term  of  three  years.  In  February,  1843, 
nearly  one  year  before  the  time  of  the  expiration  of  the  defend- 
ant's commission,  the  legislature  see  fit  to  abolish  the  Court  and 
to  vest  its  jurisdiction  in  the  judges  of  their  civil  tribunal.  But 
while  they  repeal  the  Court,  they  are  unwilling  to  deprive  the 
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defendant  of  an  official  appointment  conferred  on  him  by  the 
people.  To  accomplish  this  result  they  declare,  that  he  shall 
exercise  the  same  duties,  and  receive  the  same  emoluments,  for 
*^2B1  ^^^  ^same  time,  under  the  new  tribunal,  which  he  was 
elected  to  exercise  and  receive  under  the  abolished  tribunal. 
Is  such  an  enactment,  based  as  it  is  on  natural  justice,  an  usur- 
pation, of  the  rights  of  the  people  to  elect  the  '^  clerks  of  courts  ?" 
Surely  not.  So  far  from  taking  from  the  people  any  right,  its 
tendency  is  to  preserve  to  the  officer  elected  by  the  people,  the 
functions  and  emoluments  which  they  had  conferred  upon  him 
for  a  fixed  period.  The  law  is  the  exercise  of  a  power  to  con- 
serve, not  to  destroy ;  to  carry  out  the  popular  will,  not  to  thwart 
it.  As  difficult  is  it  to  perceive  how  the  relator  is  aggrieved  by 
it.  It  deprives  him  of  nothing,  either  of  authority  or  emolument, 
which  his  fellow  citizens  thought  proper  to  bestow  on  him  in 
October  last.  He  has  everything  in  as  ample  and  perfect  a 
manner  now,  as  when  be  asked  and  received  his  office  then.  Nay, 
more  than  this,  the  very  law,  of  the  operation  of  which  he  com- 
plains, greatly  increases  his  emoluments  after  October  next,  by 
consolidating  in  his  office  the  two  distinct  offices  of  Clerk  of  the 
Quarter  Sessions  and  Clerk  of  the  General  Sessions;  an  in- 
crease of  emolument,  though  in  this  instance  worthily  bestowed, 
certainly  not  in  his  contemplation,  nor  in  that  of  the  electors,  when 
he  was  chosen  to  the  one  office.  If  any  suffer  at  all  under  the 
operation  of  this  law,  it  is  the  people,  who  might  with  some  plau- 
sibility say,  that  if  the  legislature  saw  fit  to  abolish  the  office, 
they  the  people  had  given  to  one  citizen,  they  ought  not  for  any 
period  have  conferred  it  on  another  officer,  but  should  have  called 
upon  the  people  to  elect  a  new  officer. 

We  approach,  therefore,  the  question  of  the  constitutionality 
of  this  law,  unembarrassed  by  any  apparent  infraction  of  the 
vested  interests  of  the  party  asserting  its  nullity,  whose  claim 
in  our  judgment  rests  on  dry  legal  rights,  operating  to  take 
from  the  defendant  what  in  simple  inartificial  justice  properly 
belongs  to  him. 

The  effect  of  the  Act  of  the  Sd  February,  1848,  was  to  abolish 

an  existing  tribunal,  possessing  almost  exclusive  criminal  jurisdic 

lion,  and  to  impose  its  jurisdiction  and  powers  on  another  tribu- 
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nal  (the  Court  of  Quarter  Sessions),  then  organized  for,  and 
executing  functions  of  essentially  a  civil  character.     To  enable 
the  latter  Court  to  perform  its  new  duties,  a  clerk  became  an 
indispensable  executive  instrument.     If  the  clerk  of  the  old  civil 
tribunal  becomes  by  virtue  of  his  office,  clerk  of  the  new  court, 
then  indeed  is  the  law  which  assigns  another  officer  to  this  duty 
a  mere  nullity ;  but  if  the  legislature  had  the  authority  either  to 
authorize  the  election  of  a  new  officer  by  the  people  to  execute 
these  duties,  or  if  they  had  the  right  to  charge  them  on  the  clerk 
of  any  existing  Court  so  selected,  the  exception  to  the  law  fails. 
It  is  in  vain  to  look  to  the  letter  of  the  Constitution  for  such  a 
contingent  franchise  possessed  by  any  existing  officer.     It  is  not 
to  be  found  there  in  terms,  and  if  it  exists  at  all,  it  must  arise 
from  some  necessary  and  inevitable  implication.     For  nothing 
short  of  this  will  justify  the  extension  of  the  plain  letter  of  a 
fundamental  law,  whose  inviolability  is  best,  if  not  only  preserved 
by  the  strict  construction.     Most  of  the  disturbing  influences 
which  now  *agitate  our  country,  arise  from  entering  into  r^^qofr 
the  boundless  and  agitated  sea  of  construction,  rather  than 
following  the  broad  landmarks  and  plain  headlands  laid  down  in 
the  national  chart.     That  no  such  implication  exists  in  the  case 
of  the  regulator,  or  of  any  other  elective  officer,  seems  too  plain 
for  argument.     Suppose  the  legislature  should  see  fit  to  organize 
in  this  county  a  Court  of  Chancery  with  all  the  process,  pro- 
ceedings and  paraphanalia  of  such  a  plenary  tribunal,  and  con- 
stitute the  Judges  of  the  Common  Pleas,  or  of  the  District  Court, 
chancellors  ex  officio.     Would  they  not  have  the  right  to  make 
a  new  clerk  of  the  Court,  by  whatever  name  he  might  be  called 
elective  by  the  people  ?    Would  the  prothonotaries  of  either  of 
these  Courts  have  an  ex  officio^  and  exclusive  right  to  these  offices 
under  the  Constitution  ?   It  is  for  the  advocate  of  such  a  doctrine, 
if  any  there  be,  to  bring  to  light  the  dark  corner  of  the  Consti- 
tution, which  so  operates.  Again,  suppose  the  proposition  to  have 
been  carried  out,  which  we  know  was  made,  to  impose  the  crimi- 
nal jurisdiction  of  the  city  and  county  of  Philadelphia,  on  the 
judges  of  the  District  Court  and  Court  of  Common  Pleas  jointly, 
who  then  would  have  been  their  ex  officio  clerk  ?     This  would  in- 
deed have  presented  a  puzzling  question  at  the  outset  of  the  pro- 
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posed  tribunal,  had  the  doctrine  of  implication  prevailed.  The 
judges,  however,  would  most  likely  have  solved  the  riddle,  by 
declaring  neither  to  be  officers  of  the  new  jurisdiction,  and  by  re- 
quiring the  legislature  to  complete  the  law  before  attempting  to 
carry  it  into  effect. 

If,  as  we  suppose,  no  sort  of  doubt  could  exist  as  to  the  right  of 
the  legislature  in  either  of  these  cases  to  provide  for  the  election 
by  the  people  at  the  next  general  election,  after  the  passage  of  the 
law,  what  is  to  prevent  them  from  vesting  the  execution  of  such 
new  duties  in  an  existing  officer  so  elected  ?  They  possess  such 
power  by  the  express  words  of  the  Constitution.  ^^  The  legisla- 
ture shall  provide  by  law  the  number  of  persons  in  each  county 
who  shall  hold  said  offices,  and  how  many  and  which  shall  be 
held  by  one  person,"  is  the  language  of  the  instrument.  The 
vital  principle  which  the  Constitution  had  in  view  to  assert,  was 
the  election  of  county  officers  by  the  people  at  fixed  times  and 
for  fixed  periods,  the  details  by  which  this  principle  was  to  be 
carried  out  being  left  to  the  legislature.  It  is  admitted  that  no 
assignment,  or  disposition  of  a  county  office,  inconsistent  with 
this  principle  could  be  made  by  the  legislature.  The  duties  of  a 
county  office  must,  when  created,  be  given  to  a  new  officer  to  be 
elected  by  the  people,  or  assigned  to  an  old  one.  who  has  passed 
that  ordeal,  and  who  acts  under  that  responsibility.  In  many  of 
the  small  counties  of  the  State,  all  the  county  offices  are  held  by 
one  individual :  in  others  they  are  dirided  among  two  or  more 
persons.  This  is  done  under  legislative  authority  exercised  by 
the  Constitution.  The  express  grant  of  authority  to  unite  all 
the  county  officers  in  one  individual,  embraces  the  right  to  assign 
duties  arising  under  new  laws,  either  to  a  new  officer,  or  to  an 
existing  one,  elected  by  the  people.     This  is  one  of  the  natural 
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and  necessary  ^implications,  which  are  admissible  in  the 


construction  of  the  Constitution,  on  the  strictest  practical 
principles.  Now  what  is  the  case  before  us.  A  Court  is  in  exist- 
ence having  «  clerk  duly  elected.  The  legislature  see  fit  to  abol- 
ish the  Court,  but  retain  the  clerk  in  existence  during  his  official 
term  for  which  he  has  been  chosen,  and  assign  him  for  that  period 
and  no  longer,  the  right  to  execute  his  old  duties  in  the  new  tribunal 

to  which  the  jurisdiction  of  his  original  Court  has  been  transferred. 
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In  our  opinion  they  have  the  same  right  to  do  this,  that  they 
wonid  have  to  empower  any  other  of  the  county  officers  elected 
by  the  people  to  act  as  clerk  of  the  new  tribunal,  by  consoli- 
dating the  new  with  its  old  duties. 

There  is  nothing  novel  in  this,  either  under  the  old,  or  new 
Constitution.     Thus  by  the  12th  section  of  the  Act  of  the  19th 
of  March,  1838,  creating  the  Court  of  Criminal  Sessions,  in 
which  was  vested  the  entire  jurisdiction  over  crimes  and  misde- 
meanors formerly  triable  in  the  Mayor's  Court  of  the  City  and 
Court  of  Quarter  Sessions  of  the  County  of  Philadelphia,  the 
clerk  of  the  Quarter  Sessions  of  the  County  of  Philadelphia  was 
declared  to  be  ex  officio  clerk  of  the  said  Court.     Now  if  the 
present  act  is  unconstitutional,  so  was  that,  for  the  legislature 
had  no  more  right  to  devest  the  Governor  of  the  power  of  appoint- 
ment of  a  clerk  of  Criminal  Sessions  under  the  old  Constitution, 
than  they  would  have  to  take  from  the  people  the  right  to  elect 
under  the  new.     Indeed  that  was  exactly  this  case,  for  there  an 
old  officer  of  one  Court  was  charged  with  executing  the  duties  of 
his  old  office  when  transferred  to  a  new  tribunal.     And  yet  the 
constitutionality  of  this  act  was  never  called  in  question  by  the 
executive  authority,    which  is  rarely  remiss  in  asserting  its 
rights.     The  officer  so  designated  continued  to  execute  the  duties 
prescribed  to  him  until  an  election  for  clerk  of  the  Criminal 
Sessions  took  place  in  October,  1839,  under  the  general  law 
pa8sed*pursuant  to  the  amended  Constitution.     Again,  under  the 
amended  Constitution,  when  the  ^^  General  Sessions"  was  consti- 
tuted, which  had  given  to  it  in  addition  to  the  jurisdiction  pos- 
sessed by  its  predecessor  the  '^  Criminal  Sessions "  concurrent 
jurisdiction  with  the  Court  of  Oyer  and  Terminer,  in  all  matters 
previously  within  the  jurisdiction  of  the  latter  Court,  it  was  de- 
clared that  the  duties  incident  to  the  Court  of  General  Sessions 
then  performed  by  the  clerk  of  the  Oyer  and  Terminer  and 
General  Quarter  Sessions,  should  continue  to  be  performed  by 
said  clerk.     Under  this  law  Mr.  Flick  and  his  predecessor,  in 
virtue  of  their  offices  of  clerk  of  the  Oyer  and  Terminer,  exe- 
cuted the  same  duties  in  the  General  Sessions  that  they  would  have 
been  authorized  to  do,  if  the  business  executed  by  them  had  been 

done  in  the  Oyer  and  Terminer  or  Sessions.     Here  again  is  the 
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case  of  an  old  officer  charged  with  the  execution  of  his  old  duties 
in  a  new  tribunal,  to  which  the  jurisdiction  of  the  Court  to 
which  he  had  originally  been  appointed,  had  been  transferred. 
This  is  exactly  the  present  case,  only  the  parties  are  reversed. 
The  constitutionality  of  this  part  of  the  law  was  never  asserted, 
but  Mr.  Flick  the  relator,  continued  to  *act  under  it 
^  until  the  repeal  of  the  General  Sessions.  It  was  indeed 
contended  that  the  clerk  of  the  General  Sessions  was  required 
to  be  elected  at  the  general  election  succeeding  the  passage  of 
the  law  creating  the  Court,  and  he  was  accordingly  so  elected. 
But  whether  the  legislature  could  continue  the  old  officer  in  a 
new  office  beyond  the  general  election  ensuing  the  creation  of 
the  office  which  was  that  case,  is  a  different  question  from  the 
question  whether  they  could  so  continue  him  until  the  general 
election  ensuing,  which  is  this  case.  The  point,  however,  of  the 
legal  necessity  for  an  election  of  clerk  of  the  General  Sessions  at 
the  general  election  in  1840,  is  not,  however,  the  matter  in 
hand,  nor  do  we  mean  to  express  any  opinion  upon  it.  Upon 
the  best  consideration  we  have  been  able  to  give  the  subject,  we 
see  nothing  in  the  7th  section  of  the  Act  of  1843,  which  x^om- 
promises  the  constitutional  rights  of  the  citizens  of  this  county, 
or  of  any  officer  elected  by  them ;  but  that  it  is  a  constitutional 
and  valid  enactment  to  be  respected  and  obeyed  accordingly. 

Judgment  for  defendant. 


In  the  Court  of  Quarter  Seeeions  of  Chester  County. 
Commonwealth  v.  Cyrus  Irwin. 

1.  A  new  trial  wiU  not  be  granted  to  help  the  negligence  of  the  party,  to  care 
his  mistake,  or  to  give  him  an  opportunity  of  urging  on  a  second  triab 
what  he  ought  to  haye  brought  forward  on  the  first. 

2.  And  it  was,  therefore,  refused,  where  a  defendant  on  his  trial  for  a  libel, 
omitted  to  bring  to  the  notice  of  the  jury,  a  supposed  discrepancy  between 
the  proof  and  the  allegation  of  the  indictment. 

3.  In  criminal  cases  there  must  be  some  repugnancy  between  the  reputation 
sought  to  be  established  for  the  defendant,  and  the  nature  of  the  offence 
charged,  to  make  eridence  of  moral  character  admissible. 
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4.  A  new  trial  will  not  be  granted,  because  the  judge  who  tried  the  case 
erroneously  rejected  eyidence  offered  by  the  defendant,  where  it  is  of  such 
a  character  as  that  it  ought  not,  if  received,  to  have  produced  a  different 
verdict. 

The  defendant  had  been  convicted  of  making  and  publishing 
a  libel,  whereupon  a  motion  was  made  for  a  new  trial. 

The  opinion  of  the  Court  was  delivered  by 

Bbll,  p.  J. — The  first  and  second  reasons  for  a  new  trial  filed  in 
this  case  are,  in  substance,  that  the  proof  adduced  by  the  Com- 
monwealth did  not  support  the  allegations  of  the  indictment  in 
certain  material  particulars.  To  establish  this  position,  it  has 
been  shown,  that  the  name  ^^  Wagonseller,"  mentioned  in  one  of 
the  innuendoes,  ought  to  have  been  ^^  Wagon^aZ?,"  and  that  in 
setting  out  the  libellous  matter,  certain  words  contained  in  the 
defendant's  original  publication,  as,  "of,"  "in,"  "and,"  are 
omitted  in  the  indictment,  which  omission,  however,  does  not 
affect  the  sense  of  the  libel,  or  in  any  degree  alter  its  meaning. 
Whether  these  differences  constitute  such  a  variance  between  the 
allegata  et  probata^  as  might  have  been  taken  advantage  of  on 
the  trial,  we  do  not  feel  called  on  *to  decide,  because  we 
are  clearly  of  opinion  that  the  objection  comes  too  late.  '- 
On  the  trial  of  the  cause,  no  notice  whatever  was  taken  of  these 
supposed  discrepancies  between  the  proof  and  the  pleadings.  The 
attention  of  the  Court  and  jury  was  not  in  any  way  called  to 
them  by  the  counsel  for  the  defendant,  nor  their  opinions,  in  re- 
spect to  them,  asked.  The  point  is  now,  for  the  first  time  made, 
and  it  presents  the  question  whether,  in  an  application  addressed 
to  the  discretion  of  the  Court,  for  the  prevention  of  injustice,  it 
can  be  permitted  to  a  party  who,  on  his  trial,  has  remained  totally 
silent  as  to  one  branch  of  his  defence  and  taken  the  chance  of  a 
verdict  in  his  favor,  to  turn  round  and  ask  that  the  finding  of 
a  jury,  in  a  case  in  which  they  are  the  constitutional  judges  of 
the  law  and  the  fact,  be  set  aside  on  a  merely  technical  objection, 
upon  which  they  have  never  been  called  to  pass  ?  and  that,  too, 
on  the  ground  that  they  have  found  against  facts.  If  the  ques- 
tion were  a  new  and  open  one,  it  must,  necessarily,  be  answered 

in  the  negative,  for  such  a  course  would  be,  in  effect,  to  entrap  a 
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jury  and  then  call  on  the  Court  to  reward  the  adroitness  of  the 
defendant,  or,  at  least,  to  help  his  negligence  or  mistake.  It 
would  he  to  use  the  power  of  granting  new  trials,  not  for  the 
purpose  of  promoting  and  estahlishing  justice,  which  is  its  proper 
office,  hut  to  impede  and  obstruct  it.  But  the  question  is  already 
decided.  It  has  been  repeatedly  settled  that  a  new  trial  will  not 
be  granted  to  help  the  negligence  of  a  party  to  cure  his  mistake, 
or  to  give  him  an  opportunity  of  urging  in  a  second  trial  what  he 
ought  to  have  brought  forward  on  the  first.  Of  the  numerous 
cases  on  this  subject  we  will  content  ourselves  by  citing  three  or 
four.  In  Ralston  v.  Cummins,  2  Yeates  436,  which  was  an  ac- 
tion indebitatus  a$9ump9it^  the  defendant  moved  for  a  new  trial 
because  the  action  ought  to  have  been  covenant.  But  the  Court 
satisfied  that  justice  had  been  done  by  the  verdict,  refused  the 
motion,  saying,  ^^  we  will  not  determine  the  legal  question  now 
started,  and  whatever  our  sentiments  may  be  thereon,  we  will  not 
turn  the  plaintiff  round  to  a  new  form  of  action,  on  a  mere  tech- 
nical exception." 

In  Gorgerat  v.  M'Carty,  1  Yeates  253,  it  was  insisted,  that  a 
judgment  of  nonsuit  should  be  taken  off,  because  the  plaintiff's 
counsel  had  been  misled  by  an  incorrect  report  of  a  judicial  deci- 
sion, and  had  therefore,  come  unprepared  to  prove  certain  facts 
they  believed  to  be  essential.  But  it  was  held  that  the  plaintiffs 
were  bound  to  prove  their  case  as  laid  in  the  declaration,  and 
that  the  mistake  of  the  party  or  his  counsel  was  not  a  ground 
for  a  new  trial. 

In  Peters  v.  Phoenix  Insurance  Company,  3  S.  &  R.  25,  the 
plaintiff,  in  an  action  on  a  policy  of  insurance  on  a  ship,  recov- 
ered as  for  a  total  loss.  The  contest  before  the  jury  was,  whether 
the  recovery  should  be  for  a  total  or  only  a  partial  loss.  The 
defendants  asked  for  a  new  trial  for  the  reason  inter  aliay  that 
the  jury  having  charged  them  with  a  total  loss  ought  to  have 
allowed  them  the  freight  earned  by  the  vessel  after  she  received 
her  death  wound.  But  the  Court  said,  ^^  if  this  point  had  been 
*8311  ^^S^^  ^^  ^^  tti^Xj  and  *the  judge  had  given  his  opinion 
against  the  defendants,  it  would  have  been  proper  now  to 
take  it  into  consideration ;  but  the  claim  of  freight  was  not  made 

then,  and  therefore  cannot  be  a  reason  for  a  new  trial." 
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So  in  M*Dermott  v.  The  U.  S.  Insurance  Company,  3  S.  &  R. 
604,  the  judge  who  tried  the  cause  at  nisi  priu%^  was  of  opinion 
and  so  charged  the  jury,  that  an  award  set  up  by  the  defendants 
barred  the  plaintiff's  action:  the  claim  being  only  for  a  loss 
under  a  policy  of  insurance.  A  new  trial  was  asked  for  on  the 
ground  of  misdirection,  because,  although  the  award  might  ope- 
rate to  bar  the  claim  for  a  loss,  yet  under  one  count  in  the 
declaration,  the  plaintiff  might  have  claimed  a  return  of  premium, 
and  therefore  the  judge  went  too  far  in  saying  the  award  barred 
the  action.  But  to  this  the  Court  answered,  ^^  Although  the 
declaration  was  sufficient  to  include  a  claim  of  return  of  premium, 
yet  the  plaintiff's  counsel  opened  their  case  as  claiming  for  a  loss 
only ;  they  went  through  their  evidence  with  that  declared  view ; 
the  defendants  then  gave  their  evidence,  and  the  Court  was 
appealed  to  for  its  opinion  on  the  meaning  of  the  award,  and 
gave  it  without  hearing  one  word  about  a  premium.  Under 
these  circumstances,  it  might  lead  to  great  inconveniences,  if  this 
Court  should  order  a  new  trial.  The  judge  decided  correctly  in 
every  point  submitted  to  him,  and  it  was  the  business  of  the 
counsel  to  bring  forward  every  point  on  which  they  desired  a 
decision." 

The  rule  is  the  same  in  New  York.  There  in  Sherman  v. 
Crosby,  11  Johns.  R.  70,  the  defendant  relied  on  a  set-off  of  a 
debt  due  to  one  of  them.  The  plaintiff  objected  to  the  sufficiency 
of  a  receipt  as  evidence  to  prove  the  existence  of  this  debt,  but 
the  objection  was  overruled,  and  the  plaintiff  suffered  a  nonsuit. 
There  was  no  other  point  raised  at  the  trial,  but,  on  the  motion 
to  take  off  the  nonsuit,  the  plaintiff  urged  that  the  defendants 
could  not  set  off  a  debt  due  to  one  of  them  against  their  joint 
debt.  But  this  objection  was  not  listened  to,  for  it  was  held, 
^^  It  is  too  late  for  the  plaintiff  now  to  object  to  the  set-off  on  the 
ground  that  it  was  setting  off  the  separate  debt  of  one  of  the 
defendants  against  the  joint  debts  of  both  the  defendants.  The 
objection  might  have  been  good  if  made  at  the  trial,"  and  the 
motion  to  set  aside  the  nonsuit  was  denied. 

To  the  same  effect  is  the  case  of  Jackson  ex  dem.  Beekman  v. 
Stephens,  IS  Johns.  R.  495.  In  ejectment  a  verdict  passed  for 
the  plaintiff,  and  on  a  motion  for  a  new  trial  the  Court  said, 
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^^  The  lessor  of  the  plaintiff  having  deduced  a  regular  title  to 
himself,  he  is  entitled  to  recover,  unless  the  defendant  is  pro- 
tected hj  his  length  of  possession.  On  this  point  there  might 
have  been  some  reason  to  doubt,  had  it  been  made  a  question 
upon  the  trial.  Whether  there  had  been  a  twenty  years  adverse 
possession  or  not,  was  matter  proper  for  the  determination  of  the 
jury ;  and  the  case  furnishes  pretty  strong  evidence  on  this  point, 
at  least  up  to  what  is  called  the  middle  line.  But  as  the  ques- 
tion does  not  appear  to  have  been  at  all  submitted  to  the  jury, 
we  must  presume  it  was  abandoned  on  the  trial,  and  the  motion 
for  a  new  trial  must  be  denied." 

*^  have  cited  the  judgment  in  these  cases  somewhat  at 
-■  large,  because  the  reasoning  on  which  they  are  founded 
seem  to  us  to  be  directly  applicable  to,  as  it  is  conclusive  against 
the  defendant's  motion  in  this  case,  so  far  as  it  is  based  on  the 
two  first  reasons.  As  is  said  in  some  of  the  cases,  if  injustice 
was  the  result  of  the  verdict,  because  of  his  omitted  matter  of 
defence,  and  the  defendant  had  no  other  redress  than  through 
the  medium  of  a  new  trial,  we  would  stretch  a  point  in  his  favor 
even  at  this  late  hour,  but  we  must  not  open  our  ears  to  a  mere 
technical  difficulty  not  made  for  the  first  time,  where  the  verdict 
is  consistent  with  the  merits. 

The  third  reason  filed  remains  to  be  considered.  After  the 
Commonwealth  had  concluded  its  evidence,  the  defendant  called 
a  witness  and  propounded  to  him  the  question,  ^^  What  kind  of  a 
character  does  the  defendant  bear  as  a  peaceable  and  orderly 
man?"  To  this  question  the  Commonwealth  objected,  and  the 
Court  sustained  the  objection  and  would  not  permit  the  question 
to  be  put.  It  is  asserted  that  in  this  there  was  error,  and  there- 
fore a  new  trial  ought  to  be  granted. 

^'  As  the  business  of  trial  is  to  ascertain  the  truth  of  the  alle- 
gations put  in  issue,  no  evidence  is  admissible  which  does  not 
tend  to  prove  or  disprove  the  issue  joined."  A  fact,  therefore, 
which  from  its  nature  does  not  tend  to  enlighten  the  jury  on  the 
subject-matter  of  inquiry,  ought  not  to  be  heard.  To  this  con- 
dition, evidence  of  moral  character  of  the  party  is  as  subject  as 
any  other  species  of  proof,  and  although  the  rule  is  not  very 
distinctly  laid  down  in  our  treatises  on  evidence,  I  take  it  to  be 
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that,  in  criminal  cases,  in  introducing  proof  of  character,  regard 
must  be  had  to  the  nature  of  the  offence  charged  against  the 
party,  and  inquiry  ought  to  be  as  to  the  reputation  of  the  indi- 
vidual for  habit  of  life  or  mode  of  thought,  feeling,  or  action, 
inconsistent  with  his  alleged  guilt  or  innocence.  It  is,  in  prin- 
ciple, admissible  wherever  a  reasonable  presumption  arises  from 
it,  as  to  the  fact  in  question  ;  as  that  a  person  of  known  probity 
or  humanity  would  not,  probably,  commit  a  dishonest  or  out- 
rageous action.  Thus,  upon  indictments  for  larceny  or  fraud  of 
any  description,  the  general  character  of  the  defendant  for 
honesty  is  admissible,  and  where  the  indictment  charges  on  the 
defendant  any  violetice  committed  against  the  person  of  an  indi- 
vidual, or  against  the  public  peace,  evidence  may  be  adduced  by 
him  of  his  general  character  for  humanity  and  peaceable  conduct. 
Starkie,  Ex.  P.  iv.,  Ed.  of  1830,  p.  365.  So  in  the  trial  of  an 
indictment  for  a  seditious  libel,  containing  treasonable  matter, 
evidence  of  general  character  for  loyalty  would  be  pertinent. 
But  on  the  trial  of  this  indictment  charging  the  defendant  with 
the  covert  making  and  publication  of  a  libel  against  a  private 
individual,  involving  no  charge  of  violence  or  breach  of  the  peace, 
I  was  at  a  loss  to  perceive  and  still  cannot  understand,  how  proof 
that  the  defendant  was  reputed  to  be  an  orderly  and  peaceable 
man,  could  raise  any,  even  the  most  remote,  legitimate  presump- 
tion on  the  question  of  his  guilt  or  innocence.  It  is  true  that 
*Starkie  says  in  one  line,  such  evidence  is  admissible  upon 
an  indictment  for  a  libel,  and  cites  as  his  authority  for  ^ 
this  general  position,  Bex  v.  Harris,  2  St.  Tr.  1088*  The  case  is 
not  to  be  found  in  the  volume  referred  to,  but  it  is  reported  in  7 
St,  Tr.  926,  and  was  tried  before  Scroggs,  C.  J.,  in  82  Car.  II, 
A.  D.  1680.  It  was  an  indictment  for  a  seditious  libel,  reflecting 
on  the  king  and  his  government,  and  was  tried  in  thcf^  disorderly 
and  somewhat  tumultuous  manner  which  appears  to  have  been 
the  fashion  of  the  day,  when  the  party  was  charged  with  a  politi- 
cal offence  of  an  exciting  character.  In  the  course  of  a  conver- 
sation between  the  recorder  who  prosecuted  for  the  crown,  the 
Chief  Justice  and  the  defendant's  counsel,  a  neighbor,  says  the 
report,  was  called  by  Mr.  Williams  to  give  an  account  of  Mr. 
Harris,  when  the  neighbor  said,  ^^  My  lord,  I  have  known  him 
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about  a  twelve  month,  and  have  always  looked  upon  him  to  be  a 
fair  conditioned  and  quiet,  peaceable  man ;  he  is  and  has  been  so 
reported  among  his  neighbors ;  and  I  have  never  seen  any  thing 
from  him  but  what  was  very  quiet  and  peaceable."  To  this  the 
recorder  (Sir  George  Jeffries,)  remarked,  ^^A  bookseller  that 
caused  a  factious  book  to  be  printed,  or  reprinted  if  it  was  printed 
before,  is  a  factious  fellow,"  and  the  Lord  C.  J.  observed,  ^'  You 
say  right."  Wherefore  another  neighbor  of  Harris  was  called, 
and  being  asked  if  he  was  acquainted  with  him,  and  if  he  was 
wont  to  oppose  or  to  scandalize  the  king  or  government  ?  said, 
*^  He  never  heard  such  a  thing  of  him."  The  recorder  answered, 
^^  I  presume  that  none  of  these  do  stand  by  him  in  such  a  thing, 
but  he  being  advertised  of  it,  and  being  asked  why  he  would  offer 
to  expose  to  sale  such  a  book  as  this  7  he  answered  that  ^*-  he  had 
a  thousand  persons  that  would  stand  by  him."  No  further  notice 
is  taken  of  this  evidence  of  character  as  being  of  any  conse- 
quence, and  finally  the  Chief  Justice  rated  the  jury  for  retiring 
from  the  bar  before  finding  the  defendant  guilty.  I  have  been 
thus  particular  in  noticing  this  case,  to  show  that  the  testimony 
was  given  without  objection  or  discussion,  and  that,  in  fact,  no 
calm  deliberation  seems  to  have  been  had  on  any  topic  connected 
with  the  investigation ;  and  I  think  on  examination  it  will  be 
found  that,  if  the  case  can  be  cited  as  authority,  for  any  rule  or 
principle,  it  will  establish  the  position,  I  have  thought  to  be  the 
true  one,  namely,  that  there  must  be  some  repugnance  between 
the  reputation  sought  to  be  established  and  the  nature  of  the 
offence  charged,  to  make  evidence  of  moral  character  admissible. 

But  admitting  the  testimony  ought  to  have  been  received,  we 
do  not  think  such  an  error  was  committed  in  its  rejection  as,  under 
the  circumstances  of  the  case,  entitles  the  defendant  to  have  a  new 
trial  for  this  reason. 

In  a  case  of  1  Burr.  54,  it  is  said  by  Lord  Mansfield,  that  a 
new  trial  ought  not  to  be  granted  to  gratify  litigious  passions 
upon  every  point  of  summum  ju%.  Upon  this  principle  it  has 
been  held,  that  in  cases  where  the  damages  are  trifling,  a  new  trial 
will  not  be  granted,  merely  to  give  the  party  objecting,  an  oppor- 
*3341  *^°^^y  ^  recover  a  *verdict  for  nominal  damages  or  a 
judgment  for  costs,  though  there  may  have  been  a  misdi- 
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rection  by  the  judge,  or  an  improper  rejection  of  evidence  which  in- 
fluenced the  first  verdict.  Hyatt  v.  Wood,  3  Johns.  B.  289,  and  the 
cases  there  cited ;  Fleming  v.  Gilbert,  Ibid.  528.   And  in  another 
case,  Edmunson  v.  Machell,  2  Term  R.  4,  the  Court  decided  that 
they  would  not  grant  a  new  trial  on  a  technical  objection  in  point 
of  law  to  the  direction  of  the  judge,  when  they  saw  justice  had 
been  done  though  the  misdirection  in  that  instance  clearly  swayed 
the  jury,  and  the  damages  given  were  large.    In  this  case  the 
almost  trite  observation  is  made,  that  an  application  for  a  new 
trial  is  an  application  to  the  discretion  of  the  Court,  who  ought 
to  exercise  it  in  such  a  manner  as  will  best  answer  the  ends  of 
justice.     When  a  motion  for  a  new  trial  is  grounded  on  a  misdi- 
rection, the  first  inquiry  is,  whether  it  was  in  a  material  point  and 
affected  the  merits  of  the  case.     The  Court  always  makes  this 
inquiry.     Edwards  v.  Evans,  8  East  451 ;  iSeare  v.  Prentice,  8 
East  348 ;  Dall  v.  Lyn,  10  Johns.  B.  651 ;  Depeyster  v.  Columbia 
Ins.  Co.,  2  Caines'  R.  90 ;  Estwick  v.  Cailland,  5  Term  B.  425. 
And  as  is  said  in  Fleming  v.  Gilbert,  they  are  bound  in  the  exer- 
cise of  a  sound  discretion,  to  do  so,  otherwise  there  would  be  no 
end  to  new  trials  and  the  remedy  would  be  worse  than  the  dis- 
ease.    The  same  rule  obtains  where  incompetent  evidence  has 
been  received.     Neilson  v.  Columbia  Insurance  Co.,  1  Johns.  B. 
804.     And  in  the  case  of  testimony  discovered  subsequently  to 
the  trial,  the  inquiry  always  is,  would  it  probably  produce  a  dif- 
feaent  verdict  if  a  new  trial  were  granted  ?  Moore  v.  Philadelphia 
Bank,  5  S.  &  B.  42.     That  the  same  inquiry  is  to  be  made  in  the 
case  of  rejected  evidence,  is  shown  by  the  interrogative  affirma- 
tion of  Lord  Eldon,  in  the  warden  of  St.  Paul's  v.  Morris,  9  Ves. 
155.     ^^  Is  the  Court  necessarily  to  grant  a  new  trial  if  material 
evidence  was  rejected  ?  or  is  it  not  at  liberty,  supposing  it  mate- 
rial, to  consider  in  what  degree  it  is  so ;  and  whether  the  materi- 
ality is  such  that,  because  it  was  rejected,  a  new  trial  must  be 
granted,  even  if  the  conscience  of  the  Court  is  satisfied  that  the 
conclusion  is  right  ?     He  adds,  ^^  The  question  which  I  think  the 
Court  ought  to  ask  itself  is,  whether  the  jury  would  miscarry  in 
making  a  different  conclusion  upon  the  rejected  evidence.''  In  the 
case  of  Potter  v,  Lansing,  1  Johns.  B.  222-3,  where  certain  evi- 
dence offered  had  been  rejected,  the  Supreme  Court  of  New  York 
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treat  the  two  cases  as  coming  within  the  same  principle.  On  a 
motion  for  a  new  trial  they  say,  ^^  In  granting  new  trials,  npon 
the  subsequent  discovery  of  testimony,  or  for  the  rejection  of 
testimony,  we  ought  to  consider  whether  it  would  or  ought  to  vary 
the  issue  of  the  cause ;  if  it  would  not,  the  Court  will  not  send 
the  cause  again  to  a  jury."  And  this  is  in  entire  accordance 
with  the  doctrine  settled  by  our  own  Supreme  Court,  in  Allen  t^. 
Rostain,  11  S.  &  R.  373;  and  see  also  Sergeant  v.  Ford,  2 
W.  &  S.  122,  and  other  cases,  that  one  shall  not  assign  that 
for  error  from  which  he  has  received  no  injury.  It  may  be  said 
that  these  are  all  civil  cases,  and  therefore  not  applicable  in 
*the  case  at  bar.  But  I  can  perceive  no  reason  why  a 
^  principle,  which  recommends  itself  for  its  reasonableness, 
should  not  be  equally  operative  in  a  criminal  as  in  a  civil  pfo* 
ceeding ;  and  that  it  is  so  is  shown  by  the  well  considered  case 
of  Commonwealth  t;.  Green,  17  Mass.  R.  515,  in  the  Supreme 
Court  of  Massachusetts,  where  the  prisoner  had  been  convicted 
of  a  capital  felony.  There,  in  delivering  the  judgment  of  the 
Court  on  a  motion  for  a  new  trial,  because  of  after  discovered 
evidence,  Chief  Justice  Parsons  says,  '^  It  has  come  to  a  question 
of  discretion  with  the  Court,  whether  a  new  trial  shall  be  allowed 
because  the  evidence  now  obtained  might  affect  the  credibility  of 
this  witness  (a  witness  examined  by  the  Commonwealth),  and  by 
possibility,  might  have  occasioned  doubts  in  the  minds  of  the 
jurors  sufiScient  to  have  produced  an  acquittal.  Certainly  cases 
may  arise,  when  the  exercise  of  this  power  in  the  Court,  would 
be  salutary  and  wise ;  but  every  case  of  discretion  must  depend 
on  its  circumstances,  and  be  judged  with  due  regard  to  the  rights 
of  the  public  as  well  as  the  interests  of  the  prisoner,  in  cases 
which  affect  life,  duty  as  well  as  inclination  would  insure  the 
most  favorable  consideration  of  all  the  circumstances,  which 
might  have  a  tendency  to  protect  innocence  from  punishment 
and  even  to  extend  to  the  guilty  all  the  legal  advantages  of  trial. 
But  when  there  has  been  a  trial,  which  the  Court  are  satisfied 
was  fair  and  impartial,  and  in  which  all  the  legal  rights  of  the 
party  accused  were  observed,  and  a  new  trial  is  sought  for,  the 
Court  are  bound  to  look  into  the  evidence  upon  which  the  ver- 
dict was  founded,  in  order  that  they  may  ascertain  whether  the 
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cause  suggested  in  support  of  the  motion,  is  such  as  would  or 
ought  to  produce  a  different  result  in  the  mind  of  another  intelli- 
gent jury."  It  is  true  that  in  this  case  the  evidence  was  not 
offered  at  the  trial,  but  we  have  already  seen  that  in  respect  to 
this  question,  there  is  no  difference  between  cases  of  after  dis- 
covered proof  and  rejected  proof.  It  is  not  overlooked,  that  in 
Wilson  t;.  Rostall,  4  Term  R.  753,  Lord  Kenyon,  said,  ^^  There 
is  not  a  single  instance  where  a  new  trial  has  been  refused  where 
the  verdict  has  proceeded  on  the  mistake  of  the  judge,"  and  in 
Calcraft  v.  Gibbs,  5  Term  R.  20,  that  ^^  where  there  is  any 
ground  of  objection  to  the  law  delivered  by  the  judge,  on  which 
the  verdict  has  proceeded,  if  such  objection  be  well  founded"  a 
new  trial  ought  to  be  granted ;  nor  is  this  doctrine  denied.  The 
rule  that  a  new  trial,  will  be  granted  where  the  mistake  of  the 
judge  has  or  may  have  produced  the  verdict,  is  entirely  consistent 
with  that  other  which  refuses  to  send  the  cause  again  to  a 
jury,  where  the  error  committed  could  not  have  affected  the 
verdict. 

The  question  then  is,  admitting  the  rejected  evidence  to  have 
been  admissible,  would  or  ought  it  to  have  varied  the  issue  of  this 
cause  ?  Would  its  probable  effect,  on  the  minds  of  the  jury  have 
been  to  produce  a  verdict  of  acquittal  ?  It  is  impossible  to  con- 
sider the  nature  of  the  case,  and  the  evidence  adduced  to  support 
the  accusation,  and  entertain  such  a  supposition.  We  are  not  to 
presume  that  '''the  jury  would  have  acted  from  caprice  or  r-i^ooa 
been  willing  to  lay  hold  of  anything  so  immaterial  to 
establish  innocence,  after  uncontroverted  proof  of  the  defendant's 
agency  in  writing  and  publishing  an  anonymous  letter,  admitted 
to  be  libellous,  under  the  hypocritical  guise  of  friendship.  To 
suppose  this  would  be  to  entertain  an  unworthy  opinion  of  the 
jury.  The  case  is  therefore  to  be  classed  with  those,  where,  if 
there  was  an  error  committed,  it  not  being  such  as  worked  the 
defendant  any  injury,  he  is  not  entitled  to  have  a  second  trial. 

The  motion  for  a  new  trial  is  denied. 
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In  the  District  Court  far  the  Otiy  and  County  of  Philadelphia. 
Prat  v.  Brook,  et  al..  Administrators  of  Nonkater,  dec'd. 

May,  1843. 

Real  estate  in  possession  of  heirs  cannot  be  sold  or  extended  on  a  judgment 
against  administrators  obtained  npon  a  suit  brought  more  than  five  years 
after  the  decedent's  death,  although  the  heirs  are  the  administratorS|  and 
hare  settled  no  account. 

*  041  -1  *I^  ^^  <^^^  Nonnater  died  intestate  in  November,  1836, 
seised  of  real  estate  which  descended  to  his  two  sisters  as 
his  next  heirs ;  he  left  no  personal  estate,  but  his  two  sisters  took 
out  letters  of  administration ;  this  suit  was  commenced  against  the 
^0401  administrators  in  '''April,  1842,  and  resulted  in  a  verdict 
for  plaintiff,  who  issued  a^./a.  under  which  a  house  and 
lot  of  which  Nonnater  died  seised  were  levied  upon  and  extended 
by  the  sheriff's  jury,  who  found  that  the  rents,  issues,  and  profits 
would  pay  the  debt  in  seven  years. 

The  defendants  obtained  a  rule  to  show  cause  why  the  levy 
and  inquisition  should  not  be  set  aside. 

c7.  A.  PhUlipBy  Esq.,  in  support  of  the  rule  contended,  1st.  That 
the  land  could  not  be  levied  upon  in  this  case,  the  administrators 
alone  being  sued ;  that  although  the  administrators  and  heirs  were 
the  same,  yet  as  plaintiff  had  sued  them  as  administrators  and 
not  as  heirs,  he  gave  no  indication  of  his  intention  to  charge  the 
real  estate  but  the  defendants,  if  made  parties  as  heirs,  could  have 
availed  themselves  of  the  next  point  of  defence. 

2d.  That  the  plaintiff  had  lost  his  lien  on  the  land  by  suffering 
more  than  five  years  to  elapse  between  Nonnater's  death  and  the 
bringing  of  this  suit,  that  this  was  a  good  and  sufficient  defence 
by  the  heirs,  that  the  Court  had  a  right  to  interfere  and  set  aside 
the  levy,  and  ought  to  do  so  under  existing  circumstances. 

Cases  cited,  Eerper  t;.  Hock,  1  Watts  1 ;  Penn  v.  Hamilton, 
2  Id.  58 ;  Quigley  v.  Beatty,  4  Id.  18 ;  Hemphill  t;.  Carpenter, 
6  Id.  22  ;  Commonwealth  v.  Pool,  6  Id.  82 ;  Greenough  v.  Patten, 
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7  Id.  886 ;  Seitzingerv.  Fisher,  1  W.  &  S.  293 ;  and  sections  24, 
84,  85,  of  the  Act  of  1884,  about  executors,  &c. 

ff.  Subbell,  Esq.,  contra. — The  Court  should  not  interfere,  but 
leave  the  parties  to  their  future  remedies,  the  heirs  and  administra- 
tors being  the  same  persons,  are  sufficiently  brought  in ;  no  account 
has  ever  been  filed  by  the  administrators,  and  it  does  not  lie  in 
their  mouths  under  existing  circumstances  to  contest  the  levy.  If 
the  Court  is  at  all  at  liberty  to  interfere,  it  can  only  be  by  staying 
the  present  execution  and  ordering  the  administrators  to  apply  to 
the  Orphans'  Court  to  sell  the  real  estate  for  the  payment  of  this 
debt. 

Cases  cited,  Sruch  v.  Lantz,  2  Rawle  892 ;  Stephens  v.  Brown, 
2  Miles  244. 

Feb  Curiam. — The  general  rule  of  this  Court  certainly  is,  that 
on  application  to  set  aside  proceedings  we  will  not  determine  ques- 
tions of  title.  This  rule  is  based  on  the  fact  that  in  ordinary 
cases  the  possession  of  real  property  is  not  necessarily  changed, 
a  purchaser  being  obliged  to  bring  an  ejectment  where  the  title 
he  has  acquired  is  denied  to  be  a  valid  one. 

Where,  however,  the  process  of  the  Court  is  used  to  produce  a 
summary  transfer  of  the  possession,  as  in  the  case  of  an  extent, 
the  reason  of  the  rule  fails  and  the  rule  itself  must  therefore  fail. 
Here  on  a  judgment  against  the  ancestor  in  a  suit  brought  more 
than  five  years  after  his  death,  the  heirs  are  about  to  be  turned 
out  of  possession  of  property  where  there  is  no  lien  for  the  debt ; 
the  inquisition  extending  the  property  in  such  a  case  is  clearly 
erroneous ;  where  the  fact  of  the  time  of  the  death  of  the  ancestor 
is  disputed  an  issue  *may  be  directed,  where  that  &ct  is 
conceded  as  it  is  here,  the  Court  should  interfere.  '- 

As  to  the  argument  that  the  administrators  have  omitted  to 
settle  the  estate,  it  has  no  bearing  on  the  point ;  they  might  on 
proper  process  have  been  required  to  make  the  settlement. 

Rule  absolute. 
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In  the  Court  of  Common  Pleas  for  the  City  and  County  of  Phila- 
delphia. 

In  rb  a.  S.  Mackbnzib. 

May  20, 1843. 

1.  To  aid  in  the  administration  of  justice  is  a  courtesy  proper  to  be  extended  bj 
all  judicial  tribunals,  one  to  the  other,  and  especially  when  the  demand  is 
made  by  the  tribunals  of  a  sister  State. 

2.  The  officers  composing  a  court-martial  are  not  protected  by  their  oaths  from 
disclosing 'the  doings  of  the  Court  when  legally  required. 

3.  In  proceeding  to  coerce  certain  witnesses  to  answer  under  letters  rogatory, 
the  question  of  the  relevancy  of  the  testimony  is  a  matter  exclusiTely  for 
the  decision  of  the  Court  from  which  such  letters  issue. 

An  application  was  made  to  the  Hon.  Edward  King,  to  coerce 
certain  witnesses  to  answer  under  letters  rogatory,  from  the 
Supreme  Court  of  New  York,  requesting  the  Court  of  Common 
Pleas  of  Philadelphia  County  to  cause  certain  witnesses  to  come 
before  them,  to  answer  certain  interrogatories  attached  to  the 
said  letters  rogatory,  having  for  their  object  the  ascertainment 
from  the  witnesses.  Captain  Gwynn,  and  Commodore  Reed  (who 
are  two  of  the  members  of  the  late  court-martial),  the  number  of 
the  votes  given  for  and  against  Captain  A.  S.  Mackensie,  on 
each  of  the  charges  and  specifications  preferred  against  him.  The 
witnesses  appeared  and  filed  a  written  protest  against  testifying, 
insisting : — 

1st.  That  there  was  no  adequate  evidence  that  the  sentence  of 
the  court-martial  had  been  approved  by  the  President  of  the 
United  States,  without  which  their  oaths  bound  them  not  to 
testify. 

2d.  That  if  there  was  adequate  evidence,  the  judge  ought  not 
to  exercise  his  discretionary  power  to  compel  them  to  testify  in  a 
matter  (1)  which  might  operate  hereafter  injurious  to  the  service 
as  a  precedent ;  (2)  because  it  does  not  appear  that  the  testimony 
sought  from  them  was  relevant  to  the  cause  pending  in  New 
York ;  and  (8)  because,  under  all  the  circumstances,  it  might  be 
doubtful  whether  the  Supreme  Court  of  New  York  themselves 

would  compel  the  witnesses  to  testify :  and  in  the  argument, 

(356) 


Vol.  IL]  In  bs  MACKENZIE.  343 

although  not  stated  in  the  protest,  it  was  insisted  that  the  suit 
was  merely  brought  with  a  view  to  obtain  the  testimony. 

8d.  That  the  letters  rogatory  themselves  were,  according  to 
the  statute  laws  and  practice  of  New  York,  irregular. 

And  4th,  that  if  all  these  reasons  failed,  yet  inasmuch  as  this 
was  an  application  to  the  discretion  of  the  judge,  these  reasons 
would,  if  insufficient,  separately,  be  sufficient,  taken  together,  to 
induce  the  judge  to  refuse  to  exercise  the  discretion  asked  for. 

*In  delivering  his  oral  opinion,  his  Honor  Judge  King  r^ttOAA 
somewhat  inverted  the  order  of  these  reasons,  and  com- 
menced by  observing  upon  the  4th  objection,  that  although  it 
was  true  the  application  to  him  was  made  to  the  sound  discretion 
of  the  Court,  yet  like  all  other  judicial  discretion,  it  was  not  to 
be  exercised  arbitrarily.  It  was  a  courtesy  proper  to  be  ex- 
tended by  all  judicial  tribunals  one  to  the  other,  to  aid  in 
the  administration  of  justice,  and  peculiarly  to  be  regarded 
when  made  by  the  tribunals  of  sister  States.  The  several  States 
could  not  be  regarded  towards  each  other  in  this  particular  as 
foreign  States;  that  the  proper  view  was  to  regard  the  American 
people  as  one  great  whole,  and  to  extend  to  the  citizens  of  each 
State,  as  far  as  practicable,  all  the  advantages  which  could  be 
given  to  our  own  citizens  under  our  own  laws.  That  such  a 
course  was,  of  all  others,  best  calculated  to  maintain  harmony 
between  the  several  States,  as  well  as  between  the  citizens  com- 
posing their  communities ;  to  contribute  to  the  perpetuity  of  the 
Union,  and  through  that  great  means  to  promote  the  work  of 
civil  liberty,  which  our  Union  was  instituted  to  effect.  After 
further  remarks  in  the  same  spirit,  he  concluded  by  observing 
that  he  felt  himself  bound  to  comply  with  the  request  of  the 
Supreme  Court  of  New  York  to  its  fullest  extent,  where  such 
request  was  properly  laid  before  him. 

As  to  the  first  objection,  he  remarked  that  it  was  a  question  of 
evidence,  upon  which  he  could  entertain  no  doubt,  from  the 
proofs  now  before  him.  The  proofs  consisted,  in  part,  of  a  letter 
from  the  Secretary  of  the  Navy  to  Captain  Mackenzie,  informing 
him  that  the  sentence  of  the  court-martial  in  his  case  had  been 
affirmed  by  the  President,  releasing  him  from  arrest,  and  direct- 
ing him  to  consider  himself  as  awaiting  orders.     That  although 
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the  official  communication  in  the  ''Madisonian"  appeared  infor- 
mal, yet,  taken  in  connection  with  this  letter,  left  no  doubt  in 
his  mind  upon  the  point ;  that,  therefore,  on  this  ground,  the 
officers  composing  the  Court  were  not  protected  by  their  oaths 
from  disclosing  the  doings  of  the  Court  when  legally  required. 

As  to  the  second  exception  the  judge  remarked  that  however 
unwilling  he  would  be  to  disregard  the  feelings  of  the  officers  now 
called  to  testify,  or  to  establish  a  precedent  which  might,  in  any 
way,  weaken  thje  naval  arm  of  the  Government,  yet  that  he  saw 
in  all  this  no  legal  bar  to  the  adduction  of  evidence  to  which  a 
citizen  is  entitled  under  the  laws.  That  in  the  administration  of 
justice  it  perpetually  happens  that  individuals  are  compelled  to 
testify  as  to  matters  which  operate  against  their  feelings,  yet 
such  a  reason  never  avails  against  the  rule  which  makes  persons 
liable  to  testify  in  courts  of  justice ;  and  all  good  citizens  must 
yield  their  private  feelings  to  the  good  of  the  community,  as,  in 
fact,  a  part  of  the  price  which  is  paid  for  civil  liberty.  And  that 
however  reluctant  he  ever  would  be,  and  now  is,  to  compel  gentle- 
men, situate  as  these  witnesses  conceive  themselves  to  be,  to 
testify,  yet  he  could  not  regard  the  rules  of  law  *as  of 
-^  any  value  if  he  were  to  hesitate  to  assert  them  in  a  case 
like  the  present. 

As  to  the  relevancy  of  the  testimony,  the  judge  remarked  that 
it  was  a  matter  exclusively  for  the  decision  of  the  New  Tork 
tribunal.  That  he  was  bound  to  presume  that  the  questions 
propounded  were  considered  by  that  Court  as  relevant ;  that  were 
he  to  undertake  to  regulate  his  discretion  by  adjudging  upon  the 
relevancy  or  irrelevancy  of  questions  attached  to  the  letters 
rogatory,  it  would  make  the  benefit  proposed  to  be  derived  from 
such  letters,  in  many  cases,  totally  illusory.  That  it  was  his  in- 
tention and  practice  in  doing  this,  or  any  other  judicial  act,  to  do 
it  substantially  and  effectually ;  aQd  this  object  would  be  best  ac- 
complished by  leaving  to  the  New  York  tribunal  the  solution  of 
the  point,  whether  the  questions  which  they  desired  him  to  cause 
the  witness  to  respond  to,  were  relevant  or  not.  That  if,  as  has 
been  said,  this  was  an  action  brought  by  Captain  Mackenzie  for 
a  scandalous  libel  against  him,  representing  that  he  had  escaped 

capital  punishment  by  the  vote  of  a  minority,  and  that  minority 
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j ,.  was  produced  by  the  tenderness,  or  pity,  of  a  single  individual,  it 

I .:  was  of  the  utmost  importance  to  him  to  prove  what  was  the  true 

number  of  votes  given  upon  each  charge.  Upon  this  view  of  the 
subject  the  questions  were  not  only  relevant,  but  indispensable  to 
the  proper  investigation  of  the  cause.  The  judge,  however, 
imagined  that  there  might  be  a  case  in  which  the  testimony  would 
be  so  manifestly  inapplicable  to  the  cause  of  action,  as  to  induce 
him  to  refuse  to  coerce  a  witness  to  testify,  but  that  it  must  be  a 
gross  case,  indeed,  that  would  justify  him  in  taking  such  an  atti- 
tude towards  the  Courts  of  a  sister  State  in  the  exercise  of  an 
act  of  comity. 

As  to  the  doubt  whether  the  Supreme  Court  of  New  York 
would  compel  the  witnesses  to  testify,  it  was  a  doubt  to  be  re- 
solved by  that  tribunal  itself,  and  one  which  he  had  no  sort  of 
right  to  decide  for  them.  As  to  the  idea  that  this  was  a  mere 
fishing  suit,  and  not  brought  for  the  object  which  it  purports,  and 
merely  intended  to  pry  into  the  doings  of  the  court  martial,  the 
judge  observed  that  if  it  could  have  been  proved  to  his  satisfac- 
tion that  such  was  the  true  character  of  the  proceeding,  he  would 
at  once  refuse  to  act  in  the  case ;  for  no  one  has  the  right  to  use 
the  process  of  the  law  for  any  such  purpose,  and  he  would  not 
permit  himself  to  be  used  as  an  instrument  in  the  hands  of  any 
man,  or  set  of  men,  to  accomplish  such  a  result :  and  he  was  quite 
satisfied  that  neither  the  Supreme  Court  of  New  York,  nor  any 
tribunal  in  the  United  States,  would  for  a  moment  permit  such 
an  abuse  of  their  authority.  But  nothing  in  the  case  showed 
that  this  suit  was  any  other  than  a  bond  fide  suit ;  and  his  im- 
pression was  that  such  was  its  true  character. 

The  sole  remaining  question,  and  the  only  one  on  which  he 
felt  any  difficulty,  was,  whether  the  letters  rogatory  were  issued 
according  to  the  laws  and  practice  of  the  Courts  of  New  York. 
The  result  of  his  own  investigations  led  him  to  entertain  some 
doubts  *upon  that  subject ;  and  while  he  admitted  that  he 
ought,  in  general,  to  regard  letters  rogatory,  under  the  ^ 
seal  of  a  Court,  as  plenary  evidence  of  their  regularity,  yet  still 
he  had  come  to  the  conclusion  to  defer  the  final  decision  of  this 
matter,  to  give  the  witnesses  an  opportunity  to  present  the  ques- 
tion to  the  consideration  of  the  Supreme  Court  of  New  York. 
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That  if  it  was  trae,  as  alleged,  that  these  letters  had  been  issued 
contrary  to  law,  nndoubtedly  the  Supreme  Court  of  New  York 
would  entertain  a  motion  on  behalf  of  these  witnesses,  or  of  any 
other  persons  compromised  by  the  issuing  of  the  letters,  to  quash 
the  proceeding.  Any  Court  would  do  so  in  vindication  of  its 
own  dignity ;  nothing  being  more  repulsive  to  a  Court  of  justice, 
nor  a  grosser  outrage  upon  it,  than  the  unauthorized  use  of  its 
process.  That  such,  undoubtedly,  would  be  his  action,  in  a  case 
similarly  issuing  from  his  own  Court.  He  concluded  by  declar- 
ing that  if  the  Supreme  Court  declined  interfering,  thereby  re- 
cognizing the  regularity  of  the  letters  rogatory,  all  his  doubts 
would  be  removed  upon  that  subject ;  and  the  witnesses  must 
come  prepared,  on  next  Saturday,  to  answer  the  interrogatories 
attached  to  the  letters  rogatory. 

The  ease  is  also  reported  in  2  Parsons  227. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

Nathans  t;.  Meredith. 

May,  1843. 

Where  there  are  sereral  pleas  and  issues  on  some,  and  judgment  for  want  of 
answers  to  others,  a  writ  of  inquiry  will  he  set  aside. 

*^81  *^^  ^^  ^^^^  there  were  three  pleas  to  the  narr.  filed ; 
upon  two  issue  was  joined ;  to  the  third  plaintiff  replied, 
and  ruled  the  defendant  to  rejoin ;  a  rejoinder  was  made,  but 
without  date  to  it,  and  was  not  entered  or  filed  upon  the  appear- 
ance docket.  The  plaintiff  obtained  judgment  by  default  for 
want  of  a  rejoinder,  and  issued  a  writ  of  inquiry  to  assess  the 
damages. 

Per  Curiam. — Admitting  the  defendant  was  in  default  by  not 
dating  his  rejoinder  and  not  having  it  marked  filed,  this  judg- 
ment cannot  be  retained.  The  rejoinder  is  matter  of  form, 
which  the  plaintiff  himself  might  have  added  to  his  replication ; 

but  were  it  matter  of  substance,  the  judgment  could  not  be 
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entered  generally,  and  a  writ  of  inquiry  issue  upon  it.  Here 
there  were  three  issues,  and  the  proper  course  should  have  heen 
to  take  judgment  by  default  upon  one,  and  to  allow  the  jury 
who  were  to  try  the  other  two  issues,  to  assess  the  damages. 

Judgment  set  aside. 


In  the  Court  of  Quarter  Sessions  of  Philadelphia  County. 
Commonwealth  v.  Daniel  Culver. 

1843. 

1.  To  an  indictment  against  an  attornej  at  law,  for  filing  a  record,  "  a  certain 
false,  scandalous  and  malicious  writing  and  affidayit,"  charging  the  prose- 
cutor with  illicit  connection  with  a  third  person,  the  defendant  demurred : 
held,  that  the  demurrer  admitted  that  the  publication  was  malicious,  and 
therefore  judgment  must  be  for  the  Commonwealth,  unless  the  defendant 
asked  leare  to  plead  the  general  issue. 

2.  A  counsel  in  the  discussion  of  his  client's  cause,  is  not  liable  for  words 
spoken  relatiye  to  the  matters  in  controyersy,  or  subjects  which  incidentallj 
arise  in  the  course  of  the  trial. 

3.  If  counsel  wantonly  depart  from  the  evidence  and  point  in  issue,  with  an 
intent  to  injure  the  character  of  the  adversary,  without  propriety  or  proba- 
ble ground,  they  are  responsible. 

*Thb  grand  jury  having  found  a  true  bill  against  the 
defendant,  charging  him  with  a  libel,  in  making  and  filing  '- 
an  affidavit  in  a  case  pending,  and  annexing  to  the  indictment  a 
copy  of  the  affidavit,  the  defendant  demurred. 

H.  M,  PhiUipSj  Esq.,  and  J.  W.  Akhmeady  Esq.,  argued  in 
support  of  *the  demurrer,  and  F.  C.  Brewster^  Esq., 
for  the  Commonwealth,  against  the  demurrer.     The  opin-  ^ 
ion  of  the  Court  was  delivered  by 

Parsons,  J. — The  question  now  presented  for  the  decision  of 
the  Court,  arises  out  of  an  indictment  against  defendant  for  a 
libel,  to  which  there  is  a  general  demurrer,  which  necessarily 
brings  before  us  the  whole  bill  and  all  the  facts  which  are  charged 
therein,  thereby  admitting  the  truth  of  each  allegation.  There- 
fore if  the  matters  asserted  and  admitted  to  be  true,  would  con- 
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stitute  a  criminal  offence,  the  demurrer  must  be  overruled.  On 
the  other  hand,  if  no  offence  against  the  law  is  charged,  then 
judgment  must  be  rendered  in  favor  of  the  defendant. 

This  indictment  charges  ^'that  Daniel  Culver,  attorney  at 
law,  designing  and  maliciously  intending  to  injure,  vilify  and 
defame  the  character  and  credit  of  one  Joseph  Green,  and  to 
bring  him  into  disgrace  and  infamy,  did  make  and  file  of  record 
in  the  Court  of  General  Sessions,  a  certain  false,  scandalous, 
malicious  and  libellous  writing  and  affidavit,  against  said  Green, 
in  which  said  writing  and  affidavit  so  made  and  filed,  it  was 
among  other  things  falsely  and  libellously  charged,  alleged  and 
stated,  that  the  defendant  had  been  informed,  and  believed  that  the 
said  Green  had  been  and  is  now,  in  the  habit  of  illicit  connection 
with  a  certain  Matilda  Rogers,  then  under  indictment  in  said 
Court,  &c." 

The  ground  on  which  the  counsel  for  the  defendant  attempt  to 
sustain  this  demurrer  is  this ;  as  it  is  avowed  in  the  indictment, 
that  the  libel  was  published  by  an  affidavit  in  a  cause  then  pend- 
ing, and  in  the  course  of  judicial  proceedings,  such  publication 
is  not  a  violation  of  law.  It  is  clearly  asserted  by  every  text 
writer  upon  the  subject,  that  no  false  or  scandalous  matter  con- 
tained in  any  regular  proceeding  in  a  regular  course  of  justice, 
will  make  the  complaint  amount  to  a  libel,  and  the  reason  as- 
signed is,  that  it  would  be  a  great  discouragement  to  suitors  to 
subject  them  to  public  prosecution  in  respect  of  their  applica- 
tions to  a  Court  of  justice.  See  1  Hawkins  P.  C.  854.  And 
when  we  examine  the  rules  upon  this  point,  we  shall  find  that 
they  are  generally  applied  to  parties  in  the  cause.  Without 
deciding  whether  the  principle  does  not  as  well  apply  to  a  wit- 
ness as  a  suitor,  it  is  important  to  observe  the  qualifications 
which  also  attend  the  rule.  The  learned  writer  above  quoted, 
on  the  same  page  remarks,  ^^  Yet  if  it  shall  manifestly  appear  from 
the  whole  circumstances  of  the  case,  that  a  prosecution  is  entirely 
false,  malicious  and  groundless,  and  commenced  not  with  a  de- 
sign to  go  through  with  it,  but  only  to  expose  the  defendant's 
character  under  the  show  of  legal  proceeding,  I  cannot  see  any 
reason  why  such  a  mockery  of  public  justice  should  not  rather 

aggravate  the  offence,  than  make  it  cease  to  be  one,  and  make 
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such  scandal  a  good  ground  of  an  indictment  at  the  suit  of 
the  King."  I  think  there  is  no  doubt  but  that  a  counsel  in  the 
discussion  of  his  client's  cause,  is  n6t  liable  to  an  action  for 
words  spoken  relative  to  the  matters  in  controversy  or  subjects 
*which  incidentally  arise  in  the  course  of  the  trial ;  nor  r^cogi 
is  a  witness  responsible  for  the  testimony  which  he  gives 
in  the  course  of  the  examination,  even  if  the  words  could  under 
other  circumstances  be  actionable.  Nor  is  he  liable  to  an  indict- 
ment for  a  libel  in  a  deposition  given  to  be  used  on  the  trial  of 
this  cause,  relative  to  the  subject-matter  of  dispute,  and  the  law 
shields  him  from  any  such  responsibility.  But  these  rules  admit 
of  qualifications  in  their  application.  Chief  Justice  Tilghman 
observes  in  the  case  of  Grey  v.  Pentland,  2  S.  &  R.  23,  ^'  It  is  a 
general  rule,  that  all  allegations  made  in  the  ordinary  course  of 
judicial  proceedings  are  not  to  be  considered  libels,  and  in  that 
case  the  Court  went  so  far  as  to  decide  that  when  an  affidavit 
was  made  and  sent  to  the  Governor,  charging  a  public  officer 
with  immoral  conduct  (whom  he  had  appointed),  it  was  in  the 
nature  of  a  judicial  proceeding,  and  rebutted  the  presumption  of 
malice,  and  excused  the  individual  making  the  charge."  But  he 
further  says,  '^  That  anything  which  satisfies  the  jury  that  the 
proceeding  did  not  originate  in  maUce  and  without  probable 
cause,  is  sufficient  to  excuse  the  person  who  publishes  the  facts." 
The  same  learned  judge  remarks  in  that  case,  ''  That  the  Court 
had  held  in  the  case  of  McMillan  v.  Birch,  1  Binn.  178,  where 
the  words  for  which  the  plaintiff  brought  his  action,  were  spoken 
by  the  defendant  in  the  usual  course  of  proceedings  in  the  reli- 
gious society  of  which  both  were  members,  the  defendant  was 
protected  unless  malice  was  proved."  He  likewise  observes, 
^^  And  the  law  is  the  same  with  regard  to  counsel,  who  are  highly 
privileged  on  pleading  the  cause  of  their  client."  ^^If  they 
wantonly  depart  from  the  evidence  and  point  in  issue  with  an 
intent  to  injure  the  character  of  the  adversary,  without  propriety 
or  probable  ground,  they  are  responsible."  ^^Nor  are  even 
witnesses  entitled  to  any  higher  protection.  They  are  to  speak 
the  truth  with  freedom,  but  not  to  gratify  malice  under  cover 
of  law." 
And  the  present  Chief  Justice  in  giving  an  opinion  in  the  same 
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case,  reported  in  4  S.  &  R.  424,  observes,  ^^  If  from  the  plain- 
tiff's own  showing,  it  appear  the  words  were  used  in  a  communi- 
cation to  the  Executive,  he  will  fail,  unless  he  superadd  proof  of 
express  malice,  whether  it  be  the  want  of  probable  cause  or  any 
other  circumstance,  for  the  implication  of  malice  that  would 
otherwise  result  from  the  use  of  words  actionable  in  themselves, 
will  be  rebutted  by  the  peculiar  nature  of  the  occasion." 

With  these  authorities  for  our  guide,  let  us  apply  the  law  to 
the  case  now  under  consideration.  On  the  present  demurrer  the 
Court  must  take  this  indictment  as  a  special  verdict  found  by  a 
jury.  And  what  is  their  finding?  It  is  that  this  affidavit  was 
made  maliciously  and  for  the  purpose  of  libelling  the  prosecutor. 
It  is  found  that  Daniel  Culver  was  an  attorney  at  law,  but  it 
does  not  appear  that  he  was  counsel  in  the  cause,  that  he  was  a 
witness,  and  that  he  falsely  and  maliciously  published  this  libel 
of  the  prosecutor,  that  it  does  not  appear  to  the  jury  that  the 
evidence  was  material  to  the  *issue  trying,  but  from  mere 
-'  malice  on  his  part  he  published  this  libel  in  his  affida- 
vit against  Green.  And  if  in  the  opinion  of  the  Court  this  is  a 
violation  of  the  law,  if  this  is  criminal,  then  they  find  him  guilty 
in  manner  and  form  as  he  stands  indicted.  Will  any  one  doubt, 
that  on  such  a  finding  the  Court  would  be  bound  to  pass  a 
sentence  upon  the  accused  ?  Because  the  jury  have  found  that 
although  he  was  a  witness  and  under  the  protection  of  the  law, 
yet  he  has  abused  this  high  privilege,  and  sought  the  occasion 
to  vent  his  malice  upon  an  innocent  individual  and  blacken  his 
character. 

Such  is  the  condition  in  which  the  defendant  is  placed  before 
us  on  this  demurrer,  and  why  is  not  the  Court  compelled  to 
render  judgment  against  him  ? 

If  this  cause  was  before  the  Court  and  jury  upon  the  general 
issue,  it  would  be  our  duty  to  give  instruction  upon  the  law,  and 
say,  that  from  the  facts  stated  in  the  indictment,  the  defendant 
was  protected,  unless  they  were  clearly  convinced  that  his  affi- 
davit originated  in  malice,  and  he  sought  the  occasion  to  vent 
his  malevolence  upon  the  prosecutor ;  that  malice  should  not  be 
presumed,  but  must  be  proved ;  expressly  proven,  by  the  Com- 
monwealth, before  she  could  ask  for  a  conviction. 
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The  averment  in  the  indictment,  that  this  publication  was 
made  maliciously,  was  a  material  one,  and  formed  the  important 
part  of  the  case  for  the  prosecution.  It  appearing  by  the  Com- 
monwealth's own  showing,  that  the  libel  was  contained  in  an 
affidavit  made  in  a  regular  judicial  proceeding,  the  presumption 
of  malice  was  rebutted,  and  under  the  law  no  conviction  could 
be  had  unless  malice  was  proved,  and  want  of  probable  cause  to 
suppose  there  was  any  occasion  for  inserting  the  libellous  matter 
contained  in  the  affidavit. 

But  on  this  occasion,  all  these  material  allegations  are  ad- 
mitted by  the  defendant,  and  we  must  take  them  as  true,  and  we 
are  only  called  upon  to  pronounce  the  law  on  these  admitted  facts. 
The  position  is  too  strong  now  to  be  shaken,  that,  if  in  the  course 
of  an  examination  a  witness  inserts  in  an  affidavit  matters  which 
are  libellous,  for  the  mere  purpose  of  malice;  if  there  is  no  ground 
to  believe  that  they  were  pertinent  to  the  question  on  trial,  or 
probable  ground  to  suppose  they  could  be  relevant,  then  the 
offence  is  complete.  We  are  compelled  to  decide  the  cause  on 
the  facts  as  the  parties  choose  to  present  them  before  us,  and 
must  take  for  truth  that  which  they  are  willing  to  admit.  For 
these  reasons,  we  are  compelled  to  overrule  the  demurrer,  and 
shall  be  compelled  to  pronounce  judgment  for  the  Commonwealth, 
unless  the  defendant  asks  leave  to  plead  the  general  issue. 


In  the  District  Court  far  the  Oity  and  Ocmnty  of  Philadelphia. 

TJPDBRGRUPF  V.   PeERY. 

1843. 

When  a  judgment  entered  up  in  one  countj  is  transferred  to  another  under 
the  proyisions  of  the  Act  of  I6th  April,  1840,  a  certified  copy  of  the  whole 
record  must  be  entered  up. 

This  was  a  rule  to  show  cause  why  9,fi.fa.  and  judgment  should 
not  be  set  aside. 

It  was  a  judgment  originally  entered  up  in  Lycoming  county 

upon  a  judgment  bond  or  note,  and  transferred  and  entered  up 

in  this  Court,  under  the  provisions  of  the  Act  of  16th  of  April, 
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1840.     The  prothonotarj  of  Lycoming  county   certified  the 
copy  filed  to  be  a  full  and  complete  copy  of  the  docket  entries. 

MtlleTj  for  the  rule,  objected  that  the  act  requires  "  a  certified 
copy  of  the  whole  record." 

Priee^  contra,  urged  that  the  Court  should  take  notice  that 
according  to  the  practice  throughout  the  country,  the  docket 
entries  do  constitute  the  whole  record  in  the  case  of  such  a  judg- 
ment as  this,  and  cited  Commonwealth  v.  Conard,  1  Bawle  249; 
Edmiston  v.  Schwartz,  18  S.  &  R.  185.  But  the  Court  made 
the  rule  absolute. 


In  the  District  Court  for  the  City  and  dmnty  of  Philadelphia. 

Nagle  v.  Oroff,  Executor. 

1843. 

On  an  application  of  other  creditors,  the  Court  will  open  a  judgment  against 
an  executor  on  a  sealed  note  of  a  testator  twenty  years  old,  on  the  allega- 
tion of  fraud  and  collusion  between  the  judgment  creditor  and  the  execu- 
tor, without  requiring  the  parties  to  enter  into  a  stipulation  not  to  take 
advantage  of  lapse  of  time. 

This  was  a  rule  to  show  cause  why  judgment  should  not  be 
opened. 

In  this  case  a  judgment  had  been  obtained  by  default  against 
the  defendant,  as  executor  on  a  sealed  note  of  his  testator,  more 
than  twenty  years  old. 

This  rule  was  obtained  by  Sterigere  on  behalf  of  another 
auditor  of  the  estate  of  which  defendant  was  executor,  alleging 
collusion,  and  praying  to  be  let  into  a  defence. 

t/l  JET.  Campbell^  Esq.,  for  the  plaintiff,  contended  that  on  the 
well-established  principle,  that  an  executor  is  not  bound  to  plead 
the  statute  on  the  requisition  of  other  creditors  (Smith's  Estate,  1 
Ash.  852),  the  Court  ought  not  to  open  the  judgment  with- 
out imposing  upon  the  parties  the  terms,  of  not  taking  advantage 
of  the  lapse  of  time. 

But  the  Court  made  the  rule  absolute  without  terms. 
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In  the  District  Court  for  the  Oity  and  County  of  Philadelphia. 

Fababs  v.  S.  &  W.  Welsh,  Garnishees,  and  Ulisastiqui  k 

Veal,  Defendants. 

1843. 

Drawing  a  bill  of  exchange  on  consignees,  which  is  not  accepted  by  them, 
because  it  exceeds  in  amount  the  balance  in  their  hands,  is  not  such  an 
appropriation  of  the  fund,  as  will  defeat  a  subsequent  attaching  creditor 
of  the  consignor. 

This  was  a  proceeding  upon  a  rule  on  garnishees  to  show 
cause  why  judgment  should  not  be  rendered  against  them  for 
the  amount,  admitted  by  their  answers  to  the  plaintiff's  interroga- 
tories, to  be  in  their  hands. 

It  appeared  that  there  had  been  extensive  commercial  deal- 
ings between  the  garnishees  and  defendants,  and  that  upon 
^shipments  of  goods  made  by  the  latter  to  the  former,  r^Kog^ 
bills  had  been  drawn  upon  the  former.  That  a  consign- 
ment had  been  made  of  certain  goods,  against  which  bills  had 
been  drawn  upon  the  garnishees,  which  had  left,  however,  a 
balance  in  their  hands.  The  garnishees  were  apprized  by  the 
defendants  of  their  intention  to  draw  upon  th^m  in  a  certain 
amount  exceeding  the  sum  in  their  hands.  Upon  this  information, 
garnishees  wrote  that  they  could  not  accept,  unless  they  were 
put  in  sufficient  funds  therefor.  They  further  say  in  their  answer 
filed — ^^said  Ulisastiqui  &  Veal,  are  residents,  &c.,  and  have 
from  time  to  time,  made  consignments  to  garnishees,  who  are 
commission  merchants  in  Philadelphia,  of  goods  to  be  sold  on 
account  of  consignees,  but  garnishees  have  never  entered  into 
any  obligation  nor  considered  themselves  bound  to  accept  drafts 
of  said  Ulisastiqui  &  Veal,  except  when  drawn  against  consign- 
ments, and  then  only  to  the  amount  of  said  consignment  or  their 
net  proceeds.  After  the  date  of  said  letter  of  February  8th, 
1842,  said  Ulisastiqui  &;  Veal,  did  not  consign  any  goods  or 
effects  to  garnishees,  to  make  up  the  deficit  in  their  hands,  so  as 
to  meet  the  outstanding  bills,  and  the  actual  deficiency  as  subse- 
quently ascertained  by  the  result  of  the  sales  of  tobacco  per 
Emily,  was  upwards  of  $400,  exclusive  of  interest. 
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After  the  bills  were  drawn  and  while  still  unaccepted  by  the 
garnishees,  the  above  attachment  was  laid  upon  the  funds  in 
their  hands  belonging  to  defendants. 

The  question  arose,  who  were  entitled  to  these  funds,  the 
holders  of  these  bills,  or  the  plaintiff  in  the  attachment. 

The  case  was  argued  by  Oamtant  OtiiUaUy  Esq.,  for  the 
plaintiff,  who  cited  Williams  v.  Everett,  14  East  520,  and  other 
cases;  and  by  John  FaHaUy  Esq.,  for  garnishees,  who  cited 
Sharpless  t;.  Welsh,  4  Dall.  279. 

The  Court  held,  that  it  appeared  from  the  correspondence, 
that  the  holders  of  the  outstanding  drafts  or  bills  of  exchange  in 
favour  of  D.  E.  Barras,  had  not  acquired  such  an  interest  in  the 
funds  in  the  hands  of  the  garnishees,  as  could  not  be  devested 
by  the  attachment  of  the  plaintiff,  and  that  the  plaintiff  was 
entitled  to  be  paid  out  of  said  funds. 


In  the  Court  of  Common  Pleas  of  Berks  County. 

Bishop  v.  L<bwbn. 

November  Term^  1842. 

Where  a  warrant  of  arrest  had  been  issued  under  the  Act  of  Julj  12, 1842, 
entitled  "  an  act  to  abolish  imprisonment  for  debt,"  Ac,  against  one,  upon 
the  ground,  that  he  had  property  which  he  fhtudulentlj  concealed,  and  that 
he  had  disposed  of  property  with  intent  to  defVaud  his  creditors ;  and  it 
appeared  that  the  defendant  had  preyiouslj  filed  his  petition  for  the 
benefit  of  the  bankrupt  laws ;  the  Court  on  motion  quashed  the  warrant  of 
arrest. 

The  facts  and  points  are  presented  in  the  opinion  of  the  Court 
delivered  by 

Banks,  F.  J. — This  is  a  proceeding  under  theAct  of  Assembly 

of  this  Commonwealth  of  the  12th  of  July,  1842,  entitled,  ''An  Act 

to  abolish  ^Imprisonment  for  Debt,  and  to  punish  Fraud- 

-'  ulen t  Debtors. "     The  plaintiff  brought  a  suit  in  the  Court  of 

Common  Pleas  of  this  county,  against  the  defendant.    The  writ  of 

summons  has  been  served  on  the  defendant,  and  is  returnable  to  our 

(368) 


Vol.  II.]  BISHOP  v.  LCEWEN.  365 

next  term,  which  will  be  in  November.  The  plaintiff  having  pre- 
sented to  me  his  own  afiSdavit  of  the  existence  of  his  debt  claimed 
in  said  action,  and  of  its  nature  and  amount,  and  also  that  the  de- 
fendant had  property  which  he  fraudulently  concealed,  and  that 
he  had  disposed  of  property  with  intent  to  defraud  his  creditors, 
I  granted  a  warrant  of  arrest  in  conformity  to  the  provisions  of 
said  act.  The  defendant  having  been  arrested,  now  appears  be- 
fore meand  moves  to  quash  said  warrant  of  arrest,  and  that  no 
further  proceedings  may  be  had  against  him  by  virtue  thereof. 
The  ground  upon  which  this  motion  is  made,  is,  that  he  had  pre- 
viously presented  his  petition  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania,  for  the  benefit 
of  the  Bankrupt  Law,  and  that  the  proceedings  thereon  are  still 
pending  and  undetermined  in  said  Court. 

In  the  correct  decision  of  the  questions  involved  in  this  case,  it 
appears  to  be  necessary  to  ascertain  and  determine  the  true  char- 
acter and  effect  of  our  State  law,  by  virtue  of  which  I  am  called 
upon  to  act  in  the  case,  and  whether  a  commitment  for  the  causes 
set  forth  in  the  plaintiff's  affidavit,  and  application  to  me,  would 
be  in  conflict  with  the  provisions  and  general  policy  of  the  Bank- 
rupt Law.  The  determination  of  the  propositions  just  stated 
will,  as  it  appears  to  me,  dispose  of  the  whole  case. 

On  the  argument  before  me,  the  counsel  have  raised  and  dis- 
cussed various  points,  and  cited  many  authorities.  No  one  of  the 
authorities  cited  decides  the  identical  questions  to  be  decided  in 
this  case.  It  would  appear,  as  if  the  authorities  cited,  do  not 
harmonize  very  well.  They  are  in  some  degree  contradictory 
and  not  easily  reconciled.  I  therefore  look  upon  this  applica- 
tion as  presenting  questions  which  are  of  the  first  impression,  and 
I  may  say,  entirely  new.  In  the  absence  of  direct  authority  they 
must  be  disposed  of  by  a  correct  determination  of  the  nature 
and  effect  of  the  power  which  I  am  called  upon  to  exerciae,  and 
whether  it  comes  in  collision  with  the  provisions  and  policy  of 
the  Bankrupt  Law,  and  the  authority  and  jurisdiction  of  the 
District  Court  of  the  United  States,  in  which  the  proceedings  in 
bankruptcy  are  now  pending  for  examination  and  final  decision. 

I  approach  the  questions  to  be  now  for  the  first  time  decided 

with  some  degree  of  sensibility,  on  account  of  their  importance 
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to  the  parties,  and  not  only  on  this  account,  hut  because  I  deem 
it  a  matter  of  the  deepest  interest  to  the  parties  and  to  the  com- 
munity, that  in  the  administration  of  justice  there  should  be  no 
conflict  between  the  judiciary  of  the  general  government  and  that 
of  the  State.  In  the  course  of  my  investigation  I  have  met  ?rith 
some  difficulties ;  I  have,  however,  arrived  at  a  conclusion  that  is 
*3661  ^'^^^^^^y  satisfactory  to  my  *own  mind.  Whether  it  will 
be  so  to  the  minds  of  others,  is  a  matter  for  their  consid- 
eration. 

By  the  provisions  of  our  Act  of  Assembly,  if  the  judge  who 
issues  the  warrant  of  arrest,  after  inquiry  is  made  by  him,  when 
the  defendant  is  brought  before  him,  is  satisfied  that  the  party  is 
about  to  remove  any  of  his  property  out  of  the  jurisdiction  of 
the  Court  in  which  such  suit  is  brought,  with  intent  to  defraud  his 
creditor,  or  that  he  has  property  which  he  fraudulently  conceals, 
or  that  he  has  rights  in  action,  or  some  interest  in  any  public  or 
corporate  stock,  money  or  evidence  of  debt,  which  he  unjustly 
refuses  to  apply  to  the  payment  of  any  such  judgment  or  judg- 
ments, which  shall  have  been  rendered  against  him,  belonging  to 
the  complainant,  or  that  he  has  assigned,  removed  or  disposed 
of,  or  is  about  to  dispose  of  any  of  his  property  with  intent  to 
defraud  his  creditors,  or  that  he  fraudulently  contracted  the 
debt,  or  incurred  the  obligation  respecting  which  suit  is  brought, 
he  shall  then  issue  his  commitment,  by  virtue  of  which  the  party 
is  to  be  committed  to  the  jail  of  the  county,  to  be  detained  there 
until  discharged  by  law. 

Such  commitment  shall  not  be  granted,  if  the  defendant  shall 
pay  the  debt  or  demand  with  costs  of  suit  and  of  the  proceedings 
against  him,  or  shall  give  security  to  the  satisfaction  of  the  judge, 
that  he  will  pay  the  debt  or  demand  with  costs  and  interest,  within 
the  period  provided  in  the  ninth  section  of  said  act. 

By  the  tenth  section  it  is  provided  that  said  commitment  shall 
not  be  issued,  if  the  party  arrested  shall  give  bond  with  sureties 
to  be  approved  of  by  the  judge,  conditioned,  that  he  will  not  re- 
move any  property  out  of  the  jurisdiction  of  the  Court,  with 
intent  to  defraud  any  of  his  creditors,  and  that  he  will  not  assign, 
sell,  convey  or  dispose  of  any  of  his  property  with  such  intent, 

or  with  a  view  to  give  a  preference  to  any  creditor  for  any  debt 
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antecedent  to  such  sale,  assignment,  conveyance  or  disposition, 
until  the  demand  of  the  complainant  with  costs  shall  be  satisfied, 
or  until  thirty  days  after  final  judgment.  This  section  applies 
only  to  cases,  when  the  fraudulent  design  proved  is  to  remove 
property  out  of  the  jurisdiction  of  the  Court. 

In  the  eleventh  section  it  is  provided  that  such  commitment 
shall  not  be  granted,  if  he  gives  bond  with  surety  that  he  will 
apply  for  the  benefit  of  the  insolvent  laws,  and  abide  all  orders 
of  said  Court,  and  if  he  fail  to  obtain  his  discharge  as  an  insol- 
vent, that  he  will  surrender  himself  to  the  jail  of  the  county. 

By  the  twelfth  section  it  is  enacted,  that  the  party  committed 
shall  remain  in  custody  until  he  shall  assign  his  property,  and  ob- 
tain the  benefit  of  the  Insolvent  Laws,  or  pay  the  debt  or  demand 
with  costs,  or  give  security  therefor,  as  is  provided  for  in  the  pre- 
ceding sections  of  said  act. 

The  great  and  leading  object  of  this  law  is  te  constrain  the  de- 
fendant to  pay  the  debt  or  secure  its  payment,  or  take  the  benefit 
of  the  Insolvent  Laws.  This  is  the  plain  provision  of  the  act,  and 
its  most  obvious  intent.  Its  terms  are  clear  and  unequivocal. 
The  *bolts,  bars  and  grates  of  the  prison,  are  but  instru- 
ments to  be  employed  to  compel  the  defendant  to  perform  ^ 
one  of  those  conditions,  and  his  actual  confinement  is  a  means 
used  to  secure  the  same  object. 

An  equal  distribution  of  assets  is  the  great  policy  of  the  Bank- 
rupt Law.  There  are  but  a  few  classes  of  creditors  that  are  to 
be  preferred  in  the  distribution  to  be  made  of  the  bankrupt's 
property  and  efiects.  To  secure  this  end,  it  appears  from  the 
provisions  of  the  act  itself,  that  the  moment  the  decree  of  bank- 
ruptcy is  passed,  for  all  the  purposes  of  the  act,  it  relates  back 
to  the  time  of  filing  the  petition.  By  the  decree,  all  the  property 
and  rights  of  property,  of  whatever  name  and  nature,  of  the 
bankrupt,  are  absolutely  vested  in  the  assignee,  who  is  also  to 
prosecute  all  actions  in  law  or  equity  then  pending,  to  which 
the  bankrupt  is  a  party.  The  Court  in  bankruptcy  takes  upon 
itself  the  exclusive  administration  of  the  assets.  It  has  charge 
and  control  of  the  bankrupt's  person  and  property.  The  pro- 
ceeding reaches  all  his  property,  and  is  for  the  benefit  of  all  his 
creditors,  and  the  law  protects  the  property  for  all  the  creditors, 
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and  it  is  very  evident,  that  after  the  bankrupt  has  filed  his  peti- 
tion, and  while  the  proceeding  is  pending,  that  he  cannot  make 
any  valid  disposition  of  his  property  whatever,  and  that  it  is 
placed  in  the  custody  of  the  law,  and  entirely  beyond  his  con- 
trol. This  is  most  manifest  when  the  second  section  of  the  act 
is  examined. 

By  the  second  section  of  said  act,  it  is  provided  that  all  future 
payments,  securities,  conveyances  or  transfers  of  property,  or 
agreements  made  or  given  by  any  bankrupt  in  contemplation  of 
bankruptcy,  and  for  the  purpose  of  giving  any  creditor,  endorser, 
surety  or  other  person,  any  preference  or  priority  over  the  gen- 
eral creditors  of  such  bankrupt,  shall  be  deemed  utterly  void  and 
a  fraud  upon  this  act.  And  the  assignee  under  the  bankruptcy, 
shall  be  entitled  to  claim,  sue  for,  recover  and  receive  the  same 
as  part  of  the  assets  of  the  bankrupt.  The  bankrupt  can  give 
no  preference  in  contemplation  of  bankruptcy  before  he  files  his 
petition,  much  less  can  he  do  it  after  it  is  filed.  Indeed,  I  think 
this  provision  refers  to  acts  done  before  the  petition  is  filed  more 
particularly,  and  for  this  reason,  that  after  the  petition  is  filed, 
the  property  is  in  the  custody  of  the  law,  and  under  the  protec- 
tion of  a  Court  of  enlarged  equity  jurisdiction.  Be  that  as  it 
may,  it  cannot  be  that  the  bankrupt  cannot  do  these  particular 
things  before  he  files  his  petition,  but  that  he  has  full  power  to 
do  them,  after  he  files  his  petition,  and  before  the  decree  in 
bankruptcy  is  passed.  This  is  rendered  still  more  clear  by  the 
proviso  which  is  to  be  found  in  said  section,  which  is  as  follows : 
^^  That  all  dealings  and  transactions  by  and  with  any  bankrupt, 
bond  fide  made,  and  entered  into  more  than  two  months  before 
the  petition  filed  against  him,  or  by  him,  shall  not  be  invalidated 
or  affected  by  this  act :  Provided,  that  the  other  party  to  any 
such  dealings  or  transactions,  had  no  notice  of  a  prior  act  of 
bankruptcy,  or  of  the  intention  of  the  bankrupt  to  take  the 
benefit  of  this  act."  This  section,  taken  together,  deprives  the 
bankrupt  of  all  power  to  make  any  disposition  *of  his 
^  property,  which  contravenes  the  provisions  of  the  law.  As 
I  have  already  said,  if  he  has  not  the  power  to  do  it  before  peti- 
tion, it  is  doubly  certain  that  he  cannot  do  it  afterwards.     After 

the  proceeding  has  been  commenced,  his  power  over  the  property 
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is  gone ;  it  is  not  his  for  the  purpose  of  disposal.  His  contracts 
will  no  longer  be  the  rule,  by  which  its  ownership  is  to  be  tested 
and  held.  The  law  itself  is  the  rule,  and  by  this  his  very  power 
to  contract  is  displaced.  I  will  now  apply  these  principles  to 
this  case.  The  plaintiff  complains  that  the  defendant,  since  he 
filed  his  petition  for  the  benefit  of  the  Bankrupt  Law,  has  dis- 
posed of  a  large  part  of  his  property  with  the  intent  to  defraud 
his  creditors,  and  has  property  or  money,  which  he  fraudulently 
conceals.  This  is  the  state  of  the  case.  The  frauds  complained 
of,  are  said  to  have  been  committed  since  his  petition  was  filed. 
If  the  defendant  had  made  the  payment  or  given  the  security, 
which  it  is  the  object  of  this  proceeding  to  enforce,  before  he 
filed  his  petition,  and  in  contemplation  of  bankruptcy,  with  intent 
to  prefer  the  plaintiff  to  his  general  creditors,  either  or  both 
would  have  been  void,  and  the  plaintiff  could  not  have  held  either 
against  the  assignee.  If  he  would  now  make  the  payment,  would 
it  not  be  equally  so  ?  The  payment  would  be  giving  a  prefer- 
ence, and  the  intent  could  not  be  doubted,  and  the  plaintiff  could 
not  say  that  he  was  ignorant  of  his  intent  to  take  the  benefit  of 
the  Bankrupt  Law,  for  he  has  had  legal  notice  of  his  application, 
and  he  being  a  creditor  is  a  party  to  it.  If  he  was  now  to  make 
the  payment,  by  my  interference,  and  under  the  pressure  of  a 
warrant,  or  while  he  was  in  actual  confinement,  it  would  still  be 
a  fraud  upon  the  law,  for  it  would  be  a  misapplication  of  the 
funds,  over  which  I  am  satisfied  he  has  no  control.  It  would 
still  be  a  giving  the  preference  over  the  general  creditor,  which 
the  law  prohibits.  It  would  not  cease  to  be  so  by  reason  of  my 
interposition.  If  he  could  not  make  the  payment,  without  the 
pressure  of  my  authority,  can  he  lawfully  do  it  when  pressed  by 
a  warrant  of  commitment  ?  The  same  law  that  forbids  his  doing 
it  in  the  one  case,  forbids  his  doing  it  in  the  other.  It  is  not  for 
him  to  make  distribution.  The  law  has  ceased  to  entrust  him 
with  that  power  and  has  undertaken  to  make  the  distribution 
itself.  If  he  does  not  get  authority  from  the  law  to  make  pay- 
ment, he  cannot  get  it  from  me.  I  can  confer  on  him  no 
authority  over  the  property.  The  same  law  that  restrains  him 
would  restrain  me.     The  question  then  is  narrowed  to  this : 

ought  I  to  proceed  further  to  compel  him  to  do,  what  the  law 
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forbids  his  doing  ?  Ought  I  to  commit  him  to  prison,  because 
he  does  not  do,  what  the  law  says  he  shall  not  do,  and  what  he 
has  not  the  power  legally  to  do  ?  It  appears  to  me,  that  but  one 
answer  can  be  given  to  these  questions,  and  that  answer  is,  that  I 
ought  not  to  do  either. 

*I  do  not  think  that  our  State  law  is  of  itself  in  conflict 
-J  with  the  Bankrupt  Law.  The  two  laws  may  well  subsist 
together,  and  distinct  proceedings  maybe  had  in  the  several  Courts, 
which  do  not  in  any  way  conflict.  A  party  may  proceed  under  our 
State  law,  when  there  is  no  proceeding  of  any  kind,  touching  his 
person  or  property  in  the  United  States  Court.  Our  State  law  pro- 
vides for  many  cases,  that  the  Bankrupt  Law  never  can  reach,  and 
does  not  embrace.  Indeed  the  conflict  is  entirely  between  the  two 
tribunals,  which  are  called  upon  to  administer  said  laws.  The 
power  given  by  the  Constitution  of  the  United  States,  "  to  estab- 
lish uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States,"  is  not  exclusive  of  the  rights  of  the  States  to 
legislate  on  the  same  subject ;  except  when  the  power  is  actually 
in  exercise  by  Congress,  and  the  laws  of  the  States  are  in  conflict 
with  the  law  of  the  United  States.  This  is  the  rule  established 
by  the  Supreme  Court  of  the  United  States.  The  law  is  such 
an  one  as  our  State  legislature  had  a  right  to  pass,  and  when 
the  proceedings  under  it  do  not  come  in  conflict  with  the  act  of 
Congress,  or  proceedings  under  it,  all  is  right  and  proper.  When 
there  is  such  a  conflict  between  the  action  of  the  State  authority, 
and  the  action  and  jurisdiction  of  the  United  States  Court  under 
the  Bankrupt  Law,  in  that  case  the  State  authority  must  yield, 
is  there  such  a  collision  here?  This  is  the  question.  I  am 
called  upon  to  exercise  judicial  power  over  a  controversy  depend- 

*^761  ^^^'  ^^^'  '*''^^^^^^  these  same  parties,  in  the  Court  of  the 
United  States  under  the  Bankrupt  Law.  I  am  called  upon 
to  aid  in  compelling  the  defendant  to  make  a  disposition  of  his 
property  different  from  that  directed  by  the  Bankrupt  Law.  That 
law  gives  the  property  a  certain  direction,  and  I  am  now  to  be 
used  as  an  instrument  to  compel  the  defendant  to  dispose  of  it 
in  a  different  way.  Is  not  this  collision  ?  Is  it  not  a  conflict  of 
jurisdiction  and  of  judicial  action  ?     If  it  is  not,  I  am  at  a  loss 

to  know  what  would  be.     Both  authorities  are  acting  over  the 
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same  subject  matter  and  between  the  same  parties.  They  are 
taking  cognizance  over  the  identical  case,  in  person,  property 
and  right,  and  the  struggle  now  is,  whether  this  plaintiff  shall  be 
paid  or  secured  in  the  manner  directed  by  our  State  laws,  or 
come  in  as  a  creditor  under  the  Bankrupt  Law.  No  collision  can 
be  more  clear  and  certain,  than  this  is,  and  no  conflict  more 
open  and  direct. 

I  have  thus  far  been  speaking  of  the  payment  of  money  and 
disposal  of  property.  There  is  another  yiew  that  must  be  taken 
of  this  matter,  which  is  equally  important.  After  a  petition  has 
been  filed  in  bankruptcy,  and  while  it  is  pending,  can  the  same 
person  take,  or  be  compelled  to  take  the  benefit  of  a  State  in- 
solyent  law  ?  Can  the  two  proceedings  be  carried  on  at  the  same 
time  ?  As  I  have  before  said,  the  Bankrupt  Law  administers  the 
assets  in  one  way,  the  State  Insolvent  Law  another.  Under  the 
Bankrupt  Law  the  applicant  makes  a  full  surrender  of  all  his 
property,  verified  by  oath.  Under  the  State  Insolvent  Law,  the 
applicant  is  to  swear  that  he  will  deliver  up  all  his  property  to 
his  assignee  for  the  benefit  of  his  creditors.  The  Court  in  bank- 
ruptcy appoints  its  assignee,  the  State  Court  appoints  its  assignee. 
Under  this  state  of  things,  which  assignee  gets  the  property,  and 
which  authority  administers  the  assets  of  the  debtor  ?  I  appre- 
hend that  no  one  can  doubt,  that  in  this  collision  of  jurisdiction, 
the  authority  under  the  General  Government  must  have  the 
supremacy.  This  would  be  more  clearly  so  when  its  jurisdiction 
had  first  attached,  as  it  has  in  this  case.  Under  these  circum- 
stances, ought  I  to  entertain  a  proceeding,  which  has  for  one  of 
its  objects  the  compulsion  of  the  defendant  to  take  the  benefit  of 
the  Insolvent  Laws?  If  I  proceed,  it  puts  the  defendant  to  the 
alternative  to  give  security  to  take  the  benefit  of  the  Insolvent 
Laws,  or  be  committed  to  prison.  My  authority  to  proceed  so 
far  as  to  take  such  a  bond  may,  indeed,  be  well  questioned,  for 
taking  the  bond  would  be  one  step  towards  the  consummation  of 
his  proceeding  in  the  Insolvent  Court.  I  do  not  think  that  I  can 
do  any  act  to  compel  him  to  take  this  step,  or  to  forward  him  in 
taking  it.  If  I  could  not  take  the  bond  legally,  can  I  legally 
commit  him  for  not  giving  it  to  me  ?     To  commit  him  if  he  failed 

to  give  me  what  I  had  no  right  to  receive,  and  what  I  had  no 
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right  to  give,  and  which  woald  be  void  if  he  did  give  it,  would 
indeed  appear  to  be  strange  enough.  It  is  said  that  I  do  not 
compel  him  to  do  anything  by  commitment.  This  I  think  does 
^Q'TfT-j  not  meet,  or  obviate  the  diflSculty.  Imprisonment  ^or 
debt  is  always  compulsory ;  it  is  not  the  actual  payment 
of  the  debt ;  it  puts  no  money  in  the  creditor's  pocket.  It  many 
times  operates  as  a  satisfaction  of  the  debt,  though  no  money  be 
paid.  It  is,  however,  but  a  means  used  to  compel  payment.  It 
is  the  last  effort  of  the  law  to  accomplish  this  object.  It  is  its 
great,  ultimate  effort,  and  all  the  energies  of  the  law  can  put 
forth  none  of  higher  power.  If  this  is  a  case,  where  the  insolvent 
proceedings  cannot  be  fully  carried  out,  ought  they  to  be  com- 
menced 7  If  they  cannot  be  carried  out,  it  is  because,  to  do  so, 
comes  in  conflict  with  the  jurisdiction  of  a  higher  power.  If  this 
conflict  forbids  its  consummation,  it  forbids  its  commencement. 
If  it  forbids  the  proceeding,  it  forbids  it  all  and  every  part,  the 
beginning  as  well  as  the  end.  It  is  all  the  parts  of  the  proceed- 
ing which  compose  the  case.  I  do  not  know  how  the  case  may 
end,  when  I  see  that  the  two  jurisdictions  come  in  conflict,  then 
it  is  time  for  me  to  stop.  They  are  now  in  conflict.  Both  act- 
ing on  the  same  parties,  and  over  the  same  subject  This  I 
deem  to  be  such  a  conflict  of  jurisdiction  and  authority,  as  takes 
from  me  all  power  to  proceed,  legitimately,  any  further  in  the 
case. 

There  is  another  aspect  in  which  this  case  may  be  presented, 
that  I  think  worthy  of  deep  consideration.  The  United  States 
District  Court  has  now  full  and  ample  jurisdiction  of  this  entire 
case.  The  petitioner  is  now  in  that  Court.  His  creditors,  hav- 
ing been  all  returned  and  legally  notified,  are  also  in  that  Court. 
All  the  bankrupt's  property  is  under  the  control  and  subject  to 
the  order  of  that  Court.  That  proceeding  is  between  the  peti- 
tioner and  all  his  creditors,  who  have  been  returned  and  notified. 
The  plaintiff  brought  his  suit  since  all  this  took  place  in  that 
Court.  The  fraud  complained  of  is  since  the  proceeding  in  bank- 
ruptcy was  commenced.  The  jurisdiction  of  that  Court  having 
attached,  I  do  not  think  that  it  can  be  devested  in  whole  or  in 
part.  If  it  can,  it  would  present  a  most  singular  case  of  con- 
fusion and  uncertainty.     If  I  decide  this  case,  another  creditor 
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may  proceed  against  him  for  the  same  charges  of  fraud,  and  then 
another,  until  I  get  through  the  entire  list  of  his  creditors.  That 
having  been  done,  they  may,  in  detail,  set  upon  him  for  other 
charges  of  fraud,  until  the  whole  list  of  his  creditors  is  gone 
through  agaiii ;  and  what  then  ?  This  would  settle  nothing 
definitely.  When  the  hearing  comes  on  in  the  District  Court, 
then  those  same  creditors  may  try  these  same  matters  as  fully, 
as  if  the  charges  had  never  been  heard  of  before.  A  judicial 
proceeding  that  is  subject  to  this  abuse,  cannot  be  right.  If  it 
can  be  disposed  of  so  as  to  guard  against  those  evils,  the  case 
should  be  turned  into  that  channel,  which  will  avoid  them.  Is 
not  then  the  pendency  of  the  whole  case  in  that  Court,  a  positive 
bar  to  my  proceeding  further.  That  Court  has  express  jurisdic- 
tion given  to  it  in  all  matters  and  proceedings  in  bankruptcy. 
That  jurisdiction  extends  to  all  cases,  and  controversies  arising 
between  the  bankrupt  and  any  creditor  or  creditors.  This 
jurisdiction  is  to  be  exercised  summarily,  in  the  nature  of  sum- 
mary proceedings  in  equity,  and  for  this  purpose  said  Court 
shall  be  deemed  '^'always  open.  This  jurisdiction  is  ex-  r^otro 
pressly  given  by  the  law  itself  in  the  most  explicit  terms. 
The  case  is  pending  there.  Does  not  the  whole  subject  form  but 
one  cause  7  What  is  a  case  pending  in  a  Court  of  competent 
jurisdiction?  The  case  comprehends  everything  that  can  be 
legitimately  tried  in  that  action  or  proceeding.  The  defendant 
is  declared  by  the  first  section  to  be  a  bankrupt.  When  he  filed 
his  petition  in  conformity  to  it,  he  is  declared  to  be  a  bankrupt 
within  the  purview  of  that  act.  Could  not  this  question  of  fraud 
be  tried  in  that  Court  ?  Most  certainly  it  could.  Fraudulent 
concealment  of  property  is  one  of  the  very  things  which  that 
Court  is  to  try.  It  is  so  declared  in  the  very  words,  almost,  of 
this  complaint.  The  matter  pending  before  me  is  a  case  and 
controversy  between  a  bankrupt  and  one  of  his  creditors.  Over 
this  whole  matter,  as  it  is  before  me,  the  Court  in  bankruptcy  has 
complete  and  entire  jurisdiction,  not  by  inference  or  implication,  ' 
but  by  express  statutory  grant.  Why  then  should  this  matter 
not  be  tried  there  ?  All  the  creditors  are  parties  in  that  Court. 
Its  decisions  will  be  binding  upon  all,  for  the  decisions  of  a  Court 
of  competent  jurisdiction  are  binding,  as  to  the  subject  matter, 
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between  all  parties  and  privies.  Its  jurisdiction  is  not  a  foreign 
jurisdiction,  for  it  is  the  legitimate  tribunal  for  the  trial  of  the 
whole  controrersj  between  the  bankrupt  and  his  creditors.  I  do 
not  see  on  what  principle  I  can  try  a  branch  of  the  case,  nor 
why  it  should  be  cut  up  into  separate  parts  for  trial  in  different 
Courts.  In  that  Court  the  defendant  could  have  the  benefit  of 
a  jury  trial ;  so  far  as  I  proceed,  he  would  be  denied  that  right. 
To  deprive  him  of  this  right  might  be  oppressive.  Shall  I,  a 
single  judge  in  vacation,  thrust  a  foreign  hand  into  that  Court, 
and  grasp  one  of  its  suitors,  and  drag  him  and  part  of  his  case 
from  its  jurisdiction  7  If  I  can  do  this,  I  have  more  power  than 
I  supposed  myself  to  have.  It  will  not  be  pretended  that  I  can 
do  this.  If  I  cannot  do  this  directly  and  openly,  can  I  take  a 
subordinate  station,  at  some  distant  point,  to  guard  against  the 
commission  of  frauds  by  bankrupts  on  their  creditors,  while  the 
appropriate  tribunal  is  proceeding  in  its  examination  of  the  whole 
merits  of  the  case  ?  Nothing  has  been  shown  to  me  or  occurred 
to  my  mind,  which  satisfies  me  that  I  can  act  a  subordinate  part, 
and  gather  in,  and  adjust  the  fragments  of  this  controversy, 
while  the  Court  in  bankruptcy  is  taking  care  of  the  more  import- 
ant parts  of  the  concern.  That  Court  is,  in  contemplation  of 
law,  and  also  in  point  of  fact,  competent  to  take  care  of  the 
parties  and  cases,  that  may  be  subject  to  its  jurisdiction,  and 
therefore  my  interference  in  the  matter  would  be  an  encroach- 
ment upon  the  authority  and  jurisdiction  of  that  Court.  Of  this 
interference  the  defendant  would  have  a  right  to  complain,  and 
against  it  he  has  a  right  to  protest. 

It  is  said,  that  if  I  do  not  interpose,  great  fraud  will  be  com- 
mitted.    I  do  not  think  that  this  consequence  need  follow,  if  I 
stay  my  hand ;  but  even  if  it  did,  that  alone,  could  not  give  me 
jurisdiction.     The  Court  in  bankruptcy  is  always  open  to  the 
complaints  of  a  bankrupt's  creditors.     *It  has  the  most 
-J  ample  powers.     Those  powers  reach  the  bankrupt  and  his 
*  property  in  the  most  searching  forms.     It  may  take  the  property 
out  of  his  hands  altogether,  if  a  proper  case  is  made  out.    It  may 
enjoin  him  from  making  any  disposition  of  his  property,  if  that 
should  become  necessary.    He  is  at  all  times  subject  to  its  exami- 
nation and  bound  by  its  orders.     He  may  be  punished  at  any 
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time  for  a  violation  of  any  of  its  mandates.  This  tribunal  appears 
to  have  all  the  power  that  is  necessary  to  protect  the  rights  of  a 
bankrupt's  creditors.  If  the  complaint  that  is  made  to  me  is  well 
founded,  if  it  was  established  in  that  Court,  the  most  effectual 
remedy  could  be  speedily  applied.  It  is  in  that  Court  that  the 
law  has  placed  jurisdiction  over  this  controversy,  and  to  it  the 
party  must  be  referred  for  the  adjustment  of  his  wrongs ;  and  the 
proceeding  is  therefore  arrested. 

See  Bassett  v.  Dayis,  anttj  2  P.  L.  J.  287. 


In  the  DUtrict  Court  for  the  Oity  and  County  of  Philadelphia, 

Hopper  v.  Williams. 

1843. 

Though  a  party  may  in  many  cases  waive  a  tort,  and  bring  assumpsit,  he  has 
his  election,  and  the  Court  will  not  compel  him  to  sue  upon  a  contract, 
when  he  repudiates  the  idea  that  such  existed,  and  seeks  to  obtain  damages 
for  the  deceit  and  fraud. 

♦This  was  a  rule  to  show  cause  why  the  capias  ad  rjnogo 
respondendum  should  not  be  quashed. 

The  plaintiff's  affidavit  set  forth,  that  the  plaintiff  had  delivered 
to  defendant  a  negotiable  promissory  note  to  get  it  discounted. 
That  defendant  obtained  the  note  from  him  fraudulently,  not 
intending  to  give  the  plaintiff  the  proceeds  of  the  note,  but  to 
appropriate  them  to  his  own  use. 

WHUam  W.  Salyy  Esq.,  for  the  rule,  contended  that  plaintiff 
could  not  evade  the  provisions  of  the  non-imprisonment  law  by 
conceiving  his  action  in  tort,  when  it  was  really  found  upon  con- 
tract, as  the  Court  would  see  that  it  was  in  this  case. 

St*  Q-,  T.  Campbell^  Esq.,  contra. 

By  the  Court. — The  action  is  not  brought  on  any  contract, 

but  repudiates  the  idea  of  contract  altogether,  going  for  unmiti- 
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gated  damages  for  the  deceit  and  firaud.  A  party  may,  in  many 
cases,  waive  a  tort,  and  bring  assumpsit,  as  he  might  have  done 
in  this  case,  and  declare  for  money  had  and  received  to  his  use, 
if  the  note  has  been  actually  disposed  of^  and  the  proceeds 
received  by  the  defendant.  But  it  cannot  be  pretended  that  he 
is  obliged  to  adopt  this  course.     He  has  his  election.^ 

Rule  discharged. 


In  the  District  Court  far  the  City  and  County  of  Philadelphia. 

Malone  v.  The  Philadelphia  and  Rbadinq  Railroad 

Company. 

June^  1843. 

The  Court  will  not  open  a  judgment,  confessed  for  the  payment  of  money  in 
instalments,  with  power  to  issue  execution  for  the  whole  amount,  on  fail- 
ure to  pay  one  of  the  instalments. 

This  was  a  motion  to  set  aside  an  execution  issued  on  a  judg- 
ment in  the  above  case. 

*8851  *^^  suit  was  by  amicable  action  to  March,  1842,  and 
the  agreement  for  entering  the  action  contained  also  a 
confession  of  judgment  for  $20,000,  with  a  stay  of  execution 
providing  for  the  payment  of  the  amount  of  the  judgment  in 
four  annual  instalments,  and  with  a  further  proviso,  that  should 
the  defendants  fail  to  pay  any  one  of  the  instalments  at  the  stipu- 
lated time,  the  whole  should  at  once  be  thereupon  due  and  pay- 
able, and  plaintiffs  to  be  at  liberty  immediately  to  sue  execution 
for  the  entire  amount.  This  is  the  substance  of  the  agreement,  and 
judgments  with  such  provisions  have  become  of  late  very  com- 
mon in  our  practice,  and  the  decision  of  this  cause  by  the  Court, 
as  it  is  the  first  in  which  the  effect  to  be  given  to  them  has  been 
brought  up  and  settled,  is  particularly  important.  On  the  22d  of 
April,  1843,  the  first  instalment  under  this  judgment  became  due. 
No  payment  or  tender  was  made  by  the  defendants  on  the  day. 
Five  or  six  days  after  the  plaintiff  issued  execution  on  the  judg- 
ment for  the  whole  amount.     Two  or  three  days  after  the  execu- 

^  Pearsall  v.  Ghapin,  8  Wright  0. 
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tion  had  issued  the  defendants  raised  the  amount  of  the  first 
instalment,  and  paid  it  into  the  sheriff's  hands  unconditionally, 
and  then  went  into  Court  and  obtained  this  rule  upon  certain 
affidavits  of  officers  of  the  company,  laying  aa  one  ground  of  the 
application,  that  there  was  an  understanding  between  the  parties 
growing  out  of  several  previous  transactions,  that  the  plaintiff 
should  call  at  the  office  of  the  company,  and  make  some  arrange- 
ment with  them  for  the  payment  of  the  instalments  as  they  fell 
due ;  that  no  application  had  been  made  to  them  in  the  present 
instance,  and  the  issuing  of  the  execution  for  the  whole  amount 
of  the  judgment,  had  therefore  taken  them  by  surprise. 
*Upon  these  affidavits  the  Court  granted  the  motion,  ^ 
which  upon  its  return  was  argued  by  Mr.  Meredith,  for  the  rule, 
the  Court  declining  to  hear  Mr.  Dallas  for  the  plaintiff.  There 
was  another  case  of  the  same  kind  against  the  same  defendants. 

By  the  Court. — The  argument  for  the  rule  has  been  placed 
upon  two  grounds. 

1.  That  these  agreements  were  in  the  nature  of  penalties, 
against  which  a  Court  of  Equity  would  relieve  upon  compensa- 
tion being  made :  that  the  Court  would  give  such  a  construction 
to  them  as  to  prevent  injustice  from  trifling  delay,  and  relieve 
where  the  substantial  part  of  the  agreement  was  complied  by  the 
actual  payment  of  the  first  instalment.  It  is  undoubtedly  true, 
that  the  well  settled  principle  in  Courts  of  Equity  is  as  stated,  to 
relieve  against  penalties  and  forfeitures,  wherever  the  party 
against  whom  the  relief  is  prayed  can  be  fully  compensated,  and  in 
general  he  can  be  compensated  by  the  payment  of  the  sum  actu- 
ally due,  with  interest  and  costs.  But  these  agreements  have 
never  been  considered  in  Pennsylvania  in  the  light  of  agree- 
ments with  a  penalty  or  forfeiture  annexed.  They  confer  a 
privilege  upon  the  defendants  upon  the  performance  by  them  of 
certain  acts,  and  the  distinction  between  such  cases  and  cases 
where  there  is  a  penalty  or  forfeiture,  is  sufficiently  clear.  In 
Davis  V.  Thomas,  Russ.  &  My.  506  (4  English  Chancery  Cases 
538),  the  Master  of  the  Rolls  says :  ^^  In  all  cases  of  the  pay- 
ment of  money,  where  a  penalty  or  forfeiture  is  introduced  for 

the  purpose  of  security,  there  a  Court  of  Equity  will  relieve 
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against  the  penalty  or  forfeiture,  upon  the  ground  of  full  com- 
pensation by  giving  interest.  But  where  there  is  no  stipular 
tion  for  penalty  or  forfeiture,  but  a  privilege  is  conferred, 
provided  money  be  paid  within  a  stated  time,  there  the  party 
claiming  that  privilege  must  show  that  the  money  was  paid 
accordingly :  as  in  a  case  of  interest  reserved  on  a  loan  at  five 
per  cent,  with  a  proviso  that  four  per  cent,  will  be  accepted,  if 
paid  within  a  limited  time  after  it  became  due :  or  in  the  case  of 
a  covenant  for  renewal  of  a  lease  on  the  payment  of  a  certain 
fine  at  a  stated  period.*'  This  opinion  of  the  Master  of  the 
Rolls  was  confirmed  by  Lord  Chancellor  Brougham,  on  appeal, 
and  applying  it  to  this  case  and  all  other  agreements  of  the  same 
kind,  there  is  no  difficulty  in  coming  to  the  proper  conclusion. 
There  is  here  no  penalty  or  forfeiture,  but  the  agreement  simply 
confers  upon  the  defendants  the  privilege  of  having  execution 
staid  upon  performance  by  them  of  certain  acts.  Of  course  if 
sufficient  ground  of  fraud,  accident  or  surprise  were  laid,  the 
Court  would  interfere  and  give  relief. 

2.  The  second  ground  upon  which  the  defendants  have  placed 
their  case,  has  accordingly  been  that  of  surprise,  owing  to  an 
alleged  understanding  growing  out  of  the  course  of  previous 
transactions  between  the  parties.  The  officers  of  the  company 
testify  that  on  previous  occasions  of  a  similar  character,  plain- 
tiffs did  call  at  the  office  and  receive  or  make  arrangements  for 
receiving  their  money.  But  they  do  not  seem  to  the  Court  to 
*S871  ^^^^^^^  ^^7  settled  usage  from  '''which  any  legal  obliga* 
tion  to  call  is  imposed  upon  the  plaintiffs.  It  does  not 
however  appear  that  if  they  had  called,  the  defendants  were 
ready  to  pay  them ;  they  had  not  the  money  in  hand ;  the  officers 
say  that  if  they  had  called  they  would  have  opened  a  negotiation, 
and  if  an  execution  for  the  whole  amount  had  been  threatened, 
they  would  have  raised  the  money.  Under  this  evidence  the 
Court  do  not  consider  this  ground  as  made  out  to  their  Satisfac- 
tion, and  under  these  circumstances,  to  interfere,  would  be  to 
make  a  contract  for  the  parties  different  from  that  which  they 
have  themselves  made,  and  by  which  they  must  be  content  to 
abide.  Rule  absolute. 
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In  the  District  Court  for  the  Oity  and  County  of  Philadelphia. 

Holmes  v.  The  Philadelphu  ai^d  BsADma  Railroad 

Company. 

1843. 

Where  by  the  provisions  of  the  charter  of  a  railroad  company^  they  are 
required  to  place  a  sufficient  causeway  on  each  farm,  it  is  their  privilege 
to  make  it  upon  any  part  of  the  farm  which  the  company  finds  most  con- 
venient. 

This  was  an  action  to  recover  damages  on  account  of  the 
refusal  of  the  defendants  to  erect  a  causeway  over  their  road, 
which  ran  through  the  land  of  the  plaintiff.  At  the  time  the 
railroad  was  constructed  originally,  a  private  road  led  from  the 
plainti£f 's  farm  to  a  public  one.  At  the  point  of  intersection  of 
this  private  road  with  the  railway  there  was  considerable  cutting, 
but  at  the  distance  of  about  one  hundred  yards  from  the  inter- 
section it  is  level  with  the  ground,  and  the  company  have  there 
placed  a  causeway.  Both  these  points  are  on  the  farm  of  the 
plaintiff.  The  communication  from  one  point  of  the  plaintiff's 
farm  to  the  other  part  by  means  of  the  causeway  which  has  been 
placed,  is  practicable,  though  not  so  convenient  as  if  it  had  been 
at  the  intersection  of  the  private  road.  The  plaintiff  gave  the 
defendants  notice  that  he  desired  the  causeway  at  this  latter 
point,  and  upon  their  refusal  commenced  this  action  for  damages. 
Upon  this  state  of  facts,  which  all  appeared  by  the  plaintiff's 
own  evidence,  the  judge  before  whom  the  cause  was  tried  non- 
suited him,  and  the  motion  now  was  to  take  this  nonsuit  off. 

The  Court  referred  to,  and  read  those  parts  of  the  defendants' 

charter  which  applied  to  the  case.     (Act  of  April  4th,  1833,  sec. 

15.)     It  appeared  clearly  from  these  provisions,  that  all  that  the 

company  was  bound  to  do,  was  to  place  one  sufficient  causeway 

on  each  &rm.     In  this  case  the  company  had  done  so.     It  is  the 

privilege  of  the  company  to  make  it  upon  any  part  of  the  farm 

which  it  finds  most  convenient,  provided  it  furnishes  a  passage, 

which  in  this  case  it  did  without  question.     The  direction  to  enter 

the  nonsuit  was  right,  and  this  motion  was  therefore  refused. 
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In  the  District  Court  far  the  (My  and  County  of  Philadelphia^ 
Shaw,  to  thb  use  of  Clement,  v.  M^Clbllan. 

June^  1843. 

The  indorser  has  a  right  to  the  judgment  against  the  maker  of  a  note,  and  to 
the  benefit  of  the  recognisance  for  stay  entered  upon  it. 

^Qgo-|  '''This  was  an  action  on  a  recognisance  for  a  stay  of 
execution.  Edmund  Badger,  being  indebted  to  Peter 
Wager,  gave  him  his  promissory  notes  for  the  amount  indorsed 
by  Samuel  Badger.  These  notes  were  indorsed  and  passed  by 
Mr.  Wager,  and  afterwards  came  into  the  hands  of  Charles  Shaw. 
Not  being  paid  at  maturity,  Shaw  commenced  actions  against  the 
maker  and  both  indorsers,  and  obtained  judgment.  The  present 
defendant  became  bail  for  stay  of  execution  in  all  these  cases. 
Before  the  expiration  of  the  stay,  Mr.  Wager  became  desirous  of 
disposing  of  some  real  estate,  and  employed  for  that  purpose  Mr. 
Clement,  a  conveyancer,  who  effected  a  sale  for  him,  but  the  pur- 
chaser refused  to  take,  unless  the  property  was  released  from  the 
effect  of  Shaw's  judgment.  In  order  to  accomplish  this,  and  with 
a  view  to  retain  the  security  of  these  judgments  against  the  maker 
and  first  indorser,  who  were  both  liable  over  to  him,  Mr.  Wager 
procured  an  assignment  of  the  judgments  to  be  made  to  Mr. 
Clement,  who  thereupon  released  the  real  estate  which  he  desired 
to  sell.  There  was  no  doubt  that  Mr.  Wager  was  really  the 
party  in  interest  in  this  suit.  There  was  a  question  of  fact 
raised  on  the  trial,  whether  the  defendant  had  not  become  bail 
for  all  the  defendants  at  Mr.  Wager's  solicitation,  in  which  case 
it  was  clear  that  he  would  not  be  liable.  The  judge  left  that 
fact  to  the  jury,  reserving  the  point  whether  if  it  were  not  so, 
the  defendant  would  still  be  liable.  The  jury  found  for  the 
plaintiff,  and  the  cause  now  came  up  on  a  motion  for  a  new  trial 
on  the  reserved  point. 

By  the  Court. — There  is  no  doubt  that  if  the  bail  for  stay  of 
execution  in  the  action  against  the  maker  had  been  a  different 
person,  he  would  be  liable  in  this  action  for  Mr.  Wager's  benefit. 
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The  assignee  of  a  debt  is  entitled  to  the  advantage  of  all  the 
securities  which  the  creditor  holds.  There  is  no  express  decision, 
howeyer,  *upon  the  point,  where  the  same  person  has  r^cooo 
become  surety  for  both  parties.  After  a  careful  consider- 
ation of  the  case,  however,  we  are  satisfied  to  let  this  verdict 
stand.  Rule  discharged. 


In  the  District  Court  far  the  Oity  and  County  of  Philadelphia. 

Dbput  v.  Silver. 

June,  1843. 
Tenant  may  set  up  breach  of  contract  bj  landlord  by  way  of  set-off. 

This  was  an  action  of  covenant  for  three  quarters  rent,  on  an 
instrument  in  the  nature  of  a  lease  of  a  wharf  on  the  Schuylkill, 
for  the  term  of  five  years,  at  the  yearly  rent  of  $1000,  payable 
quarterly.  The  lease  contained  a  covenant,  that  the  lessee  should 
have  the  free  use  and  privilege  of  a  good  road  for  carts  from  the 
wharf  to  Oray's  Ferry  road,  and  to  the  water  of  a  well  in  the 
vicinity.  Defendant,  among  other  things,  pleaded  that  he  had 
not  had  the  free  use  and  privilege  of  a  good  road,  nor  the  water 
of  the  well,  upon  which  plaintifif  took  issue.  The  jury  found  a 
verdict  for  plaintiff  for  $1.  This  was  a  motion  for  a  rule  for  a 
new  trial. 

By  thb  Court. — ^By  the  finding  of  the  jury  it  seems  they 
allowed  damages  for  the  breach  of  the  covenant  in  question, 
during  the  whole  term  of  the  lease.  It  is  contended  that  only 
so  much  should  have  been  defalked  by  the  jury  from  the  plain- 
tiff's  demand  as  was  proportioned  to  the  period  for  the  rent  of 
which  this  suit  was  instituted,  and  the  case  of  Warner  v.  Caulk, 
8  Whart.  198,  was  much  pressed.  But  that  was  an  action  of 
replevin,  and  the  Chief  Justice,  in  delivering  the  opinion  of  the 
Court,  intimated  that  the  decision  would  have  been  different  had 

the  action  been  covenant.     Here  the  term  of  the  lease  has  ex- 
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pired,  the  pleadings  raise  the  qaestion  of  damages  during  the 
whole  term,  the  plaintiff  accepted  that  issue  and  wrat  to  triaL 
There  is  no  doubt  that  in  any  pending  action  for  the  rent  of  any 
other  quarter,  the  plaintiff  can  protect  himself  by  proper  plead- 
ings from  having  this  defalcation  again  set  up.  The  defendant's 
plea  was  undoubtedly  bad  for  duplicity,  and  was  the  subject  of 
special  demurrer :  but  that  defect  is  cured  by  the  plaintiff  reply- 
ing and  going  on  to  triaL  Rule  discharged. 


In  the  Dittrtet  Court  far  the  Oty  and  County  qf  Philadelphia. 

Smith  v.  Wikdxr. 
1843. 

A  recognisance  wm  held  a  substantial  compliance  with  the  Act  of  Assembl j, 
and  therefore  good,  which  was  «  npon  condition  that  the  plaintiff  in  error 
prosecute  his  writ  of  error  with  effect,  and  if  Judgment  be  affirmed^  that 
he  satisfy  and  pay  the  debt,  damages  and  costs  recovered,  together  with 
such  costs  as  shaU  be  awarded  bj  occasion  of  delaj  of  exection." 

On  a  judgment  in  this  Court  on  which  execution  had  been 
issued,  defendant  sued  out  a  writ  of  error,  and  on  a  certificate  of 
the  prothonotary  of  the  Supreme  Court  in  the  usual  form,  that 
bail  in  error  had  been  put  in,  this  Court  set  aside  the  execution. 

A  motion  was  then  made  by  MileSj  to  vacate  the  order  setting 
aside  the  execution,  on  the  ground  that  the  recognisance  was  not 
in  legal  form. 

The  recognisance  in  question  was  "upon  condition  that  the 
plaintiff  in  error  prosecute  his  writ  of  error  with  effect,  and  if 
judgment  be  affirmed,  that  he  satisfy  and  pay  the  debt,  damages 
and  costs  recovered,  together  with  such  costs  as  shall  be  awarded 
by  occasion  of  delay  of  executions."  The  7th  section  of  the  Act 
*RQm  ^^  ^^"^^  ^^^^  1886,  '^'entitled,  "An  Act  relating  to  Execu- 
-'  tion,"  Pamph.  Laws  762,  provides  "that  execution 
shall  not  be  stayed  upon  any  judgment  in  any  civil  action  or 
proceeding,  by  reason  of  any  writ  of  error  from  the  Supreme 
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Court  to  any  other  Court  of  this  Commonwealth,  unless  the 
plaintiff  in  such  writ  or  some  one  in  his  behalf,  with  sufficient 
sureties,  shall  beoome  bound  by  recognisance  to  the  party  in 
whose  favor  such  judgment  shall  be  given,  with  condition  to 
prosecute  such  writ  of  error  with  effect,  and  if  the  judgment  be 
affirmed,  or  the  writ  of  error  be  discontinued  or  non-prossed,  to 
pay  the  debt,  damages  and  costs  (as  the  case  may  be)  adjudged, 
(or)  accruing  upon  such  judgment,  and  all  other  damages  and 
costs  that  may  be  awarded  upon  such  writ  of  error." 

The  first  form  which  was  settled  by  a  rule  of  the  Supreme 
Court  has  been  invariably  followed  in  all  cases  without  regard  to 
the  provisions  of  the  Act  of  1886.  It  will  be  observed  that  the 
principal  difference  consists  in  the  words,  ^^  or  the  writ  of  error  be 
discontinued  or  non-prossed''  inserted;  and  the  words  at  the 
end  ^^  all  other  damages  and  costs  that  may  be  awarded  upon 
such  writ  of  error."  After  this  motion  was  made,  the  Supreme 
Court,  with  the  consen  in  writing  of  the  bail  in  error,  ordered 
the  recognisance  in  question  to  be  amended,  by  the  insertion  of 
the  words,  ^^  or  the  writ  of  error  be  discontinued  or  non-prossed," 
but  no  application  was  made  nor  amendment  ordered,  for  the 
addition  of  the  last  clause. 

WiUiam  M.  Meredith^  Esq.,  for  defendant. 

Bt  thb  Court. — Three  points  have  been  made. 

1.  That  this  Court  are  bound  by  the  certificate  of  the  pro- 
ihonotary  of  the  Supreme  Court,  of  the  entry  of  bail  error,  and 
cannot  go  behind  it  to  examine  the  sufficiency  of  the  form  of  the 
recognisance. 

2.  That  the  original  recognisance  was  a  substantial  compliance 
with  the  Act  of  Assembly  and  therefore  good. 

8.  That  if  it  were  not,  the  defect  has  been  cured  by  the  amend- 
ment ordered  by  the  Supreme  Court  with  the  written  consent  of 
the  sureties. 

We  are  clear  that  this  second  point  is  sufficient.  This  dis- 
penses with  the  necessity  of  noticing  the  other,  and  we  prefer 
placing  it  upon  that  ground,  because  it  goes  to  sustain  the  settled 
and  uniform  practice.     The  words    "prosecute  with    effect," 
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covered  all  the  matters  in  the  caase  more  particularly  provided 
for  in  the  form  given  in  the  act.  Share  v.  Hunt,  9  S.  &  B.  404, 
and  other  cases,  might  be  referred  to,  and  the  decision  upon  re- 
cognisances given  upon  appeal  from  awards  of  arbitrators  are 
uniform,  that  the  form  given  by  the  act  need  only  be  substan- 
tially not  literally  followed.  In  this  case  there  is  no  substan- 
tial difference.  There  are  no  damages  given  upon  a  writ  of  error 
in  the  Supreme  Court,  which  cannot  be  included  in  the  words 
and  meaning  of  the  recognisance  entered  in  this  case.  The  re- 
visors  of  the  code  were  specially  directed  to  examine  and  incor- 
porate in  the  report,  the  British  statute  in  force  in  this  Common- 
wealth, and  this  particular  form  is  found  in  some  reported  to  be 
in  force.  Motion  refused. 


In  the  Distriet  Court  far  the  Oity  and  County  of  Philadelphia. 

Coram. — Pbttit,  P.  J.,  Stroud,  J.,  and  Jonks,  J. 

Bradford's  Administrator  v.  Bradford's  Executor. 

June  26, 1843. 

The  District  Court  for  the  Citj  and  Goantj  of  Philadelphia  will  not  enter 
judgment  for  the  sum  admitted  in  the  defendant's  aflSdaTit  without  any 
prejudice  as  to  the  plaintiff's  right  to  the  balance  claimed,  reserring  to  the 
plaintiff  the  right  as  to  such  balance  to  proceed  to  trial  and  judgment. 

*The  plaintiff,  having  filed  a  paper,  purporting  to  be 
-J  an  instrument  of  writing  for  the  payment  of  money,  and 
the  defendant  by  affidavit  of  defence,  having  denied  but  part  of 
the  claim,  the  plaintiff  took  a  rule  to  show  cause  why  judgment 
should  not  be  entered  for  the  sum  admitted  in  the  defendant's 
affidavit,  without  any  prejudice  as  to  plaintiff's  right  to  the  bal- 
ance claimed :  but  that  as  to  such  balance,  *in  dispute,  the 
J  plaintiff  proceed  without  prejudice  from  the  judgment 
entered  to  trial  and  judgment. 

The  application  (which  it  was  admitted  was  a  novel  one  in  this 
Court)  was  founded  on  the  recent  decision  of  M'Eanney  v.  Mitch- 
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ell,  4  W.  &  S.  25,  which,  in  applying  for  the  rule,  J".  W. 
Wallace^  Esq.,  for  plaintiff,  insisted,  did,  in  fact,  subvert  the 
former  practice  of  this  Court ;  that  although  the  case  arose  on  a 
rule  of  a  different  Court,  the  principle  of  the  case  fully  applied 
to  the  language  of  §  2  of  the  Act  of  Assembly  of  March  28th, 
1835,  constituting  the  District  Court :  that  the  cases  were  clearly 
alike;  and  that  the  decision  being  by  a  Court  of  supreme 
authority,  was  to  be  taken  as  right  even  though  it  introduced  a 
sort  of  judgment  hitherto  not  kno¥m. 

The  case  having  been  adjourned  in  consequence  of  the  absence 
of  Judge  Jones,  was  this  day  called  up :  when  Mr.  Scott  and  Mr. 
Zr.  A.  Scottj  argued  that  the  main  question  would  not  arise  owing 
to  some  peculiarity  in  the  character  of  the  paper  filed.  On  this 
point  the  Court  were  not  unanimous. 

The  opinion  of  the  court  was  delivered  by 

Pettit,  p.  J. — Since  this  rule  was  taken,  the  Court  have  ex- 
amined the  case  in  4  W.  &;  S.  25,  on  which  the  plaintiff's  counsel 
grounded  his  application ;  and  we  may  as  well  say  at  this  time, 
that  the  Court  will  adhere  to  its  former  practice.  The  case  in 
the  Supreme  Court  can  scarcely  be  regarded  as  binding  on  us,  as 
it  was  made  upon  a  rule  of  Court  different  from  ours. 

See  Hajes  v.  Robb,  eupraf  3  P.  L.  J.  29. 
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*/»  the  Supreme  Court  of  PeniMt/lvania  at  Nisi  Pritis.    [*20 

BOCEHILL  V.  SURDEK. 

1843. 

1.  Where  an  affidayit  of  defence  to  a  snit  upon  a  aotOi  defendant  set  forth 
that  the  note  was  claimed  by  a  third  party,  and  that  he  had  been  snm- 
moned  as  garnishee  in  an  attachment  execution  issaed  upon  a  judgment 
against  said  third  party :  Held,  that  it  was  not  a  sufficient  defence  to  pre- 
vent a  judgment  for  want  of  an  affidavit  of  defence. 

2.  But  that  execution  should  not  be  issued  upon  the  judgment  while  the 
the  attachment  was  undecided. 

This  was  an  action  upon  a  promissory  note,  drawn  by  defend- 
ant to  the  order  of  S.  M. ;  by  him  endorsed  in  blank. 

1.  The  defendant  alleged  in  his  affidayit  of  defence  that  the 
note  had  been  discounted  by  the  N.  Bank,  and  had  remained 
their  property  till  after  it  was  due. 

2.  That  it  was  alleged  by  said  bank  that  said  note  had  not 
been  legally  transferred  to  plaintiff. 

8.  That  in  certain  writs  of  attachment  execution  against  said 
bank,  defendant  was  summoned  as  garnishee,  and  that  the  amount 
endorsed  on  the  attachment  exceeded  the  amount  claimed  in  this 
suit. 

JTl  JE.  WaHaee^  Esq.,  appeared  for  the  plaintiff.  J.  A. 
PhiUipSj  Esq.,  represented  the  defendant. 

•The  CJowt  after  argument  eaid,  that  the  merits  of  the 
attachment  could  not  be  tried  in  this  action,  and  that  the  ^ 
plaintiff  was  entitled  to  judgment,  the  possession  of  the  note  being 
pritnd  faeie  evidence  of  ownership ;  but  expressed  an  opinion 
that  execution  should  not  issue  upon  the  judgment  until  the 
attachment  was  dissolyed. 
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In  the  Supreme  Court  of  Penntylvania  at  Nisi 

BOCKHILL  V.  MOORX. 
1843. 

A  defendant  in  an  action  against  him  as  the  endorser  of  a  promissorj  note, 
set  forth  that  the  note  was  an  accommodation  note  and  had  been  discounted 
bj  a  bank,  that  before  and  since  its  endorsement,  which  was  without  con- 
sideration, it  had  been  understood  by  him  and  an  officer  of  said  bank,  that 
he  should  not  be  held  liable  upon  the  note,  and  that  it  was  only  in  compli- 
ance with  a  rule  of  said  bank  which  required  two  names  on  all  paper 
offered  for  discount :  Held,  to  be  a  sufficient  affidayit  of  defence. 

This  was  an  action  upon  a  promissory  note  against  defendant 
as  endorser. 

His  aflldavit  of  defence  set  forth  : 

That  the  note  on  which  suit  was  brought  is  a  substitute  for 
another  made  several  years  before  and  then  discounted  by  the 
N.  Bank,  which  has  been  from  time  to  time  renewed  at  maturity 
up  to  the  time  when  the  note  now  in  smt  became  due.  That 
before  the  earliest  of  said  notes  was  discounted  and  in  contempla- 
tion of  such  discount,  this  affiant  had  a  conversation  with  a 
certain  J.  R.,  then  cashier,  since  president  of  said  bank,  respect- 
ing said  note,  and  the  propriety  of  its  being  discounted  by  said 
bank.  That  in  that  conversation  and  in  numerous  others  with 
said  J.  B.,  it  was  well  understood  between  this  affiant  and  said 
B.  that  the  said  discount  and  the  renewals  thereof  were  for  the 
use  and  sole  benefit  of  J.  B.  B.,  one  of  the  parties  to  said  note, 
that  said  affiant  set  his  name  thereto  or  thereon  without  con- 
sideration on  his  part,  and  merely  for  the  purpose  of  conforming 
to  a  rule  of  said  bank  which  required  two  names  on  discounted 
paper,  and  that  it  was  then  and  always  since  understood  by  this 
affiant,  and  also  by  (as  he  verily  believes  and  expects  to  prove 
on  the  trial  of  this  cause)  said  B.  cashier  and  president,  as  afore- 
said, that  it  was  not  and  would  not  be  the  purpose  of  said  bank 
in  case  such  note  should  be  discounted  with  the  defendant's  name 
thereon,  to  hold  this  ^defendant  liable  therefor  or  for  the 

-■  renewals  thereof,  and  that  the  said  note  on  which  suit  is 
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brought,  continned  to  be  the  property  of  said  bank  until  some 
time  after  it  became  dne. 

This  affidavit  also  set  forth  the  same  defence  as  that  in  the 
case  of  Bockhill  v.  Burden^  (which  was  an  action  on  the  same 
note),  as  respected  the  ownership  of  the  note  and  the  attachment 
execution.  A  rule  was  taken  to  show  cause  why  judgment  should 
not  be  entered  for  want  of  a  sufficient  affidavit  of  defence. 

IT.  a.  Wallace^  Esq.,  for  plaintiff,  considered  the  affidavit 
insufficient  because  the  promise  of  J.  B.  (president  or  cashier) 
was  without  consideration.  Bice  v.  Morris,  4  Whart.  249; 
Bising  V.  Patterson,  5  Ibid.  816.  The  affidavit  did  not  set  forth 
that  J.  B.  as  president  or  cashier,  had  authority  to  bind  said 
bank,  and  that  the  fact  of  a  rule  existing,  requiring  two  names 
on  discounted  paper  as  stated  in  the  affidavit  itself,  seemed  to 
negative  such  authority. 

Jl  K.  KauBy  Esq.,  for  defendant,  contended  that  the  promise 
of  J.  B.  was  binding  on  the  bank,  and  cited  Lyon  v.  Huntingdon 
Bank,  12  S.  &  B.  61. 

The  Court  said  that  the  strictness  of  special  pleading  was  not 
to  be  expected  in  an  affidavit  of  defence,  and  that  the  officers  of 
banks  generally  exercised  plenary  power  in  such  matters.  The 
affidavit  was  held  sufficient,  and  the  rule  was  discharged. 


In  the  Supreme  Court  of  Pennsylvania  at  Nisi  Prius. 
Gbbsnwood  v.  Thb  Lehigh  Coal  Co. 

1843. 

A  sheriff's  sale  of  real  estate  set  aside,  it  appearing  that  the  property  was  not 

pat  np  before  ten  o'clock  at  night. 

This  was  a  rule  to  set  aside  sheriff's  sale  of  real  estate,  taken 
by  Watmough  for  plaintiff.  It  appeared  from  the  affidavits  of 
plaintiff,  that  the  property  was  not  put  up  until  a  late  hour, 

^  Ante  3  P.  L.  J.  20. 
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after  most  of  the  bidders  had  gone  away ;  that  the  crier  had 
very  precipitately  struck  off  the  property  at  a  low  price,  whoreb j 
the  plaintiff  was  preveDted  from  baying  it ;  that  plaintiff  desired 
it  to  be  set  np  again  which  was  refused.  The  purchaser  pro* 
duced  affidavits  to  show  that  no  unusual  haste  occurred  in  respect 
*2^1  ^  ^^^  ^^  ^^  ^^^  property ;  that  the  ordinary  *form  was 
gone  through  with.  It  was  shown  that  the  lateness  of  the 
hour  was  owing  to  an  arrangement  of  the  sheriff.  The  proper^ 
ties  for  sale  being  arrayed  in  alphabetical  order  from  counsel's 
name  on  the  several  writs,  the  sheriff  sometimes  beginning  at 
A.,  and  sometimes  at  Z. ;  that  at  the  sale  in  question  they  had 
commenced  with  A.,  and  consequently  Mr.  W.'s  had  been  among 
the  last. 

U.  O.  Watrntrnghj  Esq.,  for  the  rule. 

H,  M^IlvainCy  Esq.,  contra. 

It  appearing  to  the  Court  that  the  property  had  been  sold 
some  time  after  ten  o'clock,  although  that  fact  was  not  of  itself 
deemed  sufficient  ground  to  set  aside  the  sale,  but  as  there  were 
other  circumstances  which  operated  with  the  Oourt^  the  rule  was 
made  absolute. 


^oQ-i  ^^  ^^  IHstriet  Court  of  the  Oity  and  Oounh/  of  Phila- 
delphia. 

Hatbs  v.  Bobb. 

September^  1843. 

1.  The  District  Goart  for  the  Oitj  and  €0111117  o^  Philadelphia  has  not  juris- 
diction of  a  suit  where  the  plaintiff's  original  demand  was  less  than  $100, 
if  it  is  pleaded  in  abatement  to  the  Jurisdiction  that  a  direct  payment  has 
been  made  which  reduced  the  plaintiff's  demand  before  suit  brought  to  an 
amount  less  than  $100. 

2.  Where  bj  a  mistake  a  defendant  gave  a  note  for  an  amount  greater  than 
was  actually  due,  by  which  mistake  the  amount  due  the  plaintiff  was  re- 
duced to  a  sum  less  than  $100 :  Quttr€^  whether  this  would  be  equiralent 
to  a  payment  so  as  to  defeat  the  Jurisdiction  of  the  Court  on  a  plea  to  the 
jurisdiction. 
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3.  In  the  DiBtrict  Court  a  plaintiif  who  takes  jadgment  on  an  affidarit  of  de- 
fence for  the  amount  admitted  to  be  due,  cannot  go  to  trial  for  the  residue* 

Rttlb  for  judgment  for  want  of  sufficient  affidavit  of  defence. 

Plaintiff  filed  a  copy  of  a  note  drawn  by  defendant  to  plain- 
tiff's order  for  $99  34,  which  with  interest  amounted  to  more 
than  $100  before  suit  brought. 

The  defendant  in  his  affidavit  alleged  that  the  note  in  question 
was  given  for  a  balance  of  a  book  account  due  the  plaintiff;  that 
the  plaintiff  who  kept  the  account,  informed  the  defendant  at  the 
time  the  note  was  given,  that  the  balance  due  him  according  to 
his  pass-book  was  $96  44,  to  which  interest  $2  90  was  added, 
which  made  $99  84,  the  amount  of  the  note  in  question.  De- 
fendant afterwards  discovered  that  $10  paid  by  him  before  giving 
plaintiff  the  note,  was  not  credited  in  the  plaintiff 's  *ac- 
count,  and  therefore  that  the  sum  of  $86  44  and  interest  ■- 
(less  than  $100),  was  all  that  was  hand  fde  due  the  plaintiff  at 
the  time  the  note  was  given ;  that  the  plaintiff  was  duly  notified 
of  the  mistake  before  suit  brought ;  and  the  affidavit  concluded 
with  a  suggestion  that  the  Court  had  not  jurisdiction  of  this  ac- 
tion, less  than  $100  being  actually  due  at  the  time  the  suit  was 
brought. 

Saunders  LewiSj  Esq.,  for  plaintiff,  asked  judgment  for  the 
balance  admitted  to  be  due,  which  was  opposed  by  defendant's 
counsel  on  the  ground  that  the  Court  had  not  jurisdiction  of  the 
case,  and  could  not  enter  judgment  for  less  than  $100. 

On  the  part  of  the  plaintiff  it  was  argued,  that  the  sum  in  con- 
troversy in  this  case  exceeded  $100 — ^'  the  sum  demanded  by 
the  plaintiff  is  the  sum  in  controversy."  Rodman  v.  Hutchinson, 
4  Whart.  B.  242.  The  plaintiff  can  take  judgment  for  the 
amount  admitted  to  be  due,  and  go  to  trial  for  the  residue. 
M'Kinney  v.  Mitchell,  4  W.  &;  S.  25. 

T.  Wetteott,  Esq.,  for  defendant,  denied  the  authority  of  the 
Court  to  enter  judgment  for  the  amount  admitted  to  be  due,  be- 
cause the  plaintiff  by  asking  judgment  for  that  amount,  admitted 
so  much  only  to  be  due,  which  therefore  was  the  amount  in  con- 
troversy, and  wa6  less  than  $100 ;  the  note  being  given  for  a 
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book  account,  whatever  woald  be  a  defence  to  the  book  acconnt 
between  the  original  parties,  would  be  a  defence  to  the  note ; 
here  the  amount  due  on  the  book  account  was  only  $86  44,  which 
was  all  plaintiff  could  recover  on  the  note ;  a  payment  which  re- 
duced the  plaintiff's  original  claim  to  a  sum  less  than  $100  at 
the  time  when  suit  was  brought,  would  defeat  the  jurisdiction  of 
this  Court.  Byrne  v.  Gordon,  2  Browne  Rep.  274.  This  mis- 
take could  have  been  given  under  the  plea  of  payment  as  an 
equitable  defence.  The  cases  of  Kline  i;.  Wood,  9  S.  &  R.  299, 
and  Rodman  v.  Hutchinson,  4  Whart.  R.  242,  were  cases  in 
which  the  defendants  had  pleaded  in  bar,  and  the  amounts  on 
verdict  were  ascertained  to  be  less  than  $100 ;  this  defence  is  in 
the  nature  of  a  plea  in  abatement  to  the  jurisdiction,  which  was 
the  only  manner  in  which  a  defence  of  this  nature  could  be  made. 
Meredith  v.  Pierie,  2  Penn.  Law  Journal  58. 

MY\  *The  Court  intimated  a  desire  te  have  the  question 
settled ;  directed  the  plaintiff  to  file  a  declaration  to  which 
a  plea  to  the  jurisdiction  might  be  put  in,  which  was  the  proper 
manner  to  test  the  question  of  jurisdiction.  A  direct  payment 
which  would  reduce  the  plaintiff's  demand  to  a  sum  less  than 
$100,  would  if  pleaded  specially  in  abatement,  be  a  good  defence 
to  an  action ;  whether  the  mistake  of  $10  in  this  case  would  be 
considered  as  equivalent  to  a  payment  under  a  plea  to  the  juris- 
diction, was  doubted.  The  plaintiff  cannot  take  judgment  for  a 
part,  and  go  to  trial  for  the  rest;  the  case  of  M'Kinney  v. 
Mitchell  was  under  a  special  rule  of  Court,  and  does  not  apply 
to  an  affidavit  of  defence  under  the  act  creating  the  District 
Court.  Rule  discharged. 

See  Bradford  v.  Bradford,  anU^  3  P.  L.  J.  406. 


In  the  IHstriet  dmrt  for  the  City  and  dmnJty  of  Philadelphia. 

Wood  v.  Finn. 

S^Umber^  1843. 

1.  In  Tolnntary  references  either  party  may,  at  any  time  before  award  made, 
reroke  the  authority  giren  to  the  arbitrators. 
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2.  The  effect  of  such  reyocation  is  to  pat  an  end  to  this  authority. 

3.  An  award  made  and  filed  after  such  revocation  stricken  off. 

This  case  came  up  on  a  rule  to  strike  off  an  award  of  referees, 
which  had  been  filed  in  this  Court  under  the  Act  of  1806,  relat- 
ing to  arbitrations.  It  appeared  that  the  parties,  by  a  voluntary 
submission  in  writing,  dated  May  81st,  1848,  had  referred  the 
matters  in  dispute  between  them  to  three  arbitrators,  no  action 
having  been  instituted  at  the  time ;  that  in  pursuance  of  the  sub- 
mission,  there  had  been  sixteen  or  seventeen  meetings  of  the  par- 
ties  before  the  arbitrators,  and  that  on  the  27th  day  of  July, 
1848,  the  plaintiff  Wood,  had  executed  a  sealed  instrument  for- 
mally revoking  the  submission,  and  had  duly  notified  the  arbitra- 
tors and  the  other  party  of  said  revocation.  The  referees,  how- 
ever, met  again,  and  the  defendant  attending,  had  proceeded 
with  the  hearing  of  the  cause,  and  had  made  out  and  filed  an 
award  on  the  80th  of  August  last  in  favor  of  the  plaintiff,  but 
for  a  small  portion  of  his  claim,  the  award  being  in  fact  favor- 
able to  the  defendant. 

The  plaintiff  had  filed  several  exceptions  in  support  of  the 
motion,  the  first  of  which  was,  ^^That  the  award  being  made 
after  the  due  execution  of  the  revocation,  the  power  of  the 
referees  was  gone,  and  the  award  was  consequently  void." 

*jE?.  K.  Pricey  Esq.,  with  whom  was  Mr.  Meredith^  for  ^,,^09 
the  plaintiff,  contended :  that  in  all  voluntary  submissions 
to  reference,  where  there  was  no  case  in  Court,  the  parties 
might  revoke  the  authority  given  to  the  arbitrators  by  the  sub- 
mission at  any  time  before  the  award  was  made,  and  cited  Watson 
on  Awards,  page  16  ;  and  that  the  effect  of  such  revocation  was 
to  take  away  all  authority  of  the  arbitrators.  lb.  21 ;.  8  East 
608  ;  Power  v.  Power,  7  Watte  218. 

H.  M.  PhillipSy  Esq.,  for  the  defendant,  contended  that  this 
was  a  submission  under  an  Act  of  Assembly  in  which  the  duties 
of  the  arbitrators  is  imperatively  laid  down,  their  compensation 
fixed,  &c.,  and  not  a  reference  at  common  law ;  and  that  the 
very  appearance  of  the  plaintiff  and  his  making  exceptions  to 
the  award,  was  evidence  of  its  validity. 
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Samtiel  DavUj  Esq.,  on  the  same  side,  cited  Ozlej  v.  Oldden, 
1  Dall.  480 ;  Rnsliton  v.  Dunwoody,  1  Binn.  42 ;  and  contended 
that  the  reyocation  was  too  late.  Owr.  ado.  vvJL 

And  now,  September  80th,  the  rale  was  made  absolute :  his 
honor  Judge  Pettit,  observing  that  it  was  well  established  both 
by  the  English  and  American  cases,  that  the  power  of  revocation 
might  be  exercised  at  any  time  before  the  award  was  made,  in  all 
cases  of  voluntary  reference,  and  that  an  award  made  after  revoca- 
tion was  void,  and  the  filing  it  irregular. 

See  McObeehen  v.  DufBeld,  6  Ban  499. 


In  the  Dtitriet  dmrt  far  the  City  and  County  of  Philadelphia. 

Hirst  v.  Clarkb. 

Sqftember  9, 1842. 

1.  The  labor  of  others  is  not  a  proper  subject  of  book  entries,  and  a  copy 
of  an  account  purporting  to  be  copies  of  book  entries  of  items  of  literary 
compositiotti  is  not  an  account  upon  which  a  plaintiff  could  obtain  judg- 
ment for  want  of  an  alBdant  of  defence  under  the  2d  section  of  Act  of  March 
28th)  1836. 

2.  Qtuerej  whether  an  aiBdayit  of  defence,  sworn  to  before  an  alderman  or 
justice,  is  sufficient. 

This  was  an  action  brought  upon  a  book  account  in  which  the 
defendants  were  charged  with  various  items  of  literary  composi- 
tion :  sonnets,  odes.  Hues,  &c.,  a  copy  of  which  account  was  duly 
*S81  ^^*  ""^^  defendant  filed  an  affidavit  of  defence  ^sworn  to 
before  an  alderman,  in  which  it  was  aUeged  that  the  defendant 
had  been  fully  paid,  &;c.  A  rule  was  taken  to  show  cause  why 
judgment  should  not  be  entered  for  want  of  sufficient  affidavit  of 
defence. 

IT.  B.  Sirstj  Esq.,  took  several  exceptions  to  the  sufficiency  of 

the  affidavit,  the  most  important  of  which  was  that  the  affidavit 

had  been  sworn  to  before  an  alderman,  and  one  who  was  of 

counsel  in  the  cause.     He  contended  that  aldermen  or  justices 

(398) 


Vol.  m.]  HIKST  v.  CLARKE.  33 

had  no  authority  to  administer  oaths  or  affirmations,  except  in 
judicial  proceedings  before  themselves  or  under  rules  of  court  in 
certain  cases;  that  this  being  a  voluntary  affidavit,  not  in  a 
judicial  proceeding  before  the  alderman,  the  defendant,  if  the 
facts  therein  set  forth  were  false,  could  not  be  convicted  of  per- 
jury, and  cited  ShaSer  v.  Eintzner,  1  Binn.  542.  And  further, 
that  the  District  Court  was  a  court  of  limited  or  special  jurisdic- 
tion, and  that  the  prothonotary,  by  the  Act  of  March  28th,  1885, 
was  especially  entrusted  with  the  business  of  said  Court ;  and  he 
also  referred  to  the  Act  of  April  14th,  1884,  in  which  he  was 
especially  entrusted  with  this  duty:  that  it  did  not  appear  to 
have  been  the  intention  of  the  legislature  to  give  aldermen  the 
authority  to  take  oaths  or  affirmations  in  other  cases,  &;c. 

O-earge  Sharstcood^  Esq.,  in  reply,  relied  upon  the  sufficiency 
of  the  defence  set  forth  in  the  affidavit,  and  if  the  Court  thought 
the  defect  in  the  jurat  important,  would  ask  leave  to  file  a  sup- 
plemental affidavit. 

The  Court  said  it  had  been  customary  to  make  the  affidavits 
before  magistrates,  but  their  authority  had  been  doubted  hereto- 
fore: that  the  question  should  be  settled  by  the  Supreme  Court 
or  by  legislative  enactment.  The  Court  thought  there  was  an- 
other point  in  this  case  which  would  render  the  decision  as  to  the 
defect  in  the  jurat  unnecessary,  namely,  that  the  book  account 
upon  which  suit  was  brought,  and  a  copy  of  which  was  filed,  was 
not  such  an  one  as  was  within  the  meaning  of  the  section  under 
which  plaintiff  now  claimed  judgment:  that  the  intellectual 
labor  of  authors  was  not  such  labor  as  could  properly  be  the 
subject  of  a  charge  in  a  book  of  original  '''entries.  There  r^iQA 
was  no  criterion  by  which  the  correctness  of  the  charges 
could  be  estimated ;  the  value  of  the  items  in  such  an  account 
depending  upon  the  reputation  of  the  author,  and  it  seemed  to^ 
call  for  the  action  of  a  jury.  There  was  no  doubt  however,  that 
authors  could  recover  upon  a  contract  for  literary  composition. 

The  rule  was  discharged. 
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In  the  Court  of  Quarter  Seeeume  of  Philadelphia  CownJty. 

Commonwealth  v.  Smith. 

SepUmhtr,  1843. 

1.  The  Act  of  Julj  12th,  1842,  abolishing  imprisonment  for  debt,  does  not 
alter  the  law  in  relation  to  conBtmctiye  larceny,  bat  creates  a  new  offence ; 
and  it  is  designed  to  make  individuals  who  shoald  obtain  monej,  personal 
property,  or  other  yaluable  thing,  by  color  of  any  false  token,  or  by  fiUse 
pretence,  liable  to  punishment  by  fine  and  imprisonment. 

2.  If  property  is  hired  with  a  felonious  intent,  the  hiring  being  a  mere  pre- 
tence to  obtain  actual  possession,  it  is  larceny,  and  the  offence  is  perpe- 
trated when  the  property  is  receired. 

3.  But  if  the  original  intention  was  honest  and  fair,  the  contract  honAfidej  no 
subsequent  change  of  that  design  would  make  the  taking  larceny. 

4.  And  the  offender  must  be  brought  to  trial  before  the  tribunal  of  the  place 
at  which  the  possession  is  obtained  by  means  of  the  false  pretences,  and 
not  of  that  where  the  actual  sale  or  conrerslon  took  place,  the  sale  being 
only  eridence  of  intention,  the  crime  being  perfected  on  obtaining  pos- 
session. 

5  Where  a  horse  was  hired  in  Philadelphia  to  go  Laurel  Hill,  and  taken 
away  twenty  miles  from  the  city  into  another  county  and  sold,  the  offender 
is  to  be  tried  at  Philadelphia,  and  the  question  for  the  jury  is,  Did  the 
felonious  intent  exist  at  the  time  the  horse  was  hired? 

This  was  a  motion  for  a  new  trial ;  the  facts  are  fnlly  stated  in 
the  opinion  of  the  Coort. 

Q-eorge  W.  Barton^  Esq.,  for  the  prisoner. 

AaMel  Gheen,  Jr.y  Esq.,  for  the  Commonwealth. 

The  opinion  of  the  Court  was  delivered  by 

Parsons,  J. — The  prisoner  has  been  found  guilty  of  horse 
stealing.  A  motion  is  made  in  arrest  of  judgment  and  for  a  new 
trial.  It  is  first  alleged  that  the  offence  was  improperly  laid  in 
the  indictment ;  that  the  prisoner  should  have  been  charged  under 
the  Act  of  July,  1842,  with  having  obtained  goods  under  false 
pretences. 

*851       *^^  reason  is  based  upon  the  21st  section  of  the  law 
passed  the  12th  day  of  July,  1842,  entitled  "  An  Act  to  abol- 
ish Imprisonment  for  Debt,  and  to  punish  Fraudulent  Debtors;" 
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and  if  the  position  assumed  by  the  prisoner's  counsel  be  correct, 
this  act  has  produced  a  material  change  in  the  criminal  law  of 
Pennsylvania.  A  large  number  of  offences,  which  have  hereto- 
fore been  considered  felonies,  both  in  England  and  this  country, 
are  now  simply  misdemeanors.  Hence  a  class  of  cases  which 
have  usually  been  denominated  constructive  larcenies,  are  now 
only  the  obtaining  of  goods  by  false  tokens  And  under  false  pre- 
tences. If  the  legislature  have  made  this  surprising  change  in 
our  criminal  code,  we  are  bound  to  pronounce  the  law  as  we  find 
it.  Yet  before  a  court  should  arrive  at  any  such  conclusion,  the 
mind  must  be  clearly  convinced  that  no  other  reasonable  con- 
struction can  be  given  to  the  act  in  question.  In  our  opinion, 
there  has  been  no  alteration  in  the  grade  of  crimes  or  their 
punishment ;  that  what  was  a  felony  before  the  passage  of  that 
law,  is  so  now.  No  decisive  indication  of  a  change  relative  to 
offences  which  were  then  known  and  fixed,  appears  in  this 
statute. 

We  believe  it  was  the  intention  of  the  legislature  to  create  a 
new  offence,  and  not  to  alter  the  settled  law  of  the  State,  that 
they  only  designed  to  make  individuals  who  should  obtain  money, 
personal  property  or  other  valuable  thing  by  color  of  any  false 
token  or  by  any  false  pretence,  liable  to  punishment  by  fine  and 
imprisonment,  when  before  the  passage  of  the  law,  they  could 
only  be  made  responsible  to  the  party  injured  in  a  civil  action, 
and  that  the  law  admits  of  no  other  fair  or  reasonable  construc- 
tion. 

In  this  view  of  the  subject,  we  think  we  are  fully  sustained  by 
the  authorities  both  in  England  and  this  country. 

Before  the  passage  of  the  statute  of  the  33  Hen.  8,  indict- 
ments for  cheats,  or  obtaining  goods  under  false  pretences,  or  by 
false  tokens,  could  not  be  sustained,  unless  the  offence  affected 
the  public,  and  was  calculated  for  the  purposes  of  general  fraud 
and  deceit,  such  as  selling  by  false  weights  or  measures,  vending 
unwholesome  provisions  and  the  like. 

Then  came  the  statute  of  30  Geo.  2,  in  relation  to  the  same 
subject,  and  lastly  the  statute  of  52  Geo.  3,  of  which  ours  is 
almost  a  transcript.     Yet  we  find  by  looking  at  the  '^'re- 
ported  decisions  of  the  Courts  in  Great  Britain,  constructive  '- 
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larcenies  were  punished  as  a  felonj,  and  that  the  common  law 
was  never  considered  as  altered  by  those  acts  of  parliament. 

In  the  State  of  New  York,  a  statute  similar  to  the  one  now 
under  consideration  has  been  in  force  for  many  years,  yet  I 
believe,  the  Courts  in  that  State  never  decided  that  it  embraced 
those  offences  which  before  the  passage  of  the  law  were  deemed 
felonies.  In  the  year  1842,  there  were  a  number  of  good 
lawyers  in  the  legistature,  and  had  it  been  the  design  of  that 
body  to  vary  the  law  in  a  matter  of  such  vital  importance  to  the 
protection  of  society,  it  would  have  been  indicated  in  explicit 
terms.  This  is  not  done ;  and  we  believe  there  is  no  alteration 
of  the  criminal  law  of  the  state  in  that  particular. 

The  section  of  the  law  above  referred  to,  has  been  fully  con- 
sidered by  this  Court,  and  a  construction  given  to  it  in  the  case 
of  the  Commonwealth  v.  Hutchinson  ;^  and  I  need  only  refer  to 
the  able  opinion  of  the  president  judge  of  this  Court,  as  laying 
down  a  general  principle  which  is  our  guide  in  all  cases  that  arise, 
and  which  governs  us  in  the  present,  so  far  as  it  is  applicable. 

The  next  reason  which  the  learned  counsel  has  pres^ited  for 
our  consideration,  is  that  this  case  is  not  within  the  jurisdiction 
of  the  Court ;  the  proof  being  that  though  the  hiring  of  the  horse 
by  the  prisoner  was  in  the  city  of  Philadelphia,  the  conversion  to 
his  own  use  was  in  another  county,  where  the  case  should  be  tried. 

It  appeared  in  evidence  that  the  prisoner  went  to  a  liveiy 
stable  in  this  city,  hired  a  horse  and  buggy  to  go  to  Laurel  Hill, 
saying  that  he  would  return  in  the  afternoon  of  that  day ;  he 
was  a  stranger  to  the  owner  of  the  property ;  but  from  the  grave 
looks  and  gentlemanly  demeanor  of  the  prisoner,  the  owner 
had  very  little  hesitation  in  trusting  him  with  it :  that  the  pro- 
perty was  not  returned,  but  the  owner  in  about  two  weeks  found 
the  horse  some  twenty  miles  from  the  city,  either  in  Montgomery 
or  Berks  county.  The  accused  was  arrested  and  lodged  in  the 
jail  at  Reading,  where  he  confessed  that  it  was  his  intention 
when  he  hired  the  horse  to  sell  him  for  the  purpose  of  raising 
*371  ^^™^  money,  and  that  he  did  dispose  of  all  the  '''property 
except  the  harness,  which  the  owner  found  upon  the  pris- 
oner's premises  unsold. 

>  Anti,  2  p.  L.  J.  241. 
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On  the  trial  of  the  cause,  I  instructed  the  jury  that  if  they 
believed  when  the  prisoner  hired  the  property,  his  intention  was 
felonious,  that  his  intention  was  to  steal  it,  and  the  hiring  was 
only  a  pretence  to  get  it  into  his  possession,  and  then  to  convert 
it  to  his  own  use,  it  was  larceny.  I  also  further  charged  the 
jury,  that  if  the  prisoner  hired  the  property  with  the  intent  of 
going  to  the  place  indicated,  and  afterwards  changed  that  inten- 
tion, he  could  not  be  convicted ;  but  if  they  were  of  the  opinion 
that  the  ride  to  Laurel  Hill  was  a  mere  pretence  of  the  prisoner's 
to  get  the  property  into  his  possession,  and  that  he  hired  it  with 
the  intention  of  stealing  it,  then  they  would  be  justified  in  finding 
a  verdict  of  guilty.  It  was  likewise  expressly  stated  to  the  jury, 
that  they  must  be  convinced  that  the  animus  furandi  existed  at 
the  time  the  property  was  obtained,  in  order  to  constitute  the 
offence  charged  in  the  indictment. 

In  this  opinion  we  think  we  are  fully  sustained  by  the  highest 
authority,  and  we  need  only  cite  the  case  of  Pear,  reported  in  2 
East  S.  G.  685,  Gharlewood's  Case,  that  of  John  Henry  Aickles, 
and  a  number  of  others  collected  in  the  2d  vol.  of  Russell  on 
Crimes,  pages  1072  to  1087. 

It  is  contended  by  the  prisoner's  counsel,  that  as  it  appears 
there  was  no  conversion  of  the  property  in  Philadelphia  county, 
that  is,  the  property  being  sold  in  Berks  county,  he  cannot  be 
tried  here,  the  actual  sale  not  being  within  our  jurisdiction. 
But  I  apprehend  the  case  does  not  turn  upon  the  sale,  or  a 
change  of  possession  by  the  accused ;  the  felonious  intent  must 
exist  at  the  time  he  obtains  the  possession  by  hiring ;  and  even 
had  he  never  made  any  disposition  of  it,  if  his  original  intention 
was  felonious,  and  the  jury  so  find,  the  crime  is  complete. 

It  is  the  design  to  steal,  at  the  moment  when  the  prisoner  ob- 
tains the  possession,  that  stamps  the  transaction  with  felony ;  all 
the  subsequent  acts  are  only  evidence  of  the  original  plan  formed, 
and  controlling  the  mind  when  the  property  is  secured  by  the 
prisoner.  His  guilt  or  innocence  depends  alone  on  this  fact, 
which  a  jury  must  decide;  and  where  the  act  was  done  the 
Court  have  jurisdiction.  We  think  the  verdict  has  settled 
that  point  in  the  present  case,  that  the  crime  was  committed  in 
Philadelphia. 
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4,Qg-|  *I  think  these  positions  are  fully  sustained  by  Semple's 
case,  tried  at  the  Old  Bailey  in  1786.  It  appeared  that  the 
prosecutor  Mr.  Lycett,  was  a  coachmaker,  and  let  out  carriages 
to  hire.  The  prisoner  was  a  gentleman  who  lodged  in  the 
neighborhood,  under  the  name  of  Harrold,  and  had  sometimes 
hired  carriages  from  the  prosecutor,  and  paid  for  them  punctu- 
ally. On  the  1st  of  September,  1785,  the  prisoner  hired  a  post- 
chaise  of  the  prosecutor  for  three  or  four  weeks,  to  go  a  tour  to 
the  north.  It  was  agreed  he  should  pay  five  shillings  a  day 
during  that  time.  The  prisoner  took  the  chaise  from  Mr.  Lycett 
with  his  own  horses,  and  was  driven  in  it  from  London  to  an  inn 
at  Uxbridge,  where  he  ordered  other  horses  and  went  to  Bulstrode, 
and  returned.  He  then  took  fresh  horses  at  the  same  inn  at 
Uxbridge ;  but  where  he  went  with  the  chaise  afterwards,  did  not 
appear,  but  he  never  returned  it  to  the  prosecutor ;  and  no  tidings 
could  be  obtained  of  him  till  twelve  months  afterwards,  when  he 
was  arrested  on  some  other  charge. 

It  was  submitted  to  the  Court  in  behalf  of  the  prisoner,  that 
upon  these  facts  the  offence  did  not  amount  to  felony ;  and  that 
the  case  was  distinguishable  from  those  of  Pear  and  Aickles, 
inasmuch  as  in  those  cases  the  parties  had  never  obtained  the 
legal  possession  of  the  goods  delivered  to  them ;  whereas  in  the 
present  case,  the  prisoner  had  obtained  the  chaise  on  a  contract 
which  it  was  not  proved  he  had  broken  ;  as  the  chaise  was  not 
hired  for  any  definite  time,  or  to  go  to  any  certain  place ;  and  a 
mere  understanding  that  it  was  for  three  weeks  or  a  month,  for 
the  purpose  of  making  a  tour  to  the  north,  made  no  part  of  the 
contract.  And  even  supposing  that  the  contract  should  be 
thought  not  to  extend  beyond  the  three  weeks  or  a  month,  yet 
as  it  was  clear  that  during  that  time  at  least,  the  prisoner  had 
the  legal  possession  of  the  chaise,  no  intention  to  convert  it 
wrongfully  to  his  own  use  arising  afterwards,  whether  from 
necessity  or  dishonesty,  would  make  the  withholding  a  felony ; 
as  the  animiLS  furandi  must  exist  at  the  time  the  property  is 
obtained.  But  the  Court  said,  ^^  that  they  were  bound  by  the 
determination  of  former  cases :  that  it  was  at  that  time  settled, 
that  the  question  of  intention  was  for  the  consideration  of  the 

jury;  and  that  in  this  case,  if  the  jury  should  be  of  the  opinion 

(404) 


Vol.  III.]  COMMONWEALTH  v.  SMITH.  38 

that  the  original  hiring  of  the  chaise  was  with  a  felonious  intent 
to  steal  it,  and  the  hiring  a  mere  pretence  to  enable  the  prisoner 
*to  effectuate  that  design,  without  any  intention  to  restore 
or  pay  for  it,  it  would  fall  precisely  within  the  principle  of  ■- 
Pear's  Case,  and  the  other  decisions  which  had  been  made ;  and 
the  taking  would  amount  to  felony.  For  if  the  owner  only  in- 
tended to  give  the  prisoner  a  qualified  use  of  the  chaise,  and  the 
prisoner  had  no  intention  to  make  use  of  that  qualified  posses- 
sion, but  to  convert  it  to  his  own  use,  he  did  not  take  it  upon  the 
contract,  and  therefore  did  not  obtain  the  lawful  possession  of  it ; 
but  if  there  was  a  bond  fide  hiring,  and  a  real  intention  of  return- 
ing it  at  that  time,  the  subsequent  conversion  of  it  could  not  be 
felony ;  for  by  such  contract  and  delivery,  the  prisoner  would 
have  acquired  the  lawful  possession  of  the  chaise ;  in  which  case 
his  subsequent  abuse  of  that  trust  would  not  be  felony.  That 
as  to  there  being  no  proof  of  actual  conversion  in  this  case,  it 
was  not  necessary ;  but  the  jury  must  judge  of  it  from  the  cir- 
cumstances." The  Court  left  the  question  of  intention  to  the 
jury,  who  found  the  prisoner  guilty,  and  he  was  transported  for 
seven  years. 

From  this  and  the  other  authorities  cited,  it  is  manifest  the 
crime  must  be  complete  at  the  time  of  the  original  taking  of  the 
property.  If  the  intention  was  then  felonious,  the  hiring  a 
mere  pretence  to  obtain  the  actual  possession,  it  is  larceny,  and 
the  offence  is  perpetrated  when  it  is  received  by  the  prisoner. 
If  the  original  intention  was  honest  and  fair,  the  contract  bond 
fidey  no  subsequent  change  of  that  design  will  make  the  taking 
larceny. 

The  horse  in  the  present  case  was  hired  in  Philadelphia ;  the 

jury  have  found  that  this  pretended  hiring  was  with  a  felonious 

intent  at  the  period  when  the  property  was  delivered ;  if  so,  then 

this  court  has  jurisdiction,  and  here  is  the  proper  place  for  the 

trial;    nor  could  the  sale  of  the   property  in  another  county, 

devest  us  of  the  legal  right  to  take  cognizance  of  the  cause.    The 

offence  was  committed  in  this  city,  if  perpetrated  anywhere ;  so 

a  jury  have  decided,  and  this  fact  was  left  for  their  decision.     It 

was  a  point  in  the  cause  which  the  Court  could  not  determine. 

To  make  the  acts  of  the  prboner  criminal,  must  depend  upon  the 
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intention  which  influenced  him  when  they  were  performed.  Such 
is  the  rule  in  all  criminal  prosecutions,  and  is  the  marked  crit^ion 
to  distinguish  between  these  and  civil  remedies. 

To  illustrate  more  fully  this  position.  If  property  is  taken 
*401  *^°^^  ^  ^^^  claim  of  right,  no  matter  how  unfounded,  it 
is  not  larceny,  even  if  removed  clandestinely,  without  the 
knowledge  or  consent  of  the  rightful  owner.  And  why  ?  Because 
the  original  intention  was  not  felonious,  but  the  design  was  an 
honest  one.  So  likewise  if  articles  are  taken  by  mistake,  and 
under  circumstances  which  rebut  the  idea  of  stealing.  All  these 
cases  tend  to  prove  that  the  animu»  furaridi  must  exist  when  the 
act  is  done. 

But  it  has  been  contended  by  the  counsel  for  the  prisoner, 
that  to  render  the  offence  complete,  there  must  be  an  actual 
conversion  of  the  property  by  the  accused  to  his  own  use ;  and 
in  support  of  this  principle  he  has  cited  Regina  v.  Brooks,  34 
Eng.  Gh.  Reps,  896,  where  it  is  said  Chief  Justice  Tindal,  at  Nisi 
Prius,  ruled  that  there  must  be  an  actual  conversion  of  property 
when  obtained  by  hiring,  to  make  it  larceny.  Hence,  that  if  a 
conversion  is  necessary,  it  constitutes  the  offence ;  therefore  no 
crime  was  committed  by  the  prisoner  till  he  disposed  of  the  horse, 
and  as  he  sold  it  in  a  neighboring  county,  there  he  should  be 
tried. 

Without  making  any  remarks  upon  the  force  of  this  case,  or 
its  correctness,  I  think  it  has  been  abundantly  shown  by  the 
many  authorities  previously  cited,  that  the  offence  is  perpetrated 
and  a  larceny  is  committed,  if  the  original  intention  of  the  pri- 
soner was  felonious ;  and  every  cause  must  turn  upon  that  fact ; 
and  the  principle  cannot  be  more  clearly  defined  than  in  Sem- 
ple's  Case,  where  it  did  not  appear  that  the  prisoner  ever  dis- 
posed of  the  property.  If  this  argument  adduced  on  behalf  of 
the  prisoner  be  sound,  had  he  taken  the  horse  home  to  Berks 
county,  and  there  continued  to  use  him  as  his  own,  from  July 
till  this  time,  it  would  not  be  larceny,  although  he  only  hired  the 
property  to  go  to  Laurel  Hill  under  an  express  agreement  that 
he  would  return  it  in  the  afternoon ;  and  with  the  intention  to 
use  it  himself,  and  never  return  the  horse  and  buggy  to  the  owner, 
but  to  deprive  him  of  the  same.    The  practical  effect  of  such  a 
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principle  wonld  be  this :  that  wherever  one  can  obtain  goods  of 
another,  although  the  design  is  wicked  and  felonious,  while  he 
retains  the  possession  he  cannot  be  prosecuted  for  larceny. 
Hence  if  the  accused  chooses  to  wear  out  the  property  which  he 
has  stolen,  he  cannot  be  convicted  of  theft. 

Suppose  a  man  from  the  other  side  of  the  Delaware  should 
*come  to  this  city  and  hire  a  horse  under  the  pretence  of  -«^^ 
going  to  Laurel  Hill,  and  should  drive  directly  to  New  Jer- 
sey, and  there  keep  him  concealed  for  months,  or  use  him  in 
some  secluded  place ;  and  it  should  be  clearly  proved  that  it  was 
his  intention  at  the  time  of  the  hiring,  to  appropriate  the  pro- 
perty to  his  own  use ;  and  he  should  afterwards  be  arrested  with 
the  horse  in  his  possession  and  brought  here  for  trial,  would  it  be 
pretended  this  Court  had  no  jurisdiction  ?  Must  a  felon  be  suf- 
fered to  wear  out  the  property  of  the  rightful  owner,  which  he 
has  thus  feloniously  obtained  ?  I  take  it  no  one  would  seriously 
contend,  that  such  a  criminal  could  be  tried  in  the  other  State. 
He  must  be  tried  here,  because  the  wicked  design  was  formed 
and  perpetrated  at  the  time  the  fraudulent  pretence  was  used  to 
obtain  the  possession  of  the  property. 

All  the  cases,  both  in  England  and  this  country,  of  con- 
structive larceny  (no  matter  of  what  species  of  property)  are 
predicated  upon  the  original  design  being  felonious ;  and  an 
offer  to  purchase,  or  a  hiring,  and  various  other  devices,  only 
being  resorted  to  with  a  view  to  obtain  the  possession ;  an  inten- 
tion to  steal,  being  the  real  object.  Hence  it  necessarily  follows, 
that  wherever  the  act  is  done  and  the  possession  is  obtained,  is 
the  proper  place  for  the  trial.  The  jurisdiction  of  the  Court 
over  the  offence  is  fixed ;  their  power  to  try  the  accused  attaches 
as  soon  as  he  is  legally  arrested. 

It  gives  me  pleasure  to  state  that  the  judges  who  heard  the 
argument,  are  unanimously  of  the  opinion  that  the  present 
rule  should  be  discharged,  and  a  judgment  rendered  on  the 
verdict. 
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♦59]   *In  the  Court  of  Common  PleoM  of  Chester  County. 
Commonwealth,  ex  rel.  Steward,  v.  Irwin. 

Augtuif  1843. 

1.  In  a  snmmarf  conriction  under  the  2d  section  of  the  Act  of  22d  April, 
1794,  for  profane  iwearing,  the  judgment  must  ascertain  not  only  the 
amount  of  fine  inflicted,  but  also  the  alternative  duration  of  imprisonment ; 
and  if  it  does  not,  the  proceedings  are  roid,  and  the  defendant  cannot  be 
held  in  prison. 

2.  In  such  a  case  a  Judge  may  discharge  the  prisoner  on  kabeat  corjnuy  though 
there  has  been  no  reversal  of  the  proceeding  on  certiorari. 

The  opinion  of  the  court  was  delivered  by 

Bell,  P.  J. — By  the  return  of  this  writ,  it  appears  the  respondent 
holds  the  relator  in  custody  by  virtue  of  a  warrant  issued  by 
James  S.  Ramsey,  a  justice  of  the  peace  of  this  county,  setting 
forth  that  the  prisoner  was  convicted  before  him  of  swearing 
seventy-eight  profane  oaths,  by  God  and  otherwise,  contrary  to 
the  Act  of  Assembly,  for  which  he  has  forfeited  the  sum  of  sixty- 
seven  cents  for  each  oath,  which  he  had  refused  to  pay ;  and 
commanding  the  constable,  to  whom  the  said  warrant  was  issued, 
to  levy  the  same  by  distress  and  sale  of  the  goods  and  chattels 
of  the  relator,  but  if  sufficient  goods  and  chattels  could  not  be 
found  whereon  to  levy  the  same  with  costs,  then  to  take  the 
relator  and  deliver  him  to  the  common  jail  of  the  county,  ^^  who 
is  hereby  commanded  to  receive  and  keep  the  said  John  B. 
Steward  in  safe  custody,  until  he  be  legally  discharged  by  law ; 
there  to  be  fed  on  bread  and  water  and  to  be  kept  at  hard 
labor." 

This  conviction  is  under  the  2d  section  of  the  Act  of  22d  of 

April,  1794,  which  provides  as  the  alternative  of  the  payment 

of  the  fine  of  sixty-seven  cents  for  each  oath,  imprisonment  in 

the  house  of  correction  of  the  proper  county,  not  exceeding 

twenty-four  hours  for  every  such  offence  of  which  the  party 

shall  be  convicted.     The  4th  section  of  the  act  directs  that  if  the 

person  convicted  refuse  to  satisfy  the  forfeiture  immediately,  or 

to  produce  goods  and  chattels  whereon  to  levy  it,  he  shall  be 

committed  without  bail  or  mainprise  to  the  house  of  correction, 
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during  the  time  before  directed,  there  to  be  fed  on  bread  and 
♦water  only,  and  to  be  kept  at  hard  labor ;  and  if  there  ri^on 
be  no  distinct  house  of  correction  in  the  county,  then  the 
offender  shall  be  committed  to  the  common  jail  of  the  county,  &c. 

There  can  be  no  question,  that  these  proceedings  are  irregular, 
and  on  certiorariy  would  be  set  aside.  Where  a  penal  statute, 
inflicting  a  forfeiture  or  other  punishment,  confers  a  discretion 
on  the  magistrate,  that  discretion  must  be  exercised ;  and  if  it  be 
not,  it  is  error :  King  v.  Dimpsey,  2  Term  B.  96. 

In  summary  convictions,  it  is  not  sufficient  to  pronounce  the 
party  convicted,  but  the  forfeiture  must  also  be  adjudged ;  and 
as  this  is  part  of  the  judgment,  it  ought  to  be  pronounced  at  the 
same  time,  for  a  judgment  is  an  entire  thing,  and  one  part  of  it 
cannot  be  given  at  one  time,  and  another  at  a  subsequent  period. 
The  case  of  Rex  v.  Yipont  et  al.,  2  Burr.  1168,  is  so  much  like 
this,  that  it  may  be  said  to  rule  it.  There,  the  conviction  was 
under  the  12  Geo.  1,  c.  84,  of  certain  journeymen  for  combining 
to  raise  their  wages.  The  statute  prescribes  the  punishment  on 
conviction,  to  be  imprisonment  for  any  term  not  exceeding  three 
months.  The  record  returned  by  the  justices,  simply  stated  the 
conviction  of  the  defendants,  without  awarding  the  punishment. 
On  this,  exception  taken,  it  was  urged  that  the  justices  had 
nothing  to  do  but  to  convict,  which  was  the  judgment,  and  after 
conviction  to  exercise  their  discretion  as  to  the  imprisonment, 
which  they  did  by  committing  the  defendants  for  three  months. 
But  it  was  ruled  that  the  punishment  is  discretionary  as  to  the 
length  of  the  time  of  imprisonment ;  and  there  was  no  judgment 
at  all,  but  only  a  conviction.  The  justices  ought  to  have  gone 
on  and  adjudged  the  forfeiture.  Mr.  Justice  Dennison  said,  the 
time,  the  duration  of  the  commitment,  ought  to  be  ascertained 
before  the  conviction.  The  statute  does  not  fix  it.  And  Mr. 
Justice  Wilmot  added,  a  conviction  (in  a  summary  proceeding)  is 
equal  to  a  verdict  and  judgment.  But  this  is  a  verdict  without 
a  judgment.  So,  in  the  case  at  bar,  although  the  pecuniary  for- 
feiture is  ascertained,  the  length  of  imprisonment  (which  is  part 
of  the  judgment  to  be  rendered  under  the  act)  is  not,  which,  as 
the  act  itself  does  not  prescribe  it,  is  absolutely  necessary ;  and 

as  a  judgment  is  an  entire  thing,  there  is  in  fact  no  judgment 
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*611  ^^'^^^^^  aguaBt  this  defendant,  under  ^which  he  can  be 
committed.  This  defect  in  the  judgment  is  carried  down 
to  the  warrant  under  which  the  defendant  is  held  in  custody,  for 
neither  does  this  direct  the  time  of  imprisonment.  As  this  is  a 
highly  penal  statute,  and  in  derogation  of  the  common  law,  its  pro- 
visions must  be  strictly  adhered  to ;  and  any  departure  in  a  material 
point  will  be  fatal  to  the  proceedings.  Upon  both  principle 
and  authority,  therefore,  these  proceedings  cannot  be  sustained. 

But  admitting  this,  is  the  relator  entitled  to  be  discharged 
from  imprisonment  on  habeoB  corpus,  before  a  reversal  had  on 
certiorari  f  On  this  point  there  is  a  difference.  Where  the  pro- 
ceedings are  merely  irregular  and  voidable  only,  the  defendant 
is  to  be  put  to  his  writ  of  error  or  cerHorariy  in  the  first  instance, 
and  is  not  entitled  to  be  discharged  until  they  are  quashed. 

In  The  Commonwealth,  ex  rel.  Davis,  v.  Lecky,  1  Watts  67, 
Gibson,  C.  J.,  remarks,  '^  The  haheas  corpus  is  undoubtedly  an  im- 
mediate remedy  for  every  illegal  imprisonment.  But  no  imprison- 
ment is  illegal  where  the  process  is  a  justification  of  the  ofiScer ; 
and  process,  whether  by  writ  or  warrant,  is  legal  whenever  it  is 
not  defective  on  the  face  of  it^  and  has  issued  in  the  ordinary 
course  of  justice  from  a  court  or  magistrate  having  jurisdiction 
of  the  subject-matter,  though  there  has  been  error  or  irregularity 
in  the  proceedings  previous  to  the  issuing  of  it.'*  But  all  agree 
that  where  the  commitment  is  without  cause,  or  the  process  is 
simply  void,  the  party  imprisoned  under  it  is  entitled  to  his  dis- 
charge on  a  habeas  eorpuSy  although  there  has  been  no  reversal. 

In  the  instance  before  us,  there  is,  as  we  have  seen,  no  judg- 
ment of  imprisonment  recited  in  the  warrant,  and  consequently 
nothing  on  which  to  found  a  commitment.  Nay  more,  the  war- 
rant itself  under  which  the  relator  is  held,  is  radically  defective, 
in  not  fixing  the  term  of  imprisonment.  And  these  defects  are 
not  in  form  only,  but  in  the  very  frame  of  the  proceedings,  making 
them  void,  and  the  imprisonment  of  the  relator  causeless  and  illegal. 

Wherefore,  the  keeper  is  not  justified  in  his  detention,  and  he 
must  be  discharged.     The  prisoner  was  discharged  accordingly. 

See  Barnes'  Case,  2  Roll.  Rep.  157;  BethelPi  Case,  1  Salk.  347;  King  v 
Blwell,  2  Stra.  794 ;  Hecker  v.  Jairet,  3  Binn.  409,  and  the  remarks  on  it  in 
GonunonweaUh.  v.  Leckj,.  1  Watta  66. 
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*Jn  the  Distriet  Court  far  the  Oity  and  County  of  Phila-   r^^c^ 

delphut. 

Bentlby  v.  Clegg.    Rhodes  v.  Same.    Miller  v.  Same. 

Upon  a  judgment  obtained  (as  was  alleged)  without  consideration,  and  a 
fraud  on  creditorSi  a  tettatum  fi.  fa,  issued  to  Bucks  county,  under  which 
the  sheriff  of  that  count j  levied  upon  and  sold  the  personal  property  of  the 
defendant :  Held,  that  the  money  in  his  hands  was  m  etutodid  Ugia :  was 
not  subject  to  attachment  upon  attachment-execution  issued  bond,  fide  by 
creditors  of  the  defendant  upon  judgments  obtained  before  the  return  of  the 
testatum  fi,  fa. 

The  facts  were  as  follows :  A  testatum  fi.  fa.  had  issued  upon 
judgments  confessed  in  this  court  in  the  above  cases,  directed  to 
Bucks  county,  by  virtue  of  which  the  personal  property  of  the 
defendant  had  been  sold  by  the  sheriiT  of  that  county.  Before 
the  money  was  paid  over,  but  after  the  sale,  other  judgments 
were  obtained  in  the  courts  of  Bucks  county  against  the  same 
defendant,  and  attachment-executions  directing  the  sheriff  to 
attach  all  the  rights  and  credits  of  the  defendant  in  his  bailiwick, 
were  issued  thereon  and  placed  in  his  hands. 

WiUiam  R.  Diekersony  Esq.,  for  these  creditors,  alleged  that 
the  above  judgments  were  a  fraud  on  creditors,  and  obtained 
rules  upon  the  above  plaintiffs  to  show  cause  why  said  judgments 
should  not  be  opened,  and  the  creditors  allowed  to  make  defence. 

Mr.  Dickerson  contended  that  if  it  should  appear  to  the  court 
that  the  judgments  of  Bentley,  Rhodes  and  Miller  were  without 
consideration,  and  in  fraud  of  the  bond  fide  creditors  whom  he 
represented,  said  judgments  would  be  void  as  to  those  creditors, 
the  testatum  fi.  fa.  would  be  void,  although  it  would  protect  the 
sheriff,  and  the  money  in  the  sheriff's  hands  would  be  substituted 
for  the  property  of  the  defendant,  and  become  liable  to  attach- 
ment at  the  suit  of  bond  fide  creditors  of  the  defendant ;  that  the 
sheriff  could  not  be  considered  as  an  officer  after  the  sale,  but 
merely  as  the  agent  of  the  judgment  creditors. 

William  M.  Kennedy,  Esq.,  and  John  FdU&n,  Esq.,  for  the 

plaintiffs,  denied  the  allegation  of  fraud  or  want  of  consideratioD^ 
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*631  *^^^  contended  that  the  money  was  in  cuttodid  legisy  and 
being  held  by  the  sheriff  as  an  officer,  could  not  therefore 
be  the  subject  of  attachment.  And  the  Court  upon  this  ground 
being  of  opinion  that  they  could  not  interfere  under  any  circum- 
stances to  relieve  the  attaching  creditors,  did  not  hear  the  depo- 
sitions, and  the  rules  were  accordingly  discharged. 


In  the  DUtriet  Court  far  the  Oity  and  County  of  Philadelphia. 

Commonwealth,  to  the  use  op  Austin,  v.  Watmough,  late 

Sheriff. 

8q>iemb€rj  1843. 

1.  The  plaintiff,  to  an  action  commenced  by  a  capiat  ad  rupondendum,  cannot 
proceed  against  the  sheriff  for  the  insufficiency  of  the  bail,  until  he  has 
proceeded  against  the  body  of  the  defendant  and  the  goods  of  the  bail. 

2.  Upon  the  failure  of  the  bail  to  justify,  the  plaintiff  is  not  obliged  to  rule 
the  sheriff  to  bring  into  court  the  body  of  the  defendant. 

3.  Although  the  bail  do  not  justify  upon  exception  being  taken,  yet  the  bail 
bond  is  still  obligatory  on  them,  and  the  plaintiff  may  proceed  upon  it,  after 
obtaining  judgment  against  the  defendant,  and  issuing  a  ca.  ta.  against 
against  him,  which  is  returned  N.  E.  I. :  provided^  the  bail  do  not  surrender 
the  principal  before  the  quarto  die  pott  of  the  return  day  of  the  writ  against 
them. 

4.  An  execution  against  the  bail  which  is  returned  nulla  6ona,  is  a  satisfac- 
tory test  of  their  insufficiency  (especially  where  the  sheriff  who  took  the 
bail  makes  that  return),  and  under  the  16th  section  of  the  Act  of  13th  June, 
the  plaintiff  must  regularly  proceed  to  such  a  length,  before  the  sheriff 
becomes  liable  for  the  insufficiency  of  the  bail. 

5.  By  the  declaration  it  appeared  that  the  plaintiff  excepted  to  the  bail  which 
the  defendant  as  sheriff  took  in  the  original  action ;  that  the  bail  did  not 
justify,  that  other  bail  was  neither  added  nor  substituted ;  ayerment,  that  the 
defendant  became  responsible  for  the  sufficiency  of  the  bail  so  taken :  Held, 
on  demurrer,  that  inasmuch  as  the  plaintiff  had  proceeded  only  to  judg- 
ment against  the  defendant  in  the  original  action,  this  suit  was  premature, 
and  judgment  was  entered  for  the  defendant. 

This  was  an  action  against  a  sheriff  for  taking  insufficient  bail. 

It  came  up  for  argument  upon  a  general  demurrer  by  defendant 

to  plaintiff's  declaration.    As  the  facts  are  fully  set  forth  in  the 
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opinion  of  the  Court,  farther  statement  is  deemed  unnecessary. 
It  was  argued  by  Senry  J.  WiUiamSy  Esq.,  for  the  demurrer, 
and  Charles  Ingersoll,  Esq.,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Jones,  J. — The  plaintiff  in  this  case  alleges  that  he  sued  out  a 
writ  of  capias  ad  respondendum  against  Kingsbury  and  Leavitt, 
and  *that  he  required  bail  thereon  in  $600 ;  that  the  writ  ri^oA 
was  directed  to  the  defendant  as  high  sheriff  of  the  county, 
and  that  the  defendant,  in  pursuance  of  the  writ,  arrested  the 
above  named  defendants,  and  afterwards  let  them  to  bail ;  that 
he  returned  the  writ,  gave  the  plaintiff  notice  of  the  bail  he  had 
taken,  and  thereupon  the  plaintiff  excepted  to  the  bail  in  due 
time  and  form,  and  gave  notice  of  the  exception  to  the  defendant. 
He  alleges  also  that  the  bail  did  not  justify ;  that  other  bail  was 
neither  added  nor  substituted,  by  means  whereof  the  plaintiff 
avers  the  defendant  became  responsible  for  the  sufficiency  of  the 
bail  so  taken.  In  conclusion,  the  plaintiff  avers  that  he  recovered 
against  the  said  defendants  the  sum  of  $159  19,  with  costs,  which 
they  have  not  satisfied,  and  that  they  have  not  surrendered  them- 
selves to  the  custody  of  the  sheriff  according  to  the  condition  of 
the  bail,  and  that  the  bail  have  not  done  it  for  them. 

To  this  declaration  the  defendant  has  demurred;  and  the 
question  raised,  depends  upon  the  construction  of  the  Act  of  the 
18th  June,  1836,  §  16,  ^  relating  to  the  commencement  of  actions. 
That  section  is  as  follows :  ''  The  sheriff  taking  any  bond  as 
aforesaid,  shall  be  responsible  to  the  plaintiff  for  the  sufficiency 
of  the  bail  therein ;  but  such  responsibility  shall  cease  and  deter- 
mine :  first,  if  the  plaintiff  shall  not  except  to  the  bail  within  the 
time  allowed  for  that  purpose;  or,  second,  if  upon  exception 
made,  the  bail  shall  justify  to  the  satisfaction  of  the  court,  or 
of  the  commissioner  authorized  for  that  purpose;  or,  third 
if  upon  such  exception  other  bail  shall  be  added  or  substituted, 
and  justify  as  aforesaid."  The  plaintiff  contends  that  the 
liability  of  the  sheriff  under  this  action  became  absolute 
upon  the  exception  taken  by  him  to  the  bail  and  their  failure 
to  justify,  other  bail  not  having  been  added  or  substituted,  and 

1  Pamph.  L.  575. 
(413) 


64  COMMONWEALTH  v,  WATMOUGH.        [P.  L.  J. 

that  he  was  not  obliged  to  proceed  either  against  the  bail,  nor 
even  to  execution  against  the  defendant.  If  this  be  the  tme 
construction  of  the  act,  the  plaintiff  is  entitled  to  judgment  on 
the  demurrer.  But  it  seems  to  us,  that  the  act  does  not  dispense 
with  proceedings  against  the  bail,  as  the  necessary  precedent  of 
the  sheriff's  unconditional  liability  to  pay  the  condemnation 
money.  The  bail  bond  does  not  become  a  nullity  upon  the 
^failure  of  the  bail  to  justify ;  if  it  did,  as  the  appearance 
-I  to  the  action  is  by  entering  bail,  the  plaintiff  could  not  have 
proceeded  to  judgment,  as  he  has  done  in  this  case,  but  he  would 
be  obliged  on  that  supposition  to  rule  the  sheriff  to  bring  the 
bodies  of  the  defendants  into  Court.  Besides,  this  Court  decided 
in  the  case  of  Commonwealth  v.  Holboum,  that  the  bail  bond  is 
still  obligatory  on  the  bail,  and  that  the  plaintiff  may  proceed 
upon  it.  But  to  do  so,  he  must  not  only  obtain  a  judgment 
against  the  defendant,  but  issue  thereon  a  capias  ad  sati^faeien- 
dum  against  him.  If  the  defendant  is  taken  upon  that  writ,  or 
surrenders  himself  to  the  sheriff  before  the  return  day,  the  plain- 
tiff obtains  all  he  has  a  right  to  require  of  the  bail,  at  least  he  is 
not  damnified  by  their  default  to  justify ;  as  one  alternative  of 
the  condition  of  the  bond  would  be  performed.  But  if  the  capias 
ad  satirfaciendum  is  returned  N.  £.  I.,  and  a  writ  thereupon 
issued  against  the  bail,  still  the  bail  may  surrender  their  principal 
as  late  as  the  quarto  die  post  of  the  return  day ;  or  if  they  do 
not,  the  plaintiff,  by  proceeding  to  judgment  and  execution  against 
them,  may  levy  the  sum  recovered  out  of  their  effects;  and 
whether  he  gets  the  body  of  the  defendant,  or  the  sum  recovex'ed 
on  his  proceeding  against  the  bail,  he  obtains  all  he  has  a  right 
to  demand  of  them.  Certainly  he  is  not  damnified  by  any 
default  of  the  sheriff.  Previously  to  this  Act  of  Assembly,  the 
plaintiff  was  obliged  to  proceed  in  this  way,  and  often  to  this 
length,  before  he  could  get  his  money,  and  it  might  ultimately 
be  found  that  the  bail  though  justified,  were  insufficient.  The 
Act  of  Assembly  here  comes  in  and  gives  the  plaintiff  ulterior 
recourse  against  the  sheriff  in  cases  where  the  bail  taken  by  him 
is  excepted  to,  and  he  does  not  upon  the  default  of  the  defend- 
ant to  justify  his  bail  or  offer  other  bail,  put  in  bail  for  the 

defendant,  as  he  may  do,  and  thereupon  take  him  into  custody. 
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The  effect  of  the  act  is,  to  make  the  sheriff  liable  if  the  bail  shall 
turn  out  upon  proceedings  against  them  according  to  due  course 
of  law,  to  be  insufficient.  His  liability  is  like  that  of  a  guaran- 
tee ;  it  is  secondary  to  that  of  the  bail,  as  the  liability  of  the 
bail  is  secondary  to  that  of  the  principal.  As  the  plaintiff  cannot 
proceed  against  the  bail  without  first  proceeding  to  execution 
against  the  body  of  the  defendant,  neither  can  he  proceed  against 
'^'the  sheriff,  until  he  has  proceeded  to  execution  against  the  ri^aa 
goods  of  the  bail.  The  primary  liability  of  the  bail  is  for 
the  custody  of  the  defendant,  and  for  his  forthcoming  to  meet  an 
execution  against  his  body.  To  this  is  superadded  a  pecuniary 
liability  if  they  fail  to  fulfil  the  principal  intent  of  the  bail  bond. 
Hence,  as  the  sheriff  is  liable  for  the  bail  only  in  the  case  of 
their  insufficiency  in  both  these  respects,  the  plaintiff  is  bound 
to  proceed  to  execution  against  the  body  of  the  defendant  before 
he  can  recover  of  the  sheriff.  And  as  to  their  insufficiency  to 
answer  the  pecuniary  demand  in  case  of  default  to  produce  the 
body  of  the  defendant  to  answer  the  execution,  that  is  by  no 
means  satisfactorily  proved  by  their  failure  to  justify.  The 
default  to  justify  may  be  occasioned  by  some  accidental  cause, 
by  the  sickness  or  absence  of  the  bail  at  the  time  appointed  for 
justification,  or  by  an  unwillingness  to  submit  to  a  justification. 
But  if  the  plaintiff  proceeds  to  execution  against  their  goods, 
and  the  execution  is  returned  nulla  bonUj  we  have  a  satisfactory 
test  of  their  insufficiency,  especially  where  the  sheriff  who  took 
the  bail  is  charged  with  the  execution  of  the  process  of  execution 
against  their  goods ;  and  it  is  but  just  to  allow  the  sheriff  these 
means  of  relief  against  his  official  responsibility.  The  sheriff's 
sureties  also  have  a  just  claim  to  the  same  advantage,  as  they 
may  be  ultimately  responsible  for  the  sheriff's  default.  The 
process  against  the  bail  may  in  some,  perhaps  many  cases,  be  in 
part  satisfied  out  of  their  effects,  and  the  sheriff  and  his  sureties 
would  be  so  far  relieved.  As  observed  already,  it  is  imposing  no 
new  duty  upon  the  plaintiff  to  require  him  to  proceed  to  this 
length,  and  therefore  it  is  not  unreasonable  to  require  it  of  him 
in  this  case.  It  is  even  necessary  to  proceed  to  this  length  in 
order  to  ascertain  judicially,  or  even  satisfactorily,  the  insuffi- 
ciency of  the  bail ;  and  this  requisition  is  nothing  more  than 
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what  is  coDfitantly  made  in  suits  upon  replevin  bonds.  This  sec- 
tion of  the  Act  of  the  16th  June,  1836,  is  in  fact  framed  upon 
the  analogy  of  the  law  relating  to  replevin  bonds,  and  we  see  no 
reason  why  we  should  not  require  the  same  judicial  proceedings 
in  order  to  make  the  sheriff  immediately  and  unconditionally  lia- 
ble for  the  money. 

It  was  contended  by  the  defendant,  that  the  plaintiff  is  obliged 
to  rule  the  sheriff  to  bring  in  the  body  upon  the  failure  of  the 
bail  to  justify ;  but  the  act  does  not  require  this  step  of  the  plain- 
*671  ^^^*  *^^  ^^  default  of  the  bail,  and  the  default  of  the 
defendant  to  give  other  bail,  and  the  neglect  of  the  sheriff 
to  enter  bail  upon  the  de&ult  of  both,  the  sheriff  becomes  liable 
for  the  sufficiency  of  the  bail  in  the  way  we  have  pointed  out. 

But  as  the  plaintiff  in  this  case  proceeded  only  to  judgment 
against  the  defendant  in  the  original  action,  the  suit  is  prema- 
ture, and  the  judgment  of  the  Court  on  the  demurrer,  therefore, 
is  entered  for  the  defendant. 

Judgment  for  the  defendant. 


In  the  District  Court  far  the  Oity  and  County  of  Philadelphia, 

Parker  v.  Barnes. 

November  4,  1843. 

1.  It  is  not  necessary,  in  order  that  taxes  assessed  upon  real  estate  in  the 
citj  of  Philadelphia  shoal d  become  a  Hen  ander  the  Act  of  3d  February, 
1824,  that  the  collector  should  distrain  the  personal  property  upon  the  pre- 
mises before  filing  the  schedule  and  afBdavit  required  by  that  act,  although 
there  is  in  the  knowledge  of  such  •  collector  an  adequate  distress  on  the 
premises. 

2.  It  is  sui&cient  that  notice  in  accordance  with  the  provisions  contained  in 
third  section  of  said  act,  be  duly  served,  and  an  affidavit  of  such  service 
filed. 

3.  A  collector  of  taxes,  after  registering  the  taxes  against  certain  property  as 
unpaid,  made  a  distress  of  certain  goods  belonging  to  a  tenant  of  part  of 
the  real  estate  charged  with  the  tax,  and  subsequently,  and  at  the  instance 
of  the  owner  of  the  fee,  stayed  proceeding  on  the  distress :  Held,  that  the 
stay  was  a  waiver  of  the  lien  on  the  real  estate,  so  far  as  third  persons  in- 
terested as  incumbrancers  on  the  same  estate  were  concerned. 
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This  case  came  up  on  exceptions  to  the  report  made  by  the 
auditor,  John  P.  Montgomery,  Esq.,  to  whom  the  fund  in  Court 
was  referred  for  distribution. 

The  facts  of  the  case  are  very  fully  stated  in  the  opinion  of 
the  Court,  and  need  not  be  repeated. 

Thomas  L  Wharton^  Esq.,  for  the  mortgagee. 

Edward  Olmsted^  Esq.,  for  the  city. 

James  Hanna^  Esq.,  for  the  guardians  of  the  poor. 

James  Page^  Esq.,  for  the  county. 

The  opinion  of  the  Court  was  delivered  by 

Stroud,  J. — The  facts  found  by  the  auditor  or  agreed  upon 
by  the  parties  interested  in  the  distribution  of  the  money  in 
Court,  are  these : 

*0n  the  21st  of  May,  A.  n.  1886,  Joseph  Barnes,  Esq., 
(the  defendant's  intestate),  mortgaged  to  the  plaintiff  a  ^ 
large  lot  of  ground,  lying  on  Chestnut  street,  Delaware  Ninth 
street,  and  on  George  street,  in  this  city,  to  secure  the  payment 
of  a  bond  of  the  same  date  and  between  the  same  parties,  for 
0120,000.  On  the  16th  of  April,  1886,  the  mortgagor  conveyed 
to  Nathan  Dunn  in  fee,  the  whole  of  the  mortgaged  premises. 
Shortly  after  this,  a  large  building  now  occupied  by  the  Phila- 
delphia Museum  Company,  and  known  by  the  name  of  the 
"Philadelphia  Museum,'*  was  erected  on  part  of  the  ground 
situate  on  Delaware  Ninth  street  and  George  street.  On  the 
25th  of  April,  1841,  Nathan  Dunn  conveyed  to  the  American 
Philosophical  Society  the  building  called  the  Philadelphia 
Museum,  and  the  lot  on  which  *\i  had  been  erected,  subject  to 
the  plaintiff's  mortgage.  From  that  time  until  the  sale  by  the 
sheriff  hereafter  mentioned,  no  change  of  title  took  place  as  re- 
spects the  museum  lot  and  building.  The  goods  and  chattels 
(except  the  museum  collection),  on  this  part  of  the  property,  be- 
longed to  Mr.  Dunn,  who  on  the  3d  and  7th  April,  1843,  occu- 
pied part  of  the  museum  building,  and  for  the  use  of  which  pai-t 
he  was  to  deduct  the  sum  of  $1700  per  annum,  from  a  debt  of 
$9000  due  to  him  by  the  Philosophical  Society.     The  articles 

VOL.  I.— 27  (417) 


68  PARKER  r.  BARNES.  [P.  L.  J. 

composing  the  mnBeum  collection  were  the  property  of  the 
Museam  Company,  who  on  the  said  8d  and  7th  April,  1843, 
occupied  another  part  of  the  building,  and  in  consideration  of 
the  right  to  occupy  said  part  of  the  building  for  eleven  years, 
cancelled  a  mortgage. 

The  following  taxes  were  duly  assessed  upon  the  museum  lot 
and  building  for  the  year  1842,  viz. :  1.  State  tax,  $60 ;  2. 
City  tax,  $192 ;  8.  County  tax,  $228 ;  and  4.  Poor  tax,  $90. 

On  the  1st  of  April,  1843,  William  P.  Smith,  Esq.,  as  collector 
of  state  and  county  taxes  for  South  Ward,  (in  which  the  museum 
property  is  situate,)  filed  in  the  office  of  the  city  commission- 
ers, a  schedule  containing  a  list  of  properties  in  said  ward 
upon  which  the  taxes  had  not  been  paid,  in  which  list  is  the 
following  entry :  '^  Philadelphia  Museum,  comer  Ninth  and 
Chestnut  streets :— county,  $228 ;  state,  $60 ;  city,  $192 ;  poor, 
$90."  The  schedule  was  accompanied  by  an  affidavit  made 
by  said  collector,  in  conformity  with  the  directions  of  the  second 
section  of  the  Act  of  Assembly  of  3d  February,  1824,  entitled, 
^gQ-|  *'^  An  act  relating  to  taxes  on  certain  real  estate  in  the 
city  and  county  of  Philadelphia."  Between  the  3d  and  7th 
April,  1848,  an  agent  of  the  collector  distrained  certain  personal 
property  belonging  to  Mr.  Dunn,  and  lying  in  the  museum 
building.  This  distress  was  for  the  city  tax  only.  Throughout 
the  whole  of  1842,  and  the  part  of  1843  up  to  the  time  of  the 
sheriff's  sale,  there  was  on  these  premises  personal  property 
worth  at  least  $2000.  On  the  6th  of  April,  1843,  at  the  written 
request  of  the  American  Philosophical  Society,  the  collector 
directed  his  agent  to  stay  proceedings  in  the  distress  made,  until 
further  notice;  and  no  further  notice  was  ever  given  on  the 
subject.  On  the  1st  of  May,  1843,  the  sheriff  sold  the  whole  of 
the  real  estate,  mortgaged  by  Joseph  Barnes,  Esq.,  to  the  plain- 
tiff as  before  mentioned,  under  proceedings  founded  upon  said 
mortgage.     The  money  in  court  was  produced  by  this  sale. 

Upon  the  hearing  before  the  auditor  appointed  to  award  distri- 
bution of  this  fund,  the  only  claimants  were  those  authorized  to 
collect  the  before-mentioned  taxes,  on  the  one  hand,  and  the 
plaintiff  in  virtue  of  his  mortgage,  on  the  other. 

The  auditor  allowed  the  county  and  poor  taxes,  but  rejected 
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the  state  and  city  taxes.  The  mortgagee  has  excepted  to  the 
allowance  of  the  county  and  poor  taxes,  and  the  city  solicitor 
to  the  disallowance  of  the  city  tax.  No  exception  has  been  filed 
in  respect  to  the  disallowance  of  the  state  tax,  and  consequently 
we  are  not  called  upon  to  express  any  opinion  on  this  subject. 

The  principal  question  to  which  these  exceptions  give  rise,  is, 
Were  these  taxes  a  lien  upon  the  real  estate  sold  by  the  sheriff  at 
the  time  of  the  sale  ?  For  if  a  lien  at  all  at  that  time,  the  Act 
of  Assembly  plainly  confers  upon  them  a  priority  of  payment 
over  the  mortgage. 

Much  of  the  discussion  which  took  place  before  us,  had 
relation  to  the  time  at  which  by  the  Act  of  Assembly  the  lien 
accrues,  whether  from  the  completion  of  the  assessment,  or  the 
commencement  of  the  year  for  which  the  taxes  are  laid,  or  on 
the  entry  by  the  county  commissioners  in  the  registry  of  such 
taxes  only  as  are  certified  by  the  collectors  to  be  unpaid  on  the 
1st  of  April,  in  the  year  following  that  in  which  they  become 
due.  But  there  seems  to  be  no  necessity  in  this  case  to  decide 
this  question.  For  these  taxes  were  duly  registered  as  unpaid 
♦on  the  1st  of  April,  1843,  and  the  sheriff's  sale  occurred  ri^rrri 
just  one  month  afterwards.  They  were,  therefore,  at  all 
events  a  lien  when  the  sale  took  place ;  and  as  has  been  men- 
tioned, by  the  express  direction  of  the  act,  had  priority  to  and 
were  entitled  to  ^^  be  fully  paid  and  satisfied  before  any  recog- 
nisance, mortgage,  judgment,  debt,  obligation  or  responsibility, 
which  the  said  real  estate  might  become  charged  with  or  liable  . 
to,  from  and  after  the  passing  of  this  act." 

The  counsel  for  the  mortgagee,  to  meet  this  view  of  the  case, 
maintained  that  the  entry  in  the  registry,  although  made  in 
apparent  conformity  with  the  directions  of  the  act,  was  but 
primd  facie  evidence  of  the  existence  of  the  lien,  notwithstand- 
ing the  taxes  were  unpaid ;  that  this  entry  was  unauthorized, 
if  the  collector  could  by  the  use  of  any  means  within  his  power 
have  collected  the  taxes  before  the  time  at  which  the  registration 
was  permitted;  and  that,  as  the  auditor  had  found  that  there 
were  at  all  times  during  the  year  1842,  and  up  to  the  date  of  the 
sheriff's  sale,  at  least  $2000  worth  of  personal  property  on  the 

premises,  which  might  therefore  have  been  distrained,  the  entry 
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in  the  registry  of  these  taxes  as  unpaid,  imparted  no  lien.  The 
only  provision  in  the  Act  of  Assembly  which  gives  the  least 
countenance  to  this  argument,  is  the  requirement  in  the  second 
section  of  an  afSdavit  by  the  collector,  ^^  that  the  taxes  could 
not  be  collected,  although  the  said  collector  or  agent  has  been 
diligent  in  endeavoring  to  collect  and  obtain  the  same."  But 
the  extent  of  the  duty  imposed  upon  the  collector  by  this 
language,  seems  to  be  pointed  put  by  what  is  contained  in  the 
third  section,  in  regard  to  the  notice  to  be  given  by  the  collector 
to  the  person  charged  in  the  duplicate  with  the  taxes.  This 
notice  ''  shall  set  forth  that  the  taxes,  rates  or  levies,  on  such 
real  estate  are  unpaid,  and  that  if  they  are  not  paid  to  such 
collector  or  agent  before  the  1st  day  of  April  following,  the 
same  will  be  registered  according  to  the  provisions  of  this  act, 
a  copy  of  which  notice,  and  an  affidavit  of  the  service  thereof, 
or  that  the  said  person  or  persons,  or  his,  her  or  their  place 
of  residence  could  not  be  found,  shall  be  filed  in  the  office  of  the 
commissioners  with  the  aforesaid  list  or  schedule."  It  does  not 
appear  from  the  report  of  the  auditor  that  the  collector  had  any 
knowledge  that  ^uch  personal  property  was  on  the  premises, 
and  liable  to  distress,  until  the  8d  of  April,  1843,  which 
*711  *^^  after  the  collector's  affidavit  had  been  made,  and  the 
taxes  registered.  But  my  opinion  would  be  the  same  as  to 
the  validity  of  the  lien,  had  it  clearly  appeared  that  such  know- 
ledge had  been  imparted  to  him  before.  If  the  legislature  had 
intended  to  render  the  lien  dependent  upon  any  such  condition, 
their  purpose  would  not  have  been  left  to  an  implication  so 
obscurely  intimated,  especially  after  the  positive  and  unrestricted 
creation  of  the  lien  by  the  first  section  of  the  act.  The  allowance 
of  the  county  and  poor  taxes  is,  therefore,  confirmed. 

The  city  taxes  are  equally  within  the  protective  policy  of  the 
Act  of  Assembly.  And  this  was  the  opinion  of  the  auditor.  But 
it  appeq.ring  that  after  this  tax,  in  common  with  the  others,  had 
been  registered  as  unpaid,  the  collector,  by  his  agent,  had  made 
a  distress  for  this  tax  of  certain  goods  belonging  to  a  tenant  of 
part  of  the  real  estate  charged  with  the  tax,  and  subsequently,  at 
the  instance  of  the  owners  of  the  fee,  had  stayed  proceedings  on 
the  distress ;  the  auditor  deemed  this  conduct  of  the  collector  to 
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operate  a  waiver  of  the  lien  on  the  real  estate  so  far  as  third 
persons  interested  as  incumbrancers  on  the  same  estate,  were 
concerned.  And  if  the  analogy  which  is  asserted  in  Quinn  v, 
Wallace,  6  Whart.  452,  to  exist  between  a  seizure  under  2kfi.fa. 
of  the  debtor's  goods  and  a  distress,  be  granted,  the  auditor's 
conclusion  is  correct.  For  it  is  ruled  in  Hunt  v.  Breading,  12 
S.  &  R.  37,  that  a  judgment  creditor  who  has  taken  in  execution 
the  goods  of  his  debtor,  cannot  afterwards  discharge  them  from 
the  execution,  and  continue  his  judgment  in  force  as  to  the  land 
of  the  debtor,  to  the  prejudice  of  a  junior  incumbrancer  of  the 
same  land.  And  the  consent  of  the  American  Philosophical 
Society,  as  owners  of  the  fee,  to  the  abandonment  of  the  distress, 
whilst  it  leaves  the  debt  as  between  it  and  the  City  of  Phila- 
delphia still  subsisting  according  to  Duncan  v,  Harris,  17  S.  &  B. 
436,  has  no  effect  on  the  rights  of  third  persons,  as  is  there  said, 
but  as  to  such  the  seizure  is  to  be  deemed  an  extinguishment  of 
the  debt.  The  report  of  the  auditor,  disallowing  the  city  tax,  is 
also  confirmed. 


*In  the  District  Court  for  the  Oity  and  County  of  Phila-  p^^o 

delphici. 

Laws  v.  M'Danbl. 

November  4,  1843. 

To  entitle  a  plaintiff  to  judgment  upon  two  returns  of  nihil  habet,  on  the 
quarto  diepoat^  the  second  td.fa.  mast  have  issued  ten  days  before  the  re- 
turn day. 

Rule  to  show  cause  why  judgment  and  execution  should  not 
be  set  aside,  and  the  defendant  admitted  to  take  defence,  on 
affidavit  filed. 

This  was  a  9ci.  fa.  %ur  mortgagey  and  a  judgment  on  two  re- 
turns of  nihil  habet. 

Horace  Binney^  Jr.^  Esq.,  for  defendant,  insisted  that  the 

judgment  had  been  taken  several  days  too  soon.     The  second 

9ci.  fa.  had  issued  on  the  26th  September  (Tuesday),  returnable 
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on  the  following  Monda;,  being  the  first  Monday  of  October; 
and  the  judgment  was  taken  on  the  7th  October,  Saturday  (being 
the  quarto  die  post  after  the  return  day),  which  was  on  the 
eleventh  day  after  the  issuing  of  the  writ,  whereas  the  Act  of 
June  13th,  1836,  which  declares  that  a  scire  facicis  shall  be  served 
as  a  summons,  and  that  the  judgment  by  default  shall  be  taken 
^^at  the  same  time  and  in  the  same  manner"  as  on  a  summons, 
also  declares  that  in  order  to  entitle  a  plaintiff  to  a  judgment  by 
default  upon  a  summons  at  the  return  day  (and  by  practice  on 
the  qtiarto  die  post  afterwards),  the  writ  must  have  been  served 
ten  days  before  the  return  day,  thus  allowing  fourteen  days  actual 
notice  to  the  defendant ;  whereas  in  this  case  the  defendant  had 
not  eleven  days  constructive  notice,  the  writ  having  issued  only 
six  days  before  the  return  day.  Actual  notice  he  had  none ;  but 
Chambers  v.  Carson,  2  Whart.  9,  affirms  the  old  doctrine  that 
two  nihils  are  equivalent  to  a  service. 

Mr.  M^Intyre^  contra. 

The  Court,  after  argument,  made  the  rule  absolute. 


♦731   *^^  *^  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

Fishbr's  Executors  v.  Lewis. 

November^  1843. 

1.  The  building  covenant  in  a  ground-rent  deed,  is  a  covenant  running  with 
the  land  and  binds  an  alienee  of  the  original  covenantor,  who  acquires  it 
at  anj  time  before  the  breach  has  occurred. 

2.  And  that,  notwithstanding  it  was  impossible  for  the  alienee  to  perform  the 
covenant  during  the  time  which  elapsed  between  the  conveyance  to  him 
and  the  time  limited  in  the  covenant. 

3.  The  alienee  of  land  subject  to  such  a  covenant,  holding  it  at  the  time  the 
breach  occurred,  cannot  free  himself  from  his  vested  liabilities,  bj  assign- 
ing the  premises  before  suit  brought. 

4.  An  action  may  be  maintained  for  a  breach  of  the  building  covenant,  by 
the  holder  of  the  ground-rent,  assigned  to  him  before  the  breach  occurred. 

5.  An  indenture  conveying  the  fee  and  reserving  rent,  contained  a  covenant 
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binding  the  granteOi  his  heirs  and  assigns,  to  build  within  a  jear ;  the 
/  ^  grantor,  before  the  expiration  of  the  year,  assigned  the  rent  to  A. ;  the 

grantee  also  within  the  year  assigned  the  land  to  B.,  who  held  the  same 
when  the  breach  occurred :  Held,  that  A.  might  maintain  an  action  against 
B.  upon  the  building  covenant. 
6.  A  special  demurrer  is  no  admission  of  a  fact  not  pleaded  in  a  formal  and 
sufficient  manner,  and  a  party  may  on  the  argument,  not  only  take  advan- 
tage of  the  faults  specified  in  his  demurrer,  but  also  of  such  objections  in 
substance  as  do  not  require  to  be  particularly  set  down. 

This  was  an  action  of  covenant  brought  by  the  plaintiffs,  as 
executors  of  James  C.  Fisher,  deceased,  who  was  assignee  of  a 
ground-rent,  against  the  defendants,  Robert  M.  Lewis  and  Law- 
rence Lewis,  as  assignees  of  the  land,  upon  the  covenant  usual  in 
ground-rent  deeds  for  the  erection  of  buildings  upon  the  land. 

The  declaration  recites,  that  one  Kobert  H.  Large  on  the  10th 
of  December,  1835,  by  indenture  of  bargain  and  sale  duly  re- 
corded, &c.,  conveyed  to  one  William  A.  Rhodes  in  fee,  a  certain 
lot  of  ground  situate,  &c.,  containing  in  front  25  feet  6  inches, 
and  in  depth  120  feet  to  Lewis  street,  reserving  to  himself,  his 
heirs  and  assigns,  a  yearly  rent  of  $164,  in  half-yearly  payments, 
&c.  And  reciting  also,  the  covenant  for  payment  of  the  rent ; 
and  after  which  and  before  the  next  recited  covenant,  there  were 
a  clause  of  re-entry  on  default  of  performance,  ^'  and  also  a  cove- 
nant that  he  the  said  Rhodes,  his  heirs  and  assigns,  should  and 
would  within  one  year  from  the  date  of  the  said  indenture,  erect, 
build  and  finish  upon  the  said  thereby  granted  lot,  substantial 
brick  buildings  of  sufficient  value  to  secure  the  said  yearly  rent 
thereby  reserved,"  &c. 

That  on  the  1st  of  October,  1836,  by  indenture  of  bargain  and 
*sale  duly  recorded,  &c.,  the  said  Rhodes  conveyed  the  p^i^j^ 
said  lot  of  ground  to  the  defendants  in  fee,  subject  to  the 
payment  of  the  said  yearly  rent.  By  virtue  of  which  said  deed, 
&;c.,  they  became  seized  of  the  premises,  subject  to  the  payment 
of  the  ground-rent,  and  to  the  performance  of  the  covenants  in 
the  first  mentioned  indenture  contained. 

That  the  said  R.  H.  Large  on  the  18th  of  October,  1836,  by 
indenture  of  bargain  and  sale  duly  recorded,  &c.,  conveyed  the 
said  ground-rent  to  the  said  James  0.  Fisher  in  fee,  together 
with  all  ways,  means,  remedies,  &c.     And  the  said  J.  C.  Fisher 
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afterwards  departed  this  life,  having  bj  his  will  dated  the  23d  of 
February,  1839,  appointed  the  plaintiffs  his  executors,  and  given 
them  power  to  sell  his  real  estate,  &;c. 

And  although  the  said  J.  C.  Fisher  in  his  lifetime,  and  the 
said  plaintiffs  since  his  death,  have  kept,  &c.,  all  the  covenants, 
&c.,  yet  protesting,  &c.,  the  plaintiffs  in  fact  say  that  neither  the 
said  Rhodes  nor  the  defendants  did  or  would  within  one  year 
from  the  date  of  the  first  mentioned  indenture,  erect,  build  and 
finish  upon  the  said  lot,  substantial  brick  buildings  of  sufficient 
value  to  secure  the  said  rent ;  nor  has  either  of  them  or  any  other 
person  since  that  period,  erected,  &c.,  any  buildings  of  sufficient 
value,  &c.  But  on  the  contrary,  the  said  defendants  have  at  all 
times  since  the  date  of  the  assignment  to  them,  suffered  and  per- 
mitted the  lot  to  be  and  remain  without  any  buildings,  &c.,  of 
sufficient  value,  &c.,  contrary  to  the  form  and  effect  of  the  said 
indenture  and  covenant.  And  so  the  plaintiffs  in  fact  say,  that 
the  defendants  have  not  kept  the  said  covenants,  but  have  broken 
the  same,  &c.     Damages  laid  at  $5000. 

After  oyer  the  defendant  filed  five  several  pleas. 

The  1st  plea  in  substance  set  forth,  that  the  defendant,  before 
suit  brought,  viz.,  on  the  8th  of  October,  1842,  had  duly  con- 
veyed the  premises  to  one  W.  A.  Patrick,  subject  to  said  rent, 
no  rent  being  then  due  on  the  same.  The  2d  plea  related  to  a 
mortgage  which  was  a  lien  on  the  premises  at  the  time  the 
ground-rent  deed  was  made,  and  which  had  been  paid  by  defend- 
ant. The  substance  of  the  3d  and  4th  pleas,  was  that  no  build- 
ing was  erected  or  had  been  commenced  on  the  1st  of  October, 
1836,  the  date  of  the  assignment  to  defendants,  and  that  sufficient 
time  did  not  remain  before  the  expiration  of  the  year,  within 
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♦which  a  building  could  be  erected.    The  6th  plea  set  forth 


that  between  the  making  of  the  conveyance  to  J.  0.  Fisher, 
and  the  expiration  of  one  year,  &c.,  it  was  wholly  impossible  to 
erect,  &c. 

There  was  a  general  demurrer  to  the  1st  and  2d  pleas,  and 
special  demurrers  to  the  3d,  4th,  and  5th  pleas. 

Edward  E.  Law^  Esq.,  for  the  demurrer. 

The  sussignee  of  the  covenantor  is  liable  in  this  action :  Spencer's 
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Case,  5  Coke  16.  Impossibility  of  performance  no  excuse :  Piatt 
on  Covenants  496,  505,  569,  525,  588 ;  Gresscott  v.  Green,  1 
Salk.  199 ;  Harley  v.  King,  2  Cr.,  Mees.  &  Ros.  18. 

John  OadwaladeTj  Esq.,  contra. 

1.  This  is  a  personal  covenant  binding  on  the  covenantor  alone ; 
it  does  not  run  with  the  land  and  bind  the  assignee :  Toby  v. 
Pitcher,  1  Show.  340 ;  s.  c.  4  Mod.  71 ;  3  Lev.  295-6  ;  Carth. 
178 ;  1  Salk.  81 ;  2  Vent.  228,  234 ;  Onslow  v.  Curry,  2  Madd. 
340.  It  is  a  collateral  or  secondary  covenant  which  does  not 
bind  the  assignee  of  the  original  covenantor :  Gray  v.  Culbertson, 
2  Chitty's  Rep.  482 ;  Buckley  v.  Parvin,  1  Salk.  317.  In  order 
that  assignee  should  be  bound,  he  must  have  benefit  commensu- 
rate with  the  burden :  5  Coke  24,  B. ;  3  Wilson  26 ;  Norman  v. 
Wells,  17  Wend.  150 ;  2  Atk.  546 ;  3  Br.  Ch.  218 ;  2  Bos.  & 
Pull.  272.  Clause  of  re-entry,  the  distinguishing  badge  of  cove- 
nants running  with  the  land,  is  not  annexed  to  this  covenant : 
4  Rawle  147 ;  16  Pick.  185 ;  3  S.  &  R.  530 ;  5  Co.  115,  a ;  Cro. 
Car.  500 ;  Fearne  on  Rem.  20.  Assigns  will  not  be  bound  though 
named,  if  not  bound  by  the  nature  of  covenant.  The  use  of  word 
'* assigns"  in  connection  with  second  covenant,  is  redundant. 
Intention  to  bind  the  assignee  negatived  by  the  deed.  Besides, 
how  are  the  damages  to  be  assessed  ?  If  more  than  nominal,  will 
give  new  security ;  against  equity  and  the  second  covenant  would 
be  greater  than  the  first. 

2.  The  want  of  time  and  impossibility  of  performance  is 
properly  pleaded:  10  Co.  139;  Cro.  Eliz.  652;  1  Co.  98,  a. 
Impotentia  excusat  legem. 

3.  Grantee  of  covenantee  same  as  assignee  of  reversion  who 
can  sue  only  under  32  Hen.  8,  c.  34.  At  common  law  assignee 
of  rent  holding  reversion  could  not  sue:  Plow.  176;  1  p^,-/> 
♦Rawle  161 ;  1  Levin  174.     The  holder  of  rent  with  right 

of  re-entry,  same  as  holder  of  reversion.  Assignee  of  rent  with- 
out clause  of  re-entry,  cannot  sue  in  his  own  name :  5  M.  &  S. 
416 ;  Hardres  87  ;  1  Wilson  165 ;  8  M.  &  S.  344 ;  3  T.  R.  393 ; 
2  John's  Cases  25 ;  16  Pick.  70. 

T.  L  Wharton^  Esq.,  in  reply. 
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1.  Assignee  of  original  covenantor  is  liable :  Spencer's  Case, 
19  Law  Lib.  17.  Covenant  runs  with  the  land :  3  Bnrr.  1271 ; 
7  Peters  596.  Right  of  re-entry  unnecessary :  1  Rawle  161 ;  8 
T.  R.  897 ;  17  S.  &  R.  87 ;  3  M.  &  S.  895.  As  to  reversion : 
Shepherd's  Touchstone  147  (Preston's  note). 

2.  Assignee  acquiring  title  before  breach,  is  liable  afterwards : 
Salk.  199. 

8.  Impossibility  of  performance  will  not  excuse  covenantor  nor 
his  assignee  before  breach :  Bac.  Abr.  Cond.  M.  2 ;  Saville  96 ; 
Leonard  189 ;  18  Vesey  278.  Our.  adv.  vuU. 

And  now,  November  4,  1848,  Pbttit,  president,  delivered  the 
opinion  of  the  Court  as  follows : 

The  pleadings  present  several  interesting  points  of  law.  The 
first  question  relates  to  the  character  of  the  covenant  to  build 
within  a  year.  Is  it  a  covenant  running  with  the  land  until 
broken,  or  is  it  a  covenant  binding  only  the  original  covenantor  ? 

In  Spencer's  Case,  5  Coke  16,  the  law  was  established  upon  a 
foundation  which  has  not  been  shaken.  Spencer  the  plaintiff,  by 
deed,  demised  a  house  and  land  to  S.  for  a  term  of  twenty-one 
years,  by  which  deed  S.  covenanted  for  himself,  his  executors, 
administrators  or  assigns,  with  Spencer,  that  he,  his  executors, 
administrators-or  assigns,  would  build  a  brick  wall  upon  part  of 
the  land  demised.  S.  assigned  over  his  term  to  I.,  and  I.  to  the 
defendant,  and  for  not  making  the  brick  wall,  the  plaintiff  brought 
an  action  of  covenant  against  the  defendant  as  assignee.  We  are 
informed  by  the  learned  reporter,  that  after  many  arguments  at 
the  bar,  the  case  was  excellently  argued  and  debated  by  the 
justices  at  the  bench,  and  certain  points  unanimously  resolved  by 
the  whole  court,  and  many  differences  taken  and  agreed  concern* 
ing  express  covenants  and  covenants  in  law,  and  which  of  them 
would  run  with  the  land,  and  which  of  them  are  collateral  and  do 
t^mm-^  not  go  with  the  land,  and  where  the  assignee  '''shall  be 
bound  without  naming  him,  and  where  jiot,  and  where  he 
shall  not  be  bound  although  he  be  expressly  named,  and  where 
not. 

The  first  point  notices  a  distinction  between  covenants  extend- 
ing to  things  in  esscy  and  covenants  extending  to  things  not  in 
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esacj  at  the  time  of  the  demise  made,  and  resolves  that  the  first 
kind  shall  go  with  the  land  and  bind  the  assignee  although  he 
be  not  bound  by  express  words,  and  that  the  second  kind  does 
not  run  with  the  land,  and  does  not  bind  the  assignee. 

The  second  resolution  is  directly  applicable  to  the  present  case. 
It  establishes  that  although  the  covenant  does  extend  to  a  thing 
to  be  newly  made,  yet  where  it  is  to  be  made  upon  the  thing 
demised  and  the  assignee  is  to  take  the  benefit  of  it,  it  shall  bind 
the  assignee  by  express  words,  although  if  the  thing  to  be  done 
be  merely  collateral  to  the  land,  and  does  not  touch  or  concern 
the  thing  demised,  then  the  assignee  though  named  shall  not  be 
charged. 

In  the  case  before  us,  the  covenant  by  Rhodes  was  that  ^^  he, 
his  heirs  and  assigns,  should  and  would,  within  one  year  from  the 
date  of  the  indenture,  erect,  build  and  finish  upon  the  said  thereby 
granted  lot,  substantial  brick  buildings,"  &c.  The  assignee  is 
^pressly  designated,  and  the  buildings  to  be  erected  are  not  to 
be  upon  ground  not  parcel  of  the  land  granted,  and  thus  col- 
lateral, but  upon  the  lot  itself,  the  subject  of  the  grant.  The 
stipulation  is  therefore  plainly  a  covenant  running  with  the  land, 
and  obligatory  upon  the  assignee. 

The  history  of  this  doctrine  as  exhibited  in  a  series  of  more 
modern  English  decisions,  shows  that  Spencer's  Case  continues  to 
be  recognized  in  Westminster  Hall  as  furnishing  the  true  rule  of 
determination.  In  Pollard  v.  Schafier,  1  Dall.  210,  where  there 
was  a  covenant  to  keep  demised  premises  in  good  repair  and  to 
deliver  them  up  to  the  lessor  at  the  end  of  the  term  in  good 
repair,  Spencer's  Case  was  referred  to  by  the  Supreme  Court  of 
Pennsylvania,  as  full  authority  for  their  judgment. 

An  ingenious  argument  founded  upon  a  difierent  clause  of  the 
indenture,  was  presented  by  the  counsel  for  the  defendants.  It 
was  contended  that  where  there  was  no  clause  of  re-entry  in  rela- 
tion to  the  particular  covenant,  the  assignee  could  not  maintain 
a  suit  for  a  breach,  upon  the  ground  that  the  subject  matter  is 
not  connected  with  the  premises  by  any  privity  of  *right 
or  estate,  and  the  fact  was  relied  on  that  the  indenture  ^ 
from  Large,  of  the  10th  December,  1835,  contained  no  clause  of 
re-entry  for  a  breach  of  the  covenant  to  build,  though  it  did 

(427) 


78  FISHER'S  EXECUTORS  v.  LEWIS.         [P.  L.  J. 

embrace  such  a  clause  in  regard  to  the  coyenant  for  payment 
of  the  rent.  In  the  case  of  Scott  v.  Lunt's  Administrator,  7 
Pet.,  it  was  however  decided,  that  the  assignee  of  a  fee 
farm  rent,  being  an  estate  of  inheritance,  is  upon  the  principles 
of  the  common  law  entitled  to  sue  therefor  in  his  own  name. 
The  point  too  was  ruled  (as  appears  by  the  opinion  of  Mr.  Jus- 
tice Story,  pages  60&--6),  with  a  distinct  allusion  to  the  circum- 
stance that  the  original  right  of  re-entry  had  not  been  transferred 
with  the  rent.  The  mere  existence  of  an  authority  to  re-enter 
on  a  breach  of  a  different  covenant,  surely  cannot  operate  to 
defeat  this  common  law  right  of  the  assignee  to  sue,  which 
relates  as  well  to  a  breach  of  a  covenant  to  build,  as  to  a  breach 
of  a  covenant  for  payment  of  rent.  There  is  nothing  therefore 
in  this  point. 

A  question  concerning  the  right  of  the  plaintiffs  as  assignees 
to  bring  an  action  of  covenant,  may  be  conveniently  disposed  of 
here.  It  is  true  that  at  common  law,  covenants  which  run  with 
the  land  did  not  run  with  the  reversion,  and  the  assignee  of  the 
reversion  could  not  bring  an  action  of  covenant :  1  Wm.  Saun- 
ders, 240,  No.  3,  and  a.  n.  o.  But  by  statute  82  Hen.  8,  c.  34, 
it  was  enacted  that  grantees  of  reversions  shall  have  the  like  ad- 
vantage, by  action,  for  any  covenant  contained  in  the  indenture, 
as  the  grantors,  their  heirs  or  successors  might  have  had.  This 
statute  was  reported  by  the  judges  of  the  Supreme  Court  to 
extend  to  this  State.  It  has  been  uniformly  acted  upon,  and 
was  expressly  recognized  and  enforced  in  the  case  of  Sleeper  v. 
Fisher,  1  Rawle  155.  A  construction  which  is  to  be  found  in 
the  conclusion  of  Spencer's  Case,  which  was  ruled  in  25  Eliza- 
beth, that  the  statute  extends  to  covenants  which  touch  or  con- 
cern the  thing  demised  and  not  to  collateral  covenants,  was  also 
recognized  in  Streeper  v.  Fisher ;  but  as  the  covenant  now  in 
question  does  touch  the  thing  granted,  this  suggestion  furnishes 
no  aid  to  the  defendants. 

Nor  is  there  any  weight  in  the  fact  that  defendants  had 
assigned  the  premises  to  W.  A.  Patrick  before  the  commence- 
ment of  this  action.  The  argument  against  the  plaintiffs  would, 
in  the  language  of  Lord  Chief  Baron  Abinger  in  Harley  v.  King, 

(428) 


Vol.  III.]       FISHER'S  EXECUTORS  v.  LEWIS.  79 

^2  C,  M.  &;  B.  18,  ^^  establish  the  position  that  all  as-  r^nq 
signees  by  a  secret  assignment  to  an  insolvent,  may  devest 
themselves  of  all  liability  for  any  breach  of  covenant  which 
they  may  have  incurred."  It  was  in  that  case  expressly  ruled, 
that  by  Buch  a  transfer,  the  assignee  of  a  covenant  running  with 
the  land  should  not  be  allowed  to  free  himself  from  his  vested 
liabilities.  This  decision  conclusively  settles  the  question  which 
Mr.  Piatt  in  his  treatise  on  Covenants,  inclined  to  think,  upon  the 
authorities  cited  by  him  at  page  495-6,  and  relied  on  by  the 
counsel  in  Harley  v.  King,  admitted  of  some  controversy.  The 
point,  however,  was  not  much  pressed  in  the  argument  before 
this  Court. 

The  distinction  between  a  covenant  in  a  lease  for  years  as  in 
Spencer's  Case,  and  one  in  an  indenture  conveying  the  fee  as  in 
the  present  instance,  has  not  been  overlooked.  None  of  the 
decisions  turn  upon  the  discrimination,  nor  does  the  subject- 
matter  of  the  agreement  furnish  any  valid  ground  for  giving 
effect  to  it.  In  Scott  v.  Lunt's  Administrator,  7  Pet.,  the 
covenant  to  pay  rent  was  spoken  of  by  Mr.  Justice  Story,  at 
page  606,  as  a  covenant  running  with  the  land,  though  the  estate 
was  one  of  inheritance.  So  in  Berry  v.  M'MuUin,  17  S.  &  B. 
87,  the  same  thing  was  assumed  by  Mr.  Justice  Bogers  to  be  an 
established  principle.  In  Eunckle  v.  Wynick,  1  Dall.  305, 
where  there  was  a  conveyance  in  fee  simple  of  a  lot  of  ground 
subject  to  an  annual  rent,  it  was  conceded  that  a  covenant  that 
the  grantee  and  his  assignees  should  build  within  a  year,  was  a 
covenant  running  with  the  land  and  extended  to  the  assignee, 
and  the  controversy  turned  upon  the  liability  of  the  original 
grantee  in  an  action  of  covenant  for  rent  which  had  accrued 
after  his  assignment  of  the  premises.  In  the  case  before  us,  the 
covenant  could  run  with  the  land  only  for  one  year,  that  is  until 
broken,  and  it  is  not  perceived  why  the  doctrine  of  Spencer's 
Case  does  not  apply  with  at  least  as  much  force  to  such  a  cove- 
nant in  a  deed  granting  the  fee,  as  to  such  a  covenant  in  a  lease 
for  years. 

The  matter  of  the  mortgage  of  Dorothy  Large  to  Henry 

Seybert,  was  not  urged  as  having  an  influence  upon  the  final 

disposition  of  the  cause. 
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The  matter  of  the  1st  and  2d  pleas,  is  thus  disposed  of  in 
favor  of  the  plaintifis. 

^801       *The  8d,  4th,  and  5th  pleas  present  another  question, 
and  are  specially  demurred  to. 

The  year  was  to  expire  on  the  10th  December,  1886,  and  the 
allegation  of  the  defendants  is,  that  as  the  premises  did  not  come 
to  them  by  assignment  until  the  1st  October,  1886,  on  which  day 
there  had  not  been  erected  or  begun  any  building  on  the  land, 
sufficient  time  did  not  then  remain  before  the  expiration  of  the 
year,  within  which  a  proper  brick  building  could  have  been 
erected  and  finished,  and  that  it  was  impossible  to  erect  the  same 
within  the  period  of  one  year. 

There  was  some  discussion  at  the  bar,  as  to  the  effect  of  the 
special  demurrer.  A  demurrer  admits  all  such  matters  of  fact 
as  are  sufficiently  pleaded.  Where  the  demurrer  is  special,  it  is 
no  admission  of  a  fact  not  pleaded  in  a  formal  and  sufficient 
manner.  Under  a  special  demurrer,  a  party  may,  however,  on 
the  argument  not  only  take  advantage  of  the  particular  faults 
which  his  demurrer  specifies,  but  also  of  all  such  objections  in 
substance,  or  regarding  (in  the  language  of  the  statutes  of  27 
Eliz.  c.  5  and  4  Anne,  c.  16)  "  the  very  right  of  the  cause,"  as 
do  not  require  to  be  particularly  set  down.  Under  the  view 
which  is  taken  of  the  objections  in  substance  to  the  pleas  before 
us,  there  is  no  difficulty  in  relation  to  the  extent  of  the  plaintiff's 
admission. 

The  defendants  having  received  the  assignment  within  the 
year,  took  it  subject  to  the  precise  existing  obligation  and  risk 
of  the  assignor.  At  that  time  there  was  no  actual  breach  of  the 
covenant  to  build,  and  they  must  be  presumed  to  have  estimated 
the  danger  of  standing  in  the  place  of  the  assignor  at  the  moment 
when  the  breach  would  be  complete.  The  plaintifis  or  the  party 
under  whom  they  hold,  did  not  originally  require  an  impossibility, 
and  the  defendants  have  voluntarily  undertaken  to  perform  the 
stipulation  which  rested  on  the  original  party.  If  from  want  of 
time  the  breach  was  plainly  inevitable  on  the  part  of  the  defend- 
ants, they  should  have  made  the  circumstance  an  element  of  their 
contract,  and  should  have  protected  themselves  by  a  suitable 
modification  of  the  terms.     It  is  to  be  assumed  that  they  did  so. 
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In  Thornborrow  v,  Whitaker,  2  Ld.  Baym.  1164,  Lord  Chief 
Justice  Holt  thus  states  the  law :  ^^  Suppose  A.  for  money  paid 
by  B.,  will  undertake  to  do  an  impossible  thing,  shall  not  action 
lie  against  him  for  not  *performing  it  ?  As  in  case  of  a  j-^g^ 
bond  with  such  an  impossible  condition,  the  bond  is  single. 
So  where  a  man  will  for  a  valuable  consideration  undertake  to  do 
an  impossible  thing,  though  it  cannot  be  performed,  yet  he  shall 
answer  in  damages."  A  distinction  was  taken  between  an  im- 
possibility with  respect  to  the  defendant's  ability,  and  an  impos- 
sibility in  a  physical  sense,  and  it  was  considered  that  the  first 
was  not  such  an  impossibility  as  would  make  the  contract  void. 
See  also,  Powell  on  Contracts,  p.  98. 

Assuming  then  the  impossibility  of  performance  by  the  defend- 
ants when  they  became  the  assignees,  they  should,  if  they  desired 
to  avoid  encountering  the  consequences,  have  shrunk  from  the 
arrangement  until  after  the  covenant  had  been  actually  broken. 
They  have  exercised  their  judgment  so  as  to  meet  the  responsi- 
bility, by  owning  the  land  at  the  instant  of  the  consummation  of 
the  breach,  and  there  is  no  adjudged  case  or  legal  principle  by 
which  they  can  escape  from  a  liability  thus  deliberately  self- 
imposed. 

Upon  the  whole  case  as  exhibited  in  the  pleadings,  the  plain- 
tiff's are  entitled  to  judgment. 


In  the  District  Court  for  the  Oity  and  County  of  Philadelphia. 

J.  Francis  Fisher  v.  Lewis. 

November.  1843. 

1.  If  the  grantee  of  real  estate  charged  with  a  rent,  covenants  that  he  and  his 
heirs  and  assigns  shall,  within  one  year,  erect  upon  the  lot  substantial  brick 
buildings,  &c.,  which  estate  he  assigns  over,  and  afterwards,  and  before  the 
expiration  of  the  year,  takes  a  conveyance  of  the  rent  to  himself,  there  is 
an  extinguishment  of  any  claim  to  damages  for  a  breach  of  the  building 
covenant,  occurring  while  the  grantee  was  the  owner  of  the  rent.  Neither 
the  grantee,  nor  his  assignee,  can  maintain  an  action  against  the  assignee 
of  the  estate  for  such  a  breach. 

2.  An  action  on  the  breach  of  the  building  covenant,  cannot  be  maintained 
by  the  holder  of  a  ground-rent  assigned  to  him  after  the  breach  occurred. 
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This  was  an  action  of  covenant  brought  by  the  plaintiff  as 
assignee  of  a  ground-rent,  against  Robert  M.  Lewis  and  Lawrence 
Lewis  as  assignees  of  the  land,  upon  the  covenant  usually  con- 
tained in  ground-rent  deeds  for  the  erection  of  buildings  upon 
the  land. 

The  declaration  recites  that  one  Robert  H.  Large  on  the  10th 
of  December,  1885,  by  indenture  of  bargain  and  sale  duly 
♦821  *^®^^^^®^>  ^^'j  conveyed  to  one  William  A.  Rhodes  in  fee, 
a  certain  lot  of  ground  situate  on  the  north  side  of  Walnut 
street  between  Schuylkill  Sixth  and  Seventh  streets  in  the  city 
of  Philadelphia,  containing  in  front  25  feet  6  inches,  and  in  depth 
120  feet  to  Lewis  street;  reserving  to  himself,  his  heirs  and 
assigns,  a  yearly  rent  of  $164,  payable  half-yearly.  And  re- 
citing also  the  covenants  for  the  payment  of  the  rent,  and  also, 
^^  that  he  the  said  William  A.  Rhodes,  his  heirs  and  assigns, 
should  and  would,  within  one  year  from  the  date  of  the  said 
indenture,  erect,  build  and  finish  upon  the  said  thereby  granted 
lot,  substantial  brick  buildings  of  sufficient  value  to  secure  the 
said  yearly  rent  thereby  reserved,"  &c.  That  on  the  1st  of 
October,  1836,  by  indenture  of  bargain  and  sale  duly  recorded, 
&c.,  the  said  Rhodes  conveyed  the  said  lot  of  ground  to  the 
defendants  in  fee,  subject  to  the  payment  of  the  said  rent ;  by 
virtue  of  which  deed  the  defendants  became  seized  of  the  pre- 
mises, subject  to  the  payment  of  the  said  rent,  and  to  the 
performance  of  the  covenants  in  the  said  first  indenture  con- 
tained, &c. 

That  the  said  R.  H.  Large,  on  the  19th  of  October,  1836,  by 
indenture  of  bargain  and  sale  duly  recorded,  &c.,  conveyed  the 
said  ground  rent  to  one  William  A.  Rhodes  in  fee ;  together 
with  all  ways,  remedies,  &;c.  And  the  said  William  A.  Rhodes, 
on  the  3d  of  March,  1837,  by  indenture  of  bargain  and  sale  duly 
recorded,  &c.,  conveyed  the  said  ground-rent  to  the  plaintiff  in 
fee,  together  with  all  ways,  remedies,  &c. 

And  although  he  the  said  plaintiff  has  at  all  times  well  and 
truly  kept  and  performed  all  things,  &c. ;  yet  protesting,  &c.,  the 
plaintiff  in  fact  says,  that  neither  the  said  W.  A.  Rhodes,  nor  the 
defendants  or  either  of  them,  did  or  would  within  one  year  from 
the  date  of  the  first  mentioned  indenture,  erect,  build  and  finish 
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upon  the  said  lot,  substantial  brick  buildings  of  sufficient  value 
to  secure  the  said  rent.  Nor  has  either  of  them,  or  any  other 
person  since  that  period,  erected,  &c.,  any  buildings  of  sufficient 
value,  &c.,  but  on  the  contrary  the  defendants  have  at  all  times 
since  the  date  of  the  assignment  to  them,  suffiBred  and  permitted 
the  lot  to  be  and  remain  without  any  buildings,  &c.,  of  sufficient 
value,  &c.,  contrary  to  the  form  and  effect  of  the  said  indenture, 
&c.  And  so,  the  plaintiff  says  that  the  defendants  have  not  kept 
the  said  covenant,  but  have  broken  the  same,  &c. 

Damages  laid  at  $5000. 

♦After  oyer  of  the  deeds  in  the  declaration  mentioned  pj^^Qo 
(and  of  whitsh  profert  was  made),  the  defendants  pleaded 
seven  pleas. 

The  1st  and  2d  of  which  were  the  same  as  the  1st  and  2d  in 
the  case  of  J.  G.  Fisher's  executors,  ante,  3  P.  L.  J.  74.  The  3d  and 
4th  pleas  were  in  substance,  that  the  ground-rent  was  not  assigned 
to  plaintiff  until  after  one  year  from  the  date  of  the  ground-rent 
deed,  viz.,  on  3d  March,  1837,  t.  e.  after  breach.  The  5th 
plea  set  forth,  that  W.  A.  Rhodes,  plaintiff's  grantor  in  deed  of 
October  19th,  1836,  was  the  same  W.  A.  Rhodes  who  was  party 
to  indenture  of  10th  December,  1835,  i.  e.  original  covenantor. 
The  6th  and  7th  pleas  same  as  the  3d  and  4th  pleas  in  the  case 
of  J.  C.  Fisher's  executors,  ante,  3  P.  L.  J.  74. 

There  was  a  general  demurrer  to  the  1st,  2d,  3d,  4th  and  5th 
pleas,  and  special  demurrers  to  6th  and  7th  pleas. 

The  only  points  which  were  argued  in  this  case,  were  the 
matters  in  the  3d,  4th  and  5th  pleas. 

John  Oadwalader,  Esq.,  for  defendant. 

1.  This  is  the  case  of  an  assignment  after  breach  occurred. 
The  assignee  of  a' broken  covenant  cannot  maintain  the  action  : 
Cro.  Eliz.  863,  p.  19  ;  5  Conn.  497  ;  21  Wendell  121. 

2.  Here  the  covenant  was  extinguished,  and  could  not  be  re- 
vived :  1  Rawle  131 ;  16  S.  &  R.  292 ;  1  Penna.  R.  474 ;  5 
Watts  417  ;  17  S.  &  R.  87. 

T.  L  Wharton,  Esq.,  contra. 

1.  It  was  a  continuing  liability,  which  commenced  within  the 
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year ;  breach  continuing  similar  to  continuance  of  nuisance :  Piatt 
525 ;  Moore  242 ;  2  Johns.  Rep.  1 ;  4  Dall.  436 ;  1  Leonard 
62  ;  4  M.  &  S.  51. 

2.  The  covenant  was  not  merged  or  extinguished  by  Rhodes's 
holding  the  land,  it  was  only  suspended :  Piatt  on  Gov.  598. 

Our.  adv.  vuU. 

And  now,  November  4th,  1848,  Pbttit,  P,  J.  (after  stating  the 
facts),  delivered  the  opinion  of  the  Court. 

The  1st,  2d,  6th  and  7th  pleas,  and  the  demurrers  thereto, 
have  been  disposed  of  by  the  decision  pronounced  in  the  case  of 
J.  C.  Fisher's  Executors  v.  Lewis.  (See  ante  p.  78).  The 
*841  '''P^^^^i^  ^  therefore  entitled  to  judgment  unless  there  be 
matter  in  the  8d,  4th  and  5th  pleas,  requiring  a  different 
result. 

The  8d  and  4th  pleas  allege  in  substance  that  the  deed  from 
Rhodes  to  the  plaintiff  was  made  on  the  8d  March,  1887,  several 
months  after  the  year  had  fully  expired. 

To  each  of  these  pleas  there  is  a  general  demurrer.  • 

The  5th  plea  alleges  that  William  A.  Rhodes,  the  party  to  the 
indenture  of  19th  October,  1886  (by  which  Large  conveyed  to 
him  the  right  to  the  rent),  and  under  whom  the  plaintiff  holds 
the  rent,  was  the  same  William  A.  Rhodes  who  was  party  to 
the  indenture  of  10th  December,  1885.  To  this  plea  there  is 
also  a  general  demurrer. 

The  matter  of  the  5th  plea  will  be  first  noticed.     On  the  10th 

December,  1885,  Large  conveyed  to  Rhodes,  subject  to  the  rent, 

and  Rhodes  covenanted  that  he,  his  heirs  and  assigns  should  and 

would,  within  one  year,  erect,  build,  and  finish  upon  the  lot, 

substantial  brick  buildings,   &c.     On  the  1st  October,  1836, 

within  the  year,  Rhodes  conveyed  to  the  defendants,  when  no 

building  had  been  erected  or  begun  on  the  lot,  but  before  the 

covenant  had  been  broken.     On  the  19th  October,  1836,  Large 

conveyed  to  Rhodes  the  rent  itself,  Rhodes  having  parted  with 

the  land  and  not  being  then  in  default.     So  far,  there  is  no 

ground  for  a  suggestion  of  a  merger  or  an  extinguishment  of  the 

right  to  recover  for  a  breach  of  the  building  covenant,  for  the 

right  of  action  had  not  accrued  to  any  one.     On  the  10th  De- 
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cember,  1886,  the  breach  was  consummated,  and  a  cause  of  action 
came  into  existence  not  only  against  Rhodes,  but  also  against 
the  defendants.  If  the  person  entitled  to  sue  happened  to  be 
Rhodes,  as  assignee  of  Large  under  the  deed  of  October  19th, 
1836,  there  would  certainly  as  to  himself  be  an  extinguishment ; 
the  right  to  claim  damages  and  the  duty  to  pay  them  being  in 
the  same  person ;  and  this  result  would  necessarily  operate  as  an 
extinguishment  as  to  the  defendants  also.  There  is  but  one 
duty,  though  several  are  bound.  A  satisfaction  to  one  discharges 
the  other,  and  an  extinguishment  is  satisfaction.  But  if  the  per- 
■son  entitled  to  sue  was  not  Rhodes,  there  is  no  ground  for  the 
application  of  the  doctrine  of  extinguishment.  Before  a  breach 
committed,  Rhodes  could  be  legitimately  made  the  medium  of  a 
transfer  of  the  right  to  the  rent  between  Large  and  any  third 
person.  There  is  no  reason  why  the  defendants  ^should  r-^^. 
in  such  a  case  be  in  a  better  position  than  if  Large  had 
made  such  a  transfer  without  the  intervention  of  Rhodes.  The 
liability  of  Rhodes  as  the  original  covenantor,  on  the  occurrence 
of  the  breach,  would  not  be  affected  by  the  mode  of  conveyance, 
nor  could  the  holder  of  the  title  to  the  rent  be  compelled  to  sue 
him,  or  restrained  from  releasing  him.  The  defendants  then  are 
not  injured  by  being  held  responsible.  On  this  ground,  there  is 
no  suflScient  objection  to  the  plaintiff's  recovery. 

The  remaining  point,  however,  presents  an  obstacle  which  the 
plaintiff  cannot  remove.  When  he  took  the  assignment  on  the 
4th  of  March,  1837,  the  covenant  to  build  was  actually  broken. 
The  year  had  expired  on  the  10th  December,  1836.  It  has  been 
already  intimated  that  no  cause  of  action  existed  in  Rhodes  for 
damages  for  the  breach  of  a  covenant  in  regard  to  which  he  w^ 
himself  in  default.  The  claim  being  extinguished  as  to  him,  it 
was  so  as  to  his  assignee,  for  no  man  can  transfer  more  right  to 
another,  than  he  has  himself.  On  this  ground,  then,  the  plain- 
tiff must  fail.  But  even  if  a  right  of  action  did  belong  to  Rhodes, 
there  is  no  authority  to  show  that  by  the  conveyance  to  the 
plaintiff  of  the  right  to  the  rent,  this  cause  of  action  also  passed. 
Whether  in  the  case  of  the  defendants'  proving  the  impossibility 
or  impracticability  of  performing  the  covenant  within  the  time 

fixed,  as  for  instance  by  showing  that  a  plague  had  happened  on 
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the  land  before  and  until  the  expiration  of  the  period,  they  conld 
claim  a  reasonable  time,  after  the  year,  to  enable  them  to  execute 
the  covenant,  is  a  question  about  which  a  doubt  has  been  sug- 
gested by  the  distinguished  editor  of  Shepherd's  Touchstone 
(Preston's  ed.  p.  175) ;  but  it  seems  clear,  that  there  is  no  such 
continuing  liability  on  the  part  of  the  defendants  in  the  present 
case,  as  could  be  transferred  by  an  indenture  assigning  the  right 
to  the  rent.  Though  the  question  is  thus  entirely  disposed  of  by 
the  force  of  well  established  principles  of  law,  yet  it  may  be  re- 
marked that  when  the  plaintiff  made  his  contract  with  Rhodes, 
the  facts  of  the  omission  of  the  defendants  and  their  assignor  to 
comply  with  the  covenant,  was  obvious  on  a  view  of  the  land, 
and  the  value  of  the  right  acquired  was  plainly  affected  by  this 
fact.  We  could  not  reject  the  presumption  that  the  subject  was 
considered  in  arranging  the  terms  of  the  transfer,  and  we  could 
not  therefore  judicially  perceive  any  hardship  in  denying  to  the 
plaintiff  an  advantage  '*'for  the  loss  of  which,  it  is  to  be  as- 
-l  sumed,  that  allowance  had  been  already  stipulated. 
Upon  the  whole  case  as  presented  in  the  pleadings,  the  de- 
fendants are  entitled  to  judgment. 


In  the  Court  of  Quarter  Sessions  of  Philadelphia  County. 

Commonwealth  v.  Hicket. 

September  Term,  1843. 

1.  The  false  pretence  contemplated  by  the  Act  of  12th  Julj,  1842,  is  the  as- 
sertion that  some  fact  existed,  which,  if  true,  would  be  entitled  to  credit, 
and  from  its  yery  nature  calculated  to  impose  on  a  man  exercising  common 
prudence,  foresight  and  caution,  and  is  the  ground  upon  which  the  credit 
is  given. 

2.  The  purchase  of  goods  or  other  valuable  things,  for  which  the  buyer  is 
unable  to  pay,  although  his  promise  was  specious  ftnd  fair,  also  false  when 
made,  does  not  constitute  an  indictable  offence  within  the  meaning  of  the 
Act  of  12th  July,  1842. 

3.  Under  the  20th  section  of  the  Act  of  i2th  July,  1842,  relating  to  frauds  of 
debtors  against  creditors,  there  must  be  fraud  in  fact,  not  fraud  in  law, 
before  the  debtor  can  be  adjudged  guilty  of  a  crime.  | 

4.  To  constitute  the  offence  within  the  meaning  of  that  section,  the  assign-  ** 
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ment  bj  the  debtor  of  bis  goods,  must  be  with  a  fraudulent  intent  to  pre- 
vent the  creditor  from  pursuing  his  legal  means  for  making  his  (the 
debtor's)  effects  available  for  the  payment  of  his  debts  in  a  legal  way. 
5.  On  the  hearing  of  a  writ  of  habeas  eorpuSf  if  the  judge  believes  an  offence 
has  been  perpetrated  by  the  party  charged  which  is  the  subject  of  indict- 
ment, he  has  authority  to  hold  him  to  bail ;  although  no  oath  was  made 
before  the  committing  magistrate,  accusing  the  defendant  with  such  a 
crime. 

The  defendant,  Alexander  L.  Hickey  was  committed  by  Alder- 
man Davis  on  the  charge  of  obtaining  goods  under  false  pre- 
tences, and  was  brought  before  the  Court  on  a  writ  of  habeas 
eorjms. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the 
Court. 

The  opinion  of  the  Court  was  delivered  by 

Pabsons,  J. — The  defendant  in  this  case  was  charged  on  oath 
before  Alderman  Davis,  with  having  obtained  goods  under  false 
pretences,  from  one  Shee,  and  was  ordered  to  give  bail  for  his 
*appearance  at  the  Court  of  Quarter  Sessions.  His  bail 
surrendered  him ;  he  then  sued  out  a  writ  of  habeas  corpus,  '- 
and  claims  to  be  discharged  upon  the  ground,  that  even  admitting 
that  all  the  facts  sworn  to  by  the  witnesses  are  true,  he  has  com- 
mitted no  offence  against  the  common  law  or  statute  laws  of  this 
State.  Upon  the  hearing  of  the  case,  the  following  facts  were 
proved  on  the  part  of  the  Commonwealth.  It  appeared  that  the 
accused  was  a  trunk  maker,  in  Chestnut  street ;  that  in  May  last 
he  purchased  from  Shee,  through  his  agent  a  quantity  of  boards, 
to  be  used  in  his  manufactory,  amounting  in  all  to  $106,  for 
which  he  gave  his  note  at  four  months.  Some  time  in  August 
(a  short  time  before  the  note  arrived  at  maturity),  the  defendant 
met  with  the  agent  of  Shee,  and  told  him  he  wished  to  purchase 
more  boards  of  the  complainant,  and  likewise  that  he  would  pay 
the  note  before  it  was  due.  This  was  communicated  to  Shee, 
who  called  at  the  defendant's  shop,  when  he  told  the  complainant 
the  same  facts  which  he  had  stated  to  the  agent,  saying  further, 
that  he  was  doing  well,  had  in  his  employ  twenty  hands  who  were 
constantly  engaged,  also  showed  the  prosecutor  his  rooms  where 
his  men  were  engaged ; — when  Shee  sold  him  another  bill  amount- 
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ing  to  $183.  It  also  appeared  that  the  defendant  had  confessed 
that  some  time  in  the  latter  part  of  August  or  beginning  of 
September,  he  had  sold  his  entire  stock  on  hand  to  the  foreman 
in  his  shop,  bj  the  name  of  Adrian,  and  taken  his  notes  at  six, 
twelve,  eighteen  and  twenty-four  months,  and  that  he  was  com- 
pelled to  do  it,  to  pay  his  creditors  money  that  he  had  borrowed. 
It  was  also  proved  that  Adrian  went  into  the  possession  of  the 
shop,  carried  on  the  business  in  his  own  name,  hung  out  a  sign 
with  his  name  upon  it,  in  one  or  more  conspicuous  places ;  and 
the  name  of  Hickey  was  suspended  over  the  door,  where  it 
formerly  had  hung.  It  was  alleged  that  Adrian  had  taken  the 
benefit  of  the  insolvent  law,  some  eighteen  months  or  a  year 
before ;  but  of  this,  there  was  no  legal  evidence.  It  also  appeared 
that  on  the  2d  of  September,  an  execution  for  $160  was  sued  out 
by  another  per^n  against  the  defendant  from  the  District  Court, 
and  returned  nulla  bona.  This  is  the  substance  of  the  evidence 
adduced  on  the  part  of  the  prosecution.  On  this  it  is  contended 
first,  that  the  defendant  is  responsible  criminally,  under  the  21st 
section  of  the  Act  passed  July,  1842,  abolishing  imprisonment 
for  debt,  for  having  obtained  *property  or  goods,  Ac, 
-^  under  false  pretences ;  and  if  he  is  not  liable  under  that  sec* 
tion,  he  is  clearly  guilty  of  a  crime  under  the  20th  section  for 
assigning  and  transferring  his  property,  with  a  design  to  defraud 
his  creditors.  Those  sections  are  highly  penal,  and  their  provi- 
sions have  introduced  a  new  feature  in  the  administration  of  jus- 
tice in  the  State ;  hence  a  correct  construction  is  important  for 
the  safety  and  protection  of  our  citizens.  It  is  a  familiar  maxim 
of  the  law  that  all  penal  statutes  are  to  be  construed  strictly,  that 
is  in  favor  of  the  accused — in  favor  of  life,  liberty,  and  the  safety 
of  the  subject.  In  deciding  what  acts  are  a  violation  of  law,  we 
are  not  to  put  the  most  severe  construction  upon  them,  nor  draw 
the  most  unfavorable  inferences,  and  interpret  them  as  criminal, 
when  the  inference  is  equally  fair,  that  the  motives  which  in- 
fluenced them  were  perfectly  honest,  and  the  intention  with  which 
they  were  done  entirely  innocent.  The  veil  of  charity  should 
not  always  be  drawn  aside  by  a  judge,  when  deciding  upon  the 
conduct  of  those  who  are  charged  before  him  with  having 
offended  against  the  law.     With  these  principles  for  our  guide, 
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let  us  inquire  whether  the  21st  section  of  this  act  has  heen  vio- 
lated by  the  accused.  The  language  is  this.  ^^  Every  person 
who  with  intent  to  cheat  or  defraud  another,  shall  designedly  by 
color  of  any  false  token  or  writing,  or  by  any  false  pretence 
whatsoever,  obtain  from  any  person  any  money,  property,  or 
other  valuable  thing,  upon  conviction  shall  be  punished,"  &c. 

Before  the  passage  of  this  act  no  indictment  for  a  cheat  could 
be  maintained  except  at  common  law.  To  make  cheating  an 
offence  then,  it  was  requisite  that  it  should  be  an  act  affecting 
the  public,  such  as  cheating  by  false  weights  or  measures — 
selling  unwholesome  provisions,  wine  poisoned  by  drugs,  and 
the  like.  The  section  of  the  act  now  under  consideration  is 
in  substance  the  British  statute  passed  in  the  30th  Geo.  2,  ch. 
24.  That  act  had  received  a  judicial  construction  by  eminent 
judges  in  England  before  the  passage  of  this  law,  most  of 
which  authorities  were  collected  and  cited  by  the  president  judge 
of  this  Court  in  the  case  of  the  Commonwealth  v.  Hutchinson, 
when  delivering  the  opinion  of  the  whole  Court  in  March  last ; 
and  the  result  is  this,  that  in  order  to  render  the  offence  under 
this  section  complete,  the  false  pretence  must  be  such  as  is  cal- 
culated to  deceive  and  impose  upon  a  man  exercising  common 
*caution  and  prudence  in  the  affairs  of  life,  when  there  is  p^oq 
an  intention  on  the  part  of  the  purchaser  to  defraud ;  and 
the  credit  must  be  given  on  such  pretence.  The  doctrine  there 
advanqed  is  that  a  mere  naked  lie  does  not  make  a  man  criminally 
responsible  under  that  law.  The  purchase  of  goods  or  other 
valuable  things  for  which  the  buyer  is  unable  to  pay,  although 
his  promise  was  specious  and  fair,  also  false  when  made,  does 
not  make  him  a  criminal.  For  it  is  perhaps  made  under  circum- 
stances,  if  properly  investigated  by  the  seller  before  he  parted 
with  his  property,  would  convince  him,  that  his  customer  had  not 
the  ability  to  meet  the  engagement,  even  if  he  had  the  disposition. 
Since  that  case  was  decided,  others  have  been  tried  in  the  Court 
of  Quarter  Sessions.  A  prominent  one  was  before  Judge  Jones 
and  myself  at  the  last  May  sessions :  the  case  of  the  Common- 
wealth V.  Arthur  Spring  The  facts  were  these.  The  prisoner 
kept  a  confectionary  shop  in  this  city.     He  called  on  some 

wholesale  dealers  in  groceries,  to  whom  he  was  known,  and  told 
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them  that  a  friend  of  his  was  keeping  a  large  hotel  in  Washington 
city;  that  he  had  written  to  the  accused,  requesting  that  he 
should  purchase  two  half  pipes  of  hrandj  of  the  best  quality,  for- 
ward it  to  his  correspondent,  and  on  its  arrival  he  would  send 
him  a  check  for  the  amount  of  the  bill.  The  accused  held  the 
letter  in  his  hand :  the  brandy  was  sent  as  directed  by  Spring. 
It  appeared  on  the  trial  that  his  friend  did  not  keep  a  tavern  in 
Washington,  but  was  a  shoemaker ;  that  Spring  had  some  of  the 
brandy  sold  at  auction  in  Washington,  and  that  the  letter  shown 
to  the  merchants  had  been  written  at  the  request  of  the  prisoner. 
On  the  trial  I  charged  the  jury,  if  they  believed  from  the  facts 
that  Spring  was  residing  in  the  city  and  personally  known  to  the 
prosecutors,  that  he  intended  to  defraud  them  of  their  goods,  that 
those  false  pretences  were  calculated  to  deceive  and  impose  upon 
men  exercising  the  common  and  ordinary  caution  which  usually 
guide  dealers  in  their  transactions,  and  that  the  credit  was  given 
upon  them,  it  was  an  offence  against  that  section  of  the  law.  The 
jury  rendered  a  verdict  of  guilty,  and  the  prisoner  was  sentenced 
to  pay  a  fine  and  undergo  an  imprisonment  of  one  year  in  the 
county  prison.  Numerous  other  cases  have  been  before  us  on 
habeas  corptcs^  and  the  rule  laid  down  in  the  first  case  has  been 
adhered  to. 

Can  it  be  pretended  that  when  Shee  sold  to  the  defendant  the 
""QO!  *^^^^  ^^^'  ^^  goods,  and  took  his  note  at  four  months,  that 
he  did  an  act  which  was  calculated  to  deceive  the  seller  ? 
particularly  when  we  bear  in  mind  that  for  nearly  all  that  period 
he  carried  on  business  as  usual.  Or  shall  we  infer  that  the 
prisoner's  intention  was  to  defraud  Mr.  Shee,  in  the  purchase  of 
the  second  bill  ?  The  proof  before  us  is  that  he  had  a  great 
number  of  hands  in  his  employ,  his  business  apparently  prosper- 
ous, but  that  he  was  compelled  to  sell  his  stock,  because  other 
creditors  pressed  him  for  the  payment  of  borrowed  money.  It 
appears  to  me,  such  an  inference  would  be  uncharitable ;  it  would 
make  every  man  who  chances  to  be  unfortunate  in  his  business  a 
criminal. 

I  fear  that  the  principles  settled  in  Hutchinson's  Case  are  not 

fully  comprehended,  for  there  is  a  great  disposition  manifested 

in  this  city  and  county  to  construe  every  imprudent  or  unfor- 
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tunate  act  into  a  crime.  Courts  of  justice  cannot  stop  the  onward 
course  of  trade,  or  control  men  in  their  dealings,  or  inspire  them 
with  wisdom  or  caution  in  their  business.  All  have  a  right  to 
part  with  their  property  when  they  please,  and  on  their  own 
terms ;  nor  will  we  say  that  every  purchaser  is  a  criminal,  simply 
because  he  is  unable  to  pay  his  debts,  or  fulfil  a  rash  promise, 
when  a  more  honest  or  prudent  individual  would  not  have  made 
it.  When  the  legislature  enact  that  every  one  who  tells  a  false- 
hood shall  be  liable  to  an  indictment,  or  that  every  man  who 
fails  to  fulfil  his  promises  to  pay  his  debts  shall  be  adjudged  a 
criminal,  or  that  the  aid  of  the  Commonwealth  can  be  invoked  to 
enforce  the  collection  of  debts,  we  shall  be  bound  to  execute  such 
a  law.  But  till  then,  in  my  opinion,  courts  should  confine  them- 
selves strictly  to  the  case  as  they  find  it,  and  endeavor  to  keep 
civil  and  criminal  remedies  distinct.  According  to  the  principles 
heretofore  settled  by  this  Court,  it  is  not  every  false  promise,  or 
statement  made  by  a  man  with  the  view  of  fraudulently  obtain- 
ing the  property  of  another,  which  necessarily  makes  it  a  false 
pretence  within  this  section  of  the  act ;  but  the  false  pretence 
contemplated  by  that  law,  was  the  assertion  of  some  fact  that 
existed,  which,  if  true,  would  be  entitled  to  credit,  and  from  its 
very  character  was  calculated  to  impose  upon  a  man  exercising 
common  prudence,  foresight  and  caution ;  and  this  false  assertion 
the  ground  upon  which  the  credit  is  given,  wherever  credit  is 
given  upon  the  apparent  ability  of  a  man  *to  pay,  or  con-  r-^q^ 
fidence  is  refused  in  his  integrity  or  honor,  and  he  fails  to 
pay  according  to  his  stipulation,  or  is  unable,  or  even  unwilling 
to  redeem  his  promise,  he  cannot  be  made  liable  in  a  criminal 
court  in  consequence  of  that  failure.  In  such  case  there  is  no 
false  pretence,  on  which  the  credit  is  given ;  but  the  indulgence 
is  extended  upon  the  supposed  ability  or  honesty  of  the  promisor. 
Such  I  conceive  to  be  the  case  before  me,  and  therefore  do  not 
think  that  the  accused  can  be  charged  with  having  obtained 
money  or  goods  under  false  pretences,  within  the  meaning  of  the 
Act  of  1842. 

But  I  am  asked  to  hold  the  prisoner  to  bail  under  the  20th 
section  of  that  law,  upon  the  charge  of  having  assigned  his  pro- 
perty with  a  design  to  defraud  his  creditors ;  and  it  is  objected 
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by  the  defendant's  oonnsel,  that  inasmuch  as  he  was  only  charged 
before  the  committing  magistrate  with  an  offence  for  which  the 
judge  who  hears  this  cause  will  not  hold  him  to  bail,  no  other  or 
different  offence  should  be  a  ground  for  detaining  him  when 
brought  up  on  this  writ.  In  my  opinion  this  position  cannot  be 
sustained.  The  value  of  the  writ  of  habeas  earpta  to  the  citizen, 
and  the  importance  to  the  people  of  this  city  and  county  of 
judges  carrying  into  full  effect  the  Act  of  Assembly  authorizing 
this  writ,  is  to  my  mind  daily  becoming  more  apparent ;  and 
while  a  judge  feels  bound  to  investigate  fully  the  facts  in  each 
case  brought  before  him  and  see  if  any  offence  against  the  law 
has  been  committed,  and  if  convinced  that  there  has  been  no 
infraction  of  it,  to  discharge  at  once  the  accused  from  arrest ;  so 
if  on  the  hearing  he  believes  that  an  offence  has  been  perpetrated 
by  the  party  charged,  which  is  the  subject  of  indictment,  a  faith- 
ful discharge  of  duty  demands  that  he  should  hold  him  to  bail, 
although  no  oath  was  made  before  the  magistrate  accusing  the 
defendant  with  such  a  crime.  All  the  judges  of  this  Court  are 
ez-officio  magistrates,  fully  authorized  to  hold  to  bail  or  commit 
any  one  charged  with  a  crime.  A  complaint  is  made  on  oath  by 
the  testimony  of  the  witness ;  why  should  he  not  then  hold  the 
accused  to  bail  ?  In  my  opinion  his  oath  of  office  demands  it^ 
and  such  is  the  practice  of  this  Court.  Our  intention  is  to  have 
DO  one  held  to  answer  or  committed  on  an  unfounded  charge, 
nor  suffer  any  one  to  escape  when  the  proof  is  clear  that  he  i6 
liable  to  an  indictment  for  the  violation  of  law.  Hence  I  feel 
bound  to  examine  the  second  charge.  By  *a  careful 
-I  analysis  of  the  20th  section  of  this  act,  it  will  be  found  in 
substance  to  contain  the  provisions  of  the  Act  of  the  18th  of 
March,  1816,  that  of  the  28th  of  March,  1820,  and  that  of  the 
16th  of  June,  1836,  relative  to  'insolvent  debtors,  who  fraudu- 
lently assign  their  property  for  the  purpose  of  defrauding  their 
creditors,  or  concealing  it  with  the  expectation  of  deriving  future 
benefit  and  advantage  therefrom.  These  laws  have  received 
a  judicial  construction  from  this  and  other  courts,  and  these 
opinions  can  be  invoked  on  this  occasion  in  giving  a  construction 
to  this  part  of  the  act.  Its  provision  is  in  these  words :  ^^  any 
person  who  shall  remove  any  of  his  property  out  of  any  county, 
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with  intent  to  prevent  the  same  from  being  levied  upon  by  an 
execution,  or  who  shall  secrete,  assign,  convey,  or  otherwise 
dispose  of  any  of  his  property  with  intent  to  defraud  any  creditor, 
or  to  prevent  such  property  being  made  liable  for  the  payment 
of  his  debts,"  &c.  From  the  facts  presented  on  this  hearing, 
has  the  law  been  violated  ?  It  is  not  contended  that  the  accused  - 
has  removed  any  of  his  property  out  of  the  county  with  intent  to 
prevent  its  being  levied  upon,  or  that  he  has  secreted  any  part 
of  it.  It  is  manifest  that  it  remains  in  the  same  shop  as  hereto- 
fore. But  it  is  alleged  that  the  conveyance  and  sale  by  the 
accused  to  Adrian,  was  with  intent  to  defraud  creditors ;  if  such 
is  the  truth,  then  he  is  amenable  to  the  law.  Yet  supposing 
that  the  court  should  be  of  the  opinion  that  the  conveyance  was 
a  fraud  in  law,  and  on  trial  in  a  civil  action  the  judge  would  feel 
compelled  to  charge  a  jury  that  upon  the  facts  disclosed,  there 
was  fraud  in  law,  that  upon  strict  legal  principles  the  vendor  had 
not  in  fact  parted  with  his  property,  so  far  as  the  rights  of  third 
persons  were  concerned,  although  the  sale  would  be  valid  and 
binding  between  the>  parties,  it  does  not  follow  that  the  accused 
could  be  made  liable  criminally,  or  that  there  should  be  a  binding 
over  for  any  such  offence.  It  is  only  in  those  cases  where  there 
is  fraud  in  fact,  that  the  vendor  can  be  adjudged  guilty  of  a 
crime  under  this  act.  In  the  case  of  Benney,  an  insolvent 
debtor,  reported  1  Ash.  262,  it  is  said  by  the  Court  that  they 
must  be  satisfied  that  the  applicant  has  not  concealed  or  con- 
veyed away  his  property  to  any  person  for  the  use  of  his  family 
or  friend,  whereby  he  or  them  are  to  expect  any  future  benefit 
from  his  estate.  Nor  will  his  unprincipled  or  extravagant  waste 
of  it,  be  a  legal  ground  to  exclude  him  *from  the  benefit  p^gg 
of  the  insolvent  law.  So  likewise  in  the  case  of  John 
Bramson,  reported  in  the  same  book,  page  84,  it  is  held  that  if 
upon  the  examination  of  the  case,  there  did  not  arise  '^  strong 
presumption  of  fraud,"  which  is  confined  to  the  fraudulent  con- 
cealment or  transfer  of  his  estate,  the  right  of  the  applicant  to  a 
discharge  is  absolute,  and  there  could  be  no  binding  over  for 
fraudulent  insolvency. 

To  render  the  offence  complete  under  this  section  of  the  law, 
in  my  opinion  the  assignment  or  conveyance  of  the  property  must 
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be  with  a  fraadnlent  intent.  There  must  be  an  intent  to  prevent 
the  creditor  from  porsning  his  legal  means  for  making  his  debtor's 
effects  available  for  the  payment  of  his  debts  in  a  legitimate  way. 
The  intent  and  object  of  the  debtor  must  be  to  defraud  his  cred- 
itor. If  the  transfer  was  legal  and  bond  fide  between  the  parties, 
if  made  to  give  a  preference  to  one  creditor  over  another,  it  is  not 
criminal.  Or  if  the  design  was  to  convert  goods  into  money,  or 
choses  in  action,  in  such  cases  the  act  is  legal.  To  constitute 
this  offence,  the  assignment  must  be  with  a  fraudulent  intent, 
conceived  at  the  time  of  the  conveyance ;  and  to  justify  a  binding 
over  there  must  be  a  strong  presumption  of  fraud  in  the  conduct 
of  the  parties,  when  the  pretended  ownership  is  changed.  It  is 
not  for  the  Court  to  inquire,  whether  the  bargain  was  a  good  one, 
or  such  sale  as  a  prudent  man  would  make  of  his  effects,  nor 
whether  the  property  could  not  have  been  more  wisely  disposed 
of,  but  simply  was  the  transfer  tainted  with  fraud  or  consum- 
mated in  iniquity,  with  a  design  to  injure  a  creditor. 

Do  the  facts  disclosed  on  this  examination  show  such  a  case  ? 
If  the  confessions  proved  on  the  part  of  the  Commonwealth  are 
taken  in  the  strongest  light  against  the  accused,  the  principal 
evidence  adduced  be  true,  the  sale  was  an  honest  one,  made  as 
he  says,  to  pay  creditors  from  whom  he  had  borrowed  money. 
It  is  not  the  business  of  a  judge  to  draw  unfair  or  uncharitable 
inferences  against  the  defendant.  If  all  his  acts  admit  of  a  con- 
clusion that  the  motives  influencing  his  conduct  were  honest,  that 
his  intentions  were  perfectly  correct,  if  the  inference  is  legitimate 
that  no  fraudulent  design  was  conceived,  that  there  was  no 
criminal  intent,  then  it  is  our  duty  to  draw  a  conclusion  in  favor 
of  innocence.  On  an  examination  like  this,  it  is  not  proper  for 
♦941  *  J^^S®  ^  weigh  the  testimony ;  such  is  the  province  *of  a 
jury ;  but  still  it  is  the  duty  of  the  prosecution  to  prove  a 
state  of  facts  which  fix  the  probabilities  of  guilt.  In  my  opinion 
it  has  not  been  done  on  this  occasion.  There  is  no  evidence  that 
the  accused  removed  his  property  out  of  the  county  or  that  he 
secreted  it.  It  is  clearly  proved  that  he  assigned  his  property 
and  disposed  of  it;  but  the  main  ingredient  to  constitute  the 
crime  is  wanting,  that  it  was  done  with  ^^  intent  to  defraud  any 
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creditor."  Without  such  proof  he  could  not  be  convicted,  and 
ought  not  to  be  held  to  bail  to  answer  further. 

His  assignment  may  have  been  fraudulent,  but  if  it  was,  there 
is  no  proof  of  it. 

Adrian  was  not  produced  as  a  witness. 

The  only  proof  of  a  sale,  is  the  prisoner's  own  confession. 
When  he  admits  the  sale,  he  declares  it  to  be  an  honest  one. 
This  confession  is  not  contradicted  by  any  fact  before  me.  Why 
then  should  I  be  asked  to  presume  that  his  intent  when  making 
it  was  fraudulent,  when  the  presumption  is  equally  strong  that 
he  has  related  the  facts  correctly  ?  It  is  by  the  evidence  alone 
that  the  mind  of  the  judge  must  be  controlled  in  such  examina- 
tions, and  not  by  influences  unfavorable  to  any  one. 

The  accused  may  have  been  guilty  of  the  offence ;  but  if  he 
has,  the  prosecution  have  failed  to  produce  satisfactory  evidence 
of  it,  and  therefore  I  feel  compelled  to  discharge  him. 


*  Jw  the  Supreme  Court  of  Pennsylvania^  Eastern  District.  r*i  -i  a 

Commonwealth,  to  use  op  Beyer's  Administrator, 

v.  Beesor  et  al. 

Lancaster,  May,  1843. 

Under  the  Act  29th  March,  1832,  which  regulates  the  distribution  of  a 
feme  covert's  interest  in  the  proceeds  of  real  estate  disposed  of  by  order  of 
Orphans'  Court  under  proceedings  in  partition  ;  in  order  to  devest  the  wife's 
title  to  the  money,  the  declaration,  acknowledgment  and  certificate  must 
be  filed  before  her  death. 

This  was  a  writ  of  error  to  the  Common  Pleas  of  Lancaster 
county. 

The  cause  was  tried  before  the  Hon.  Ellis  Lewis,  P.  J.,  and 
his  associates,  on  the  25th  of  January,  1843.  The  facts  suffi- 
ciently appear  in  the  charge  of  the  Court,  which  was  deli- 
vered by 

Lewis,  P.  J. — On  the  16th  December,  1839,  a  petition  was  pre- 
sented, for  the  purpose  of  obtaining  a  partition  or  valuation  of  the 
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estate  of  Christian  Reesor,  deceased,  and  an  inquest  was  thereupon 
awarded.  On  the  18th  February,  1840,  the  inquest  made  report, 
dividing  the  real  estate  into  three  parts,  No.  1  being  valued  at 
$8175  81.  On  the  18th  March,  1840,  the  report  being  con- 
firmed,  purpart  No.  1  was  taken  at  the  appraisement  by  John 
Reesor,  who,  with  Christian  Reesor,  entered  into  a  recognisance 
to  the  Commonwealth,  conditioned  for  the  payment  to  the  widow 
and  legal  representatives  of  the  said  deceased,  the  proportions 
to  which  they  were  respectively  entitled  out  of  the  value  of 
purpart  No.  1,  on  the  1st  of  April,  1840,  with  interest  thereon. 
At  the  time  this  recognisance  was  taken,,  and  at  the  death  of 
Christian  Reesor  the  intestate,  there  were  three  children  of  the 
deceased,  viz.,  the  two  defendants  and  Ann,  intermarried  with 

*lin  *-'-^^^^^  ^'  B^y^r-  ^^  the  first  day  of  May,  1839,  Ann 
Beyer  made  a  declaration  under  the  48th  section  of  the 
Act  of  27th  March,  1832,  that  she  was  willing  that  her  share, 
stated  to  be  $2721  45,  might  be  paid  to  her  husband  without  any 
condition  or  security  whatever.  This  declaration  was  acknow- 
ledged the  same  day  before  Judge  Dale,  but  was  not  filed  at  that 
time.  Before  the  declaration  was  filed,  to  wit,  on  the  15th  Sep- 
tember, 1840,  Ann  Beyer  died.  On  the  17th  March,  1841,  the 
declaration  of  the  deceased  wife  was  filed  in  the  Orphans*  Court. 
In  April,  1841,  David  F.  Beyer,  the  husband,  died,  having  first 
made  his  will,  appointed  George  Keller  his  executor,  who  took 
out  letters  of  administration  upon  the  estate  of  Ann  Beyer,  de- 
ceased, and  brings  the  present  suit  for  the  purpose  of  distributing 
the  money  to  be  recovered,  among  the  next  of  kin  of  the  deceased 
husband,  to  the  exclusion  of  the  next  of  kin  of  the  wife.  No 
debts  of  the  wife  are  shown  or  alleged  to  exist.  The  mother  of 
Ann  Beyer,  and  the  defendants,  her  two  brothers,  claim  to  be 
entitled  to  the  money  to  the  exclusion  of  the  next  of  kin  of 
David  F.  Beyer,  and  oppose  the  plaintifi"s  recovery. 

The  decision  in  Yohe  v.  Barnet,  1  Binn.  365,  in  which  it  was 
held  that  the  sum  awarded  to  the  wife  for  her  portion  of  the  real 
estate  of  her  father  was  personal  estate,  and  liable  to  be  applied 
to  the  discbarge  of  her  husband's  debts,  although  her  real  estate 
could  not  have  been  thus  applied,  was  never  satisfactory  to  the 

profession.     The  proceedings  in  the  Orphans'  Court  were  for 
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the  purpose  of  division,  not  conversion,  and  the  partition,  being 
by  act  of  the  law  and  not  by  act  of  the  party,  should  not  receive 
such  a  construction  as  to  work  injury  to  any  of  the  parties.  As 
the  land  of  the  wife  could  not  be  taken  in  execution  for  the  pay- 
ment of  the  husband's  debts  by  any  direct  proceeding  known  to 
the  law,  the  same  thing  should  not  be  permitted  to  be  done  by 
indirection.  But  the  decision  having  been  made  it  was  submitted 
to,  although  a  determination  was  evinced  not  to  carry  the  prin- 
ciples which  governed  that  case  beyond  the  case  itself,  or  others 
exactly  similar.  It  was  held  that  where  a  feme  covert  died  after 
an  appraisement  in  proceedings  for  partition,  and  after  the  heirs 
had  respectively  refused  to  take  it  at  the  appraisement,  and  after 
a  sale  had  been  actually  ordered,  her  interest  remained  as  land, 
and  her  husband  surviving  was  not  entitled  to  the  money  raised 
by  the  sale.  Ferree  v.  *  Commonwealth,  8  S.  &  R.  312. 
The  same  principle  was  recognized  as  the  law  in  Withers'  ^ 
Appeal,  14  S.  k  R.  185.  In  these  cases  an  order  to  convert 
the  estate  into  personalty  was  not  considered  as  having  the  same 
effect  as  a  director  to  sell  in  a  will,  or  an  agreement  of  sale ; 
these  latter  being  the  acts  of  the  party,  would  have  the  effect  of 
converting  the  real  estate  into  personal,  upon  the  principle  in 
equity  that  whatever  was  directed  or  agreed  to  be  done,  was  con- 
sidered as  done.  And  when,  for  the  purpose  of  paying  legacies, 
a  testator  directed  land  to  be  sold  by  his  executors,  the  surplus 
reverted  to  the  heir  as  real  estate,  and  not  to  the  executor  as 
personal  estate :  Wilson  v.  Hamilton,  9  S.  &  R.  424. 

In  Shaupe  v.  Shaupe,  12  S.  &  R.  9,  it  was  held  that  the 
annual  interest  of  one-third  of  the  valuation  of  real  estate,  paya- 
ble to  the  widow  under  the  intestate  law,  is  subject  to  a  sheriff's 
sale  as  land,  because  ^4ssuing  out  of  the  land."  In  partition 
between  parceners,  where  the  partition  is  effected  by  awarding 
to  the  parties  the  premises  for  terms  of  years,  alternately, 
although  terms  are  generally  regarded  as  personal  estate,  and 
as  such  go  to  executors,  yet  in  the  case  here  mentioned  they 
are  considered  real  estate  because  the  object  was  to  divide  and 
not  to  convert  the  real  estate  into  personal:  Co.  Litt.  4  a,  167 ; 
Alnatt  144.  If  rent  be  granted  for  owelty  of  partition,  without 
words  of  limitation,  yet  it  shall  descend  to  the  heirs  of  the  grantee 
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because  it  came  to  her  in  respect  of  the  land  which  should  de- 
scend to  the  heir :  1  Yern.  133 ;  AInatt  133.  There  is  a  diver- 
sity in  the  effects  of  proceedings  which  are  by  act  of  the  law,  and 
proceedings  by  act  of  the  party.  Whatever  is  by  act  of  the  law, 
is  done  without  working  wrong  to  any  one.  If  a  term  of  years, 
or  money  granted  to  equalize  a  partition,  or  money  awarded  to 
a  widow  in  lieu  of  dower,  are  regarded  as  real  estate  because 
they  come  to  the  party  in  respect  of  the  land,  then  the  money 
awarded  to  a  wife  in  lieu  of  her  interest  in  her  father's  real  estate, 
should  also  be  regarded  as  real  estate,  because  it  comes  to  her 
in  respect  of  the  land,  and  comes  without  any  act  of  her  own 
to  change  its  character  from  real  to  personal  estate.  These 
remarks  are  made  to  show  the  judicial  leaning  in  favor  of  pre- 
serving the  character  of  the  wife's  real  estate;  and  against  all 
changes  which  would  alter  its  course  of  descent,  and  deprive  the 
wife  or  her  heirs  of  its  enjoyment,  in  favor  of  those  who  are 
^yto-i  *strangers  to  her  blood.  A  strong  evidence  of  this  in- 
clination is  to  be  found  in  the  remarks  of  the  present 
Chief  Justice  in  the  case  of  Feiree  v.  Commonwealth,  8  S.  &  R. 
815.  ''For  myself,"  says  that  distinguished  luminary  of  the 
law,  ''  I  shall  never  consent  to  give  effect  to  a  claim  by  the  hus- 
band, or  those  in  his  stead,  to  what  was  at  any  time  the  wife's 
real  estate,  when  it  is  possible  to  defeat  it,  by  any  construction, 
however  forced."  This  is  strong  language :  but  it  rests  upon  the 
impregnable  foundation  of  natural  justice,  and  has  ample  support 
in  the  conscience  of  every  enlightened  chancellor.  Equity  will 
not  assist  the  husband  to  obtain  possession  of  his  wife's  personal 
estate,  which  belongs  to  him  by  the  marriage,  without  insisting 
upon  a  suitable  provision  for  her ;  but  his  claim  upon  her  real 
estate,  for  more  than  the  tenancy  by  curtesy  given  by  the  con- 
tract of  marriage,  ''  is  without  a  particle  of  equity,"  and  there- 
fore a  husband  would  not  be  assisted,  on  any  terms,  in  turning 
her  real  estate  into  money :  8  S.  &  R.  315.  The  case  of  the 
wife  was  considered  one  of  peculiar  hardship,  when  the  power 
and  influence  of  her  husband  over  her  were  considered,  and  the 
want  of  a  chancery  power  in  our  Courts  to  insist  upon  a  suitable 
provision,  was  taken  into  the  account.  Influenced  by  these  con- 
siderations, the  commissioners  to  revise  the  civil  code  recom- 
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mended,  and  the  legislature  passed,  the  Act  of  29th  March,  1832, 
the  48th  section  of  which  expressly  directs  that  the  money  ^' shall 
be  paid  after  the  husband's  death  to  the  wife,  or,  if  she  shall  not 
survive  him,  to  her  heirs  as  if  the  same  were  real  estate." 
Nothing  can  divert  it  from  this  course  of  distribution  but  the 
consent  of  the  wife,  given  under  the  guards  carefully  provided 
by  the  act.  The  consent  must  be  in  writing,  and  acknowledged 
separate  and  apart  from  her  husband  before  one  of  the  judges 
of  the  Orphans'  Court  where  the  proceedings  are  had,  if  she 
reside  in  the  county ;  and  her  declaration  and  acknowledgment 
must  be  certified  by  the  same  judge,  and  filed  of  record  in  the 
said  Orphans'  Court."  Now  it  must  be  remembered  that  the 
declaration  of  the  wife  was  not  filed  of  record  in  the  Orphans' 
Court  until  nearly  a  year  after  it  was  made,  and  until  more  than 
six  months  after  the  death  of  the  wife,  and  the  rights  of  her  heirs 
had  become  vested.  A  descent  cast  tolls  the  entry  of  one  having 
right.  It  may  also  have  the  efiect  of  putting  an  end  to  a  claim 
of  one  having  no  right,  and  not  a  particle  of  equity.  The  claim 
'''of  the  husband  must  be  made  out  strictly  under  the  law  ri^-t-tA 
or  it  fails.  The  filing  of  the  wife's  declaration  in  the 
Orphans'  Court  was  a  necessary  step  to  complete  his  right.  This 
was  required  in  order  that  the  whole  matter  might  be  under  the 
supervision  of  that  tribunal,  and  that  the  transaction  might  be 
immediately  known  to  the  friends  of  the  wife,  and  measures  at 
once  taken  to  correct  any  compulsion  or  undue  influence  of  the 
husband  in  obtaining  it.  It  was  also  proper  to  file  the  paper, 
that  the  character  of  the  property  might  be  known  as  well  as 
fixed.  In  this  the  creditors  of  the  husband  have  an  interest,  who 
might  be  greatly  incommoded  by  permitting  him  to  keep  the 
paper  in  his  pocket,  with  power  to  file  it  or  not,  and  thus,  at  his 
pleasure,  make  the  property  subject  to  his  debts  or  not.  It  was 
necessary  that  the  paper  should  be  filed  in  order  that  the  Court 
might  make  the  proper  order,  directing  the  money  to  be  paid  to 
the  husband.  But  the  paper  was  not  filed,  and  no  such  order 
was  made  or  applied  for,  until  the  rights  of  the  wife's  heirs  had 
vested  by  her  death.  It  must  be  remembered  that  this  declara- 
tion of  the  wife  is  not  an  assignment  for  a  valuable  consideration 
paid.  It  is  merely  a  power  to  receive,  given  to  the  husband  with- 
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out  any  value  paid  by  him.     If  it  be  in  the  nature  of  a  letter  of 
attorney,  it  is  revoked  by  the  death  of  the  wife.     If  it  be  a  legal 
assignment  to  the  husband,  his  representatives,  as  he  survived, 
ought  to  have  brought  the  action  upon  it.     In  the  case  of  a  deed 
not  recorded,  as  required  by  the  recording  acts,  equity  will 
remedy  the  omission  against  the  grantor,  or  against  a  purchaser 
with  notice  of  the  previous  sale  and  conveyance.     But  this  is 
because  a  consideration  has  been  paid ;  and  it  is  a  fraud  in  the 
grantor  to  sell  the  land  again  and  also  a  fraud  in  the  purchaser, 
having  notice,  to  buy  it,  and  thus  deprive  the  party  of  that  for 
which  he  had  rendered  value.     Equity  always  aids  where  a  valu- 
able consideration  has  been  paid.     But,  in  this  case,  nothing  has 
been  paid  to  entitle  the  claim  to  the  favorable  consideration,  or 
extraordinary  aid  of  a  Court  of  Chancery.   The  claim  is  a  strictly 
legal  one,  or  it  is  nothing.     '*  It  is  without  a  particle  of  equity." 
It  might  almost  be  said  that  it  is  against  equity,  as  it  is  certainly 
against  the  common  feelings  of  natural  justice  that  the  real  estate 
of  the  wife  should  be  taken  from  her  mother  and  brothers  and 
given  to  those  who  are  strangers  to  her  family.     The  husband's 
*'i\^'}  f^P^^B^^^^^i^^  '^'depend  entirely  on  a  legal  claim  under 
the  Act  of  1882.     This  they  have  failed  to  establish,  as 
the  paper  was  not  filed,  nor  any  order  obtained  awarding  the 
money  to  the  husband,  until  after  the  rights  of  the  defendants  as 
heirs  of  the  wife  had  vested.     Influenced  by  these  reasons,  the 
Court  instructed  the  jury  "  that  under  the  evidence  in  the  cause, 
the  plaintiff  was  not  entitled  to  recover,  and  that  the  defendants 
were  entitled  to  a  verdict." 

The  plaintiff,  before  verdict,  excepted  to  the  charge. 

The  jury  under  the  direction  of  the  Court,  rendered  a  verdict 
for  defendants.  The  case  was  then  removed  to  the  Supreme 
Court  by  the  plaintiffs,  who  made  the  following  assignment  of 
errors : 

1.  The  Court  erred  in  the  opinion  that  the  administrator  of 
Ann  Beyer  was  not  entitled  to  recover. 

2.  The  Court  erred  in  their  opinion  that  the  declaration  of 
Ann  Beyer  was  of  no  effect,  inasmuch  as  it  was  filed  after  her 
death. 
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3.  The  Court  erred  in  their  charge  to  the  jury,  that  under  the 
evidence  in  this  cause  the  plaintiff  was  not  entitled  to  recover, 
and  that  the  defendants  were  entitled  to  a  verdict. 

The  case  was  argued  hy  Mr.  Long  for  plaintiff  in  error. 
Mr.  Frazer^  contra.  Our,  adv.  vuU. 

The  following  opinion  was  delivered  by  the  Court. 

Per  Curiam. — The  reasons  given  for  the  opinion  of  the  Com- 
mon Pleas  are  so  full  to  the  purpose,  and  in  such  entire  accord- 
ance with  the  sentiments  of  this  Court,  that  nothing  material 
remains  to  be  added.  Were  not  the  real  estate  of  the  wife  in- 
volved in  the  question,  it  might  admit  of  the  possibility  of  a 
doubt,  whether  filing  the  certificate  of  record  is  an  integrant 
part  of  the  act  which  dispenses  with  the  husband's  duty  to  give 
the  security,  though  the  words  of  the  statute  necessarily  and 
naturally  import  that  it  is.  It  is  put  on  a  footing  with  the 
separate  examination,  declaration  and  certificate,  all  of  which 
are  to  be  perfected  before  the  wife's  title  is  devested.  But  were 
the  statute  less  explicit,  the  policy  which  has  induced  this  Court 
to  exact  a  strict  compliance  with  the  requirements  of  the  statute, 
in  respect  to  conveyances  of  the  wife's  land  as  well  as  to  restrain 
*her  from  exercising  a  power  over  her  separate  estate  not  r-^^  ^ ,» 
contained  in  the  settlement,  would  induce  us  to  decide  the 
point  before  us  in  favor  of  the  defendants.  We  are  of  opinion, 
therefore,  that  the  filing  of  the  certificate,  after  the  wife's  death, 
was  not  a  compliance  with  the  statute* 

Judgment  affirmed. 


In  the  Orphans'  Oourt  of  Lancaster  Oounty. 

In  the  matter  op  the  Accounts  of  John  P.  Harlan,  Admi- 
nistrator OF  Benjamin  Harlan,  deceased. 

January  24,  1843. 

1.  Although  in  general  the  costs  of  an  audit  are  to  be  paid  oat  of  the  fund  in 
Court|  yet  with  respect  to  executors  and  others  acting  in  a  representative 
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capacitj,  if  thej  hare  been  guiltj  of  fraud  or  miscondact,  the  costs  will  be 
put  upon  them,  and  not  upon  the  tmst  fund. 

2.  Upon  exceptions  to  an  auditor's  report,  no  evidence  will  be  admitted  in 
support  of  the  same,  but  what  was  laid  before  the  auditor.  But  this  rule 
is  subject  to  exceptions  similar  to  those  which  preyail  on  motions  for  new 
trials. 

3.  To  prerent  surprise  and  ii^ustice,  a  rehearing  before  an  auditor  will  be 
granted  upon  proper  application  made. 

This  case  came  np  on  exceptions  to  the  report  of  the  auditors 
appointed  to  adjust  and  settle  the  accounts  of  the  administrator. 
The  nature  of  the  exceptions  sufficiently  appear  in  the  opinion 
of  the  Court,  which  wajs  delivered  by 

Lewis,  J. — The  auditors  have  reported  a  list  of  notes  amount- 
ing to  $295  40,  which  ^'  they  believe  may  be  recovered."  These 
are  not  claimed  by  the  exceptants,  as  a  charge  against  the  ac- 
countant, nor  does  it  appear  that  he  has  been  guilty  of  any 
neglect  in  the  discharge  of  his  duty  in  respect  to  them,  which 
would  make  it  proper  to  charge  him  with  the  amount  in  Uus 
account.  They  are  therefore  ordered  to  remain  for  investigation 
and  decision  hereafter,  should  they  be  recovered  by  the  account- 
ant, or  lost  by  his  negligence. 

The  auditors  have  also  stated  in  their  report  the  expenses  of 
the  audit,  amounting  to  $80  46,  and  on  a  question  being  raised 
whether  it  is  to  be  understood  as  charging  those  expenses  to 
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*the  accountant,  the  counsel  for  the  exceptants  conceded 


that  on  the  authority  of  the  decision  in  Yerner's  Estate^ 
6  Watts  250,  the  costs  should  be  paid  out  of  the  fund. 

Under  the  circumstances,  this  decree  respecting  the  costs  is 
made.  But  it  is  believed  that  the  decision  in  that  case  has  been 
misapprehended,  and  that  it  was  not  intended  to  overturn  the 
practice  which  had  prevailed,  and  the  principles  which  had  go- 
verned the  Orphans'  Court,  in  regard  to  the  costs  of  an  audit. 
The  authority  cited  by  Mr.  Justice  Rogers,  in  delivering  the 
opinion,  only  sustains  a  familiar  principle  in  equity,  that  where 
an  executor  is  put  to  the  expense  of  a  suit,  by  difficulties  and 
doubts  arising  out  of  the  will  of  the  testator,  the  costs  are  to  be 
paid  out  of  the  general  fund :  Pearson  v.  Pearson,  1  Sch.  b 
Lef.  12.  The  decision  in  Yerner's  Estate  should  only  be  under- 
stood as  sustaining  this  principle,  and  adjudicating  upon  the  case 
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then  before  the  Court  as  falling  within  it,  or  within  some  other 
which  would  justify  the  Court  exercising  their  legal  discretion, 
in  ordering  the  costs  to  be  paid  out  of  the  fund.  The  cases 
abundantly  show  that  the  Orphans*  Court  are  governed  by  equity 
principles,  and  are  generally  regulated  by  the  practice  in  chan- 
cery :  17  S.  &  R.  59.  And  it  would  be  contrary  to  equity, 
and  shocking  to  the  conscience  of  any  enlightened  chancellor,  to 
hold  that  an  executor  might  fraudulently  conceal  the  assets  which 
came  to  his  hands,  or  the  gain  which  he  made  out  of  the  fund, 
or  might  exhaust  it  by  fraudulent  and  exorbitant  charges  for  his 
services,  or  for  pretended  expenses  never  incurred,  and  thus 
drive  the  widow  and  the  orphans,  for  whom  he  is  trustee,  to  an 
appeal  to  auditors  at  their  own  expense,  in  order  to  obtain  that 
justice  whicli  it  was  his  business  to  concede  without  such  expense. 
It  would  be  a  reproach  to  the  administration  of  justice,  if  a  trus- 
tee in  a  Court  professing  to  be  governed  by  equity  principles, 
might  charge  to  the  innocent  objects  whose  interests  were 
entrusted  to  his  care,  the  cost  occasioned  by  his  own  attempt  to 
defraud  them  ;  for  it  cannot  be  disguised,  that  a  payment  out  of 
the  fund  belonging  to  the  eestui  que  trusty  is  as  much  a  payment 
by  the  latter,  as  if  it  were  taken  out  of  his  pocket,  or  out  of  other 
funds  belonging  to  him.  In  equity,  it  is  the  constant  course  of 
the  Court,  where  a  mutual  account  is  decreed,  to  reserve  the  ques- 
tion of  costs  until  after  *the  report,  that  the  Court  may  r:^-iio 
have  it  in  their  power  to  punish  the  wrongdoers :  Yin. 
Ab.,  Costs,  B.  Ca.  32 ;  2  Mad.  Ch.  657. 

A  plaintiff  usually  pays  costs  where  an  account  turns  against 
him :  2  Mad.  Ch.  557. 

Where  less  is  found  due  defendant  than  is  claimed  in  his  answer, 
he  is  not  allowed  costs :  1  P.  Wms.  576.  Still  if  it  was  intri- 
cate or  doubtful,  no  costs  will  be  given  :  Pits  v»  Page,  Yin.  Ab., 
Costs,  B.  Case  11.  Executors  may  be  allowed  costs,  though 
they  make  a  claim  which  fails :  1  Yesey,  Jr.  205.  But  where 
interest  is  given  against  them  for  a  breach  of  trust,  costs  follow 
of  course :  Ibid.  294.  No  costs  are  allowed  to  a  trustee  who  has 
misbehaved :  2  Mad.  Ch.  552 ;  8  P.  Wms.  847.  A  trustee  will 
be  made  to  pay  costs,  where  he  resists  a  claim  unjustly :  1  Cox 

199.     And  where  exceptions  are  vexatious,  costs  will  be  given 
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against  the  exceptant  beyond  the  deposit.  The  cases  cited  show 
what  circumstances  influence  the  discretion  of  the  Court,  for  it  is 
conceded  that  in  equity  giving  costs  is  in  the  discretion  of  the 
Court :  13  Yes.  404.  So  in  Pennsylvania,  it  has  been  held  that 
the  allowance  of  costs  to  an  administrator,  '^  is  a  good  deal  dis- 
cretionary, and  should  depend  very  much  on  the  purity  of  the 
administrator's  conduct."  Per  Tilghman,  C.  J. :  Hartzell  v. 
Brown,  5  Binn.  140.  The  great  test  which  determines  the  ques- 
tion of  costs  in  the  case  of  an  administrator,  is  whether  he  has 
evinced  'industry,  prudence  and  fidelity  to  his  trust."  Per 
Yeates,  J. :  5  Binn.  141.  In  this  case  administrators  who  re- 
sisted the  claims  of  the  next  of  kin,  were  disallowed  the  costs  of 
such  resistance.  Where  an  executor  in  his  account,  claimed  a 
balance  in  his  favor,  which  was  referred  to  auditors,  who  reported 
a  balance  against  him,  he  (and  not  the  distributees)  is  chargeable 
with  the  expense  of  the  audit :  2  Penna.  Rep.  419.  No  notice  is 
taken  of  this  decision  by  the  Supreme  Court  in  delivering  the 
opinion  in  Yemer's  Estate,  and  it  is  presumed  that  it  was  not 
intended  to  overrule  it.  There  is  nothing  in  the  Act  of  1832 
which  establishes  any  new  principle  on  the  question  of  costs. 
These  remarks  are  made  to  guard  against  misapprehending  the 
decision  in  Yerner's  Estate.  It  is  not  understood  by  this  Court 
as  sanctioning  the  doctrine,  that  the  costs  of  an  audit,  in  all 
cases,  and  under  all  circumstances  of  fraud  and  *miscon- 
^  duct  of  the  administrator,  must  be  paid  by  those  whom  he 
has  attempted  to  defraud. 

The  remaining  exceptions  depend  upon  the  effect  of  a  report 
of  auditors.  Such  a  report  is  in  many  respects  analogous  to  a 
report  by  a  master  in  chancery.  A  master's  report  is  '^  presumed 
primd  facie  to  be  true,  and  it  rests  on  the  other  side  to  show  the 
contrary :"  3  P.  Wms.  142 ;  4  Madd.  R.  1.  Upon  argument  of 
exceptions  to  a  master's  report,  no  evidence  is  admitted  in  sup- 
port of  the  same  but  what  was  laid  before  the  master :  2  Madd. 
Ch.  P.  510.  Where  a  party  did  not  lay  before  the  master  a 
material  piece  of  evidence  which  he  had  then  in  his  power,  the 
Court  would  not  direct  the  master  to  review  his  report  upon  any 
other  terms,  than  the  exceptant's  giving  up  his  deposit:  Hedges 
V.  Cardonnel,  2  Atk.  407. 
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A  report  by  auditors  has  also  been  appropriately  compared  to 
a  verdict  of  a  jury  and  to  an  award  of  arbitrators,  under  the  Act 
of  1705,  and  like  those  proceedings  to  be  set  aside  only  for  plain 
mistake,  established  by  affirmative  evidence,  or  self-evident  in  the 
report:  6  Rawle  330;  1  Browne  128.  Where  nothing  objec- 
tionable appears  upon  the  face  of  a  verdict,  or  an  award,  or  the 
report  of  a  master  in  chancery,  it  is  certainly  clear  that  an  error 
complained  of,  must  be  established  by  affirmative  evidence ;  and 
with  some  exceptions  to  be  noticed,  the  question  is,  was  the  ver- 
dict, award  or  report  sustained  by  the  evidence  laid  before  the 
triers  ? 

The  action  of  the  Court  upon  exceptions  to  these  proceedings, 
is  not  in  the  nature  of  a  trial  de  novOj  like  the  case  of  an  appeal 
from  the  judgment  of  a  justice  of  the  peace.  It  is  more  like  a 
motion  for  a  new  trial,  in  which  the  decision  of  the  jury  is  com- 
pared with  the  evidence  laid  before  them.  It  would  render  ver- 
dicts, awards  and  reports  entirely  nugatory,  if  they  could  be  set 
aside  as  a  matter  of  course  upon  evidence  which  was  never  passed 
upon  or  presented  for  consideration  at  the  time  of  hearing.  If  a 
party  wilfully  withholds  his  evidence  from  a  jury,  auditors  or 
referees,  he  has  no  ground  to  complain  that  the  decision  was 
against  him.  ^^  There  is  a  time  for  all  things :"  and  this  princi- 
ple prevails  with  much  force  in  regulating  the  order  of  r-jK-fon 
'''legal  proceedings.  The  question  is,  did  the  auditors 
make  a  clear  mistake  in  deciding  upon  the  evidence  laid  before 
them.  No  Court  can  answer  this  question  in  the  affirmative, 
without  an  examination  of  the  evidence  which  was  given  before 
the  auditors,  and  this  it  is  the  business  of  the  party  excepting  to 
exhibit  to  the  Court.  In  the  absence  of  proof  either  to  contra- 
dict or  sustain  the  report,  we  are  to  take  it  the  auditors  pro- 
ceeded upon  sufficient  grounds.  Per  Gibson,  C.  J. :  Harland*s 
Accounts,  5  Rawle  330.  It  has  already  been  remarked,  that  the 
rule  which  confines  the  Court  to  an  examination  of  the  evidence 
laid  before  the  auditors,  is  subject  to  exceptions  similar  to  those 
which  prevail  on  motions  for  new  trials.  Newly  discovered  evi- 
dence not  in  the  power  of  the  party,  where  there  has  been  no 
want  of  diligence,  and  where  it  would  probably  produce  a  differ- 
ent result,  would  certainly  be  a  ground  of  relief  which  would 
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induce  the  Court  to  grant  a  rehearing  before  auditors  apoa 
proper  terms :  5  S.  &  R.  41 ;  2  Binn.  582 ;  1  Browne  101 ;  4 
Yeates  446,  461.  Other  cases  may  present  themselves,  where  to 
prevent  surprise  and  injustice,  the  Court  would  grant  a  rehear- 
ing :  4  Binn.  481. 

But  no  application  upon  proper  grounds  has  been  made  in  the 
present  instance.  The  case  has  been  argued  upon  the  excep- 
tions to  the  report,  and  not  upon  an  application  for  rehearing 
upon  grounds  of  surprise.  It  is  true  that  the  exception  to  the 
whole  credit  side  of  the  account,  specifically,  may  have  been 
misunderstood ;  but  as  it  is  the  opinion  of  the  Court,  that  this  was 
an  exception  to  each  item  specifically,  relief  on  this  ground  can 
only  be  extended  at  the  costs  of  the  party  who  misapprehends  its 
meaning;  and  as  these  exceed  the  injury  complained  of,  it  is 
presumed  that  a  rehearing  is  not  desired  upon  such  terms.  In 
the  case  now  under  consideration,  we  have  no  exhibition  of  the 
proofs  before  the  auditors,  although  informed  by  their  report, 
that  they  heard  '^  the  parties,  their  proofs  and  allegations." 

It  is  clear  then  that ''  we  are  to  take  it  that  the  auditors  pro- 
ceeded upon  sufficient  grounds."  If  any  state  of  facts  could 
justify  their  report,  it  is  the  duty  of  the  Court  to  presume  in  the 
absence  of  all  information  on  the  subject,  that  such  a  state  of 
facts  was  established  by  the  proofs.  Proceeding  upon  this  pre- 
sumption, *the  1st,  2d,  8d,  4th  and  5th  exceptions  are 
-*  overruled,  and  with  the  explanation  and  decision  already 
given  upon  the  6th  exception,  the  auditor's  report  is  confirmed  : 
the  costs  to  be  paid  out  of  the  fund. 

See  Stehmaii*8  Appeal,  5  Barr  413 ;  Brinton's  Estate,  10  Barr  408 ;  Lnd- 
lam's  Estate,  I  Harris  188;  Harding's  Appeal,  12  Id.  189;  Bishop's  Appeal,  2 
Casey  471 ;  Teaser's  Appeal,  10  Id.  173 ;  Hartman's  Appeal,  12  Id.  70  ;  Chew's 
Appeal,  9  Wright  228 ;  Stewart  v.  Bowen,  13  Id.  245,  and  Smith's  Estate,  4 
Phila.  Rep.  377. 


* 
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In  the  Court  of  Common  Pleas  of  Chester  County. 

In  the  matter  of  the  Exceptions  to  the  Report  of  Audi- 
tors, DISTRIBUTOa    THE  AsSETS    IN   THE   HANDS   OF  DaVID 

Walton  et  al.,  Assignees  of  Caleb  Swaynb  and  Wife,  and 
Joel  Pennock  and  Wife,  in  trust  for  the  benefit  of 
Creditors. 

S.  and  P. I  partners  in  tradci  made  an  assignment  of  the  partnership  estate 
and  effects  to  trustees,  in  trust  first  to  pay  the  partnership  creditors  in  full, 
and  if  anj  surplus  remained,  to  pay  one  moietj  thereof  to  the  said  S.,  his 
executors  and  assigns,  and  the  other  moietj  to  certain  assignees  of  P.,  to 
be  appropriated  by  them  to  the  payment  of  a  certain  debt  due  from  P.  to  J. 
D.  p.  On  the  same  day  S.  assigned  all  his  separate  estate  to  trustees,  in 
trust  to  pay  all  his  debts  equally  and  rateably.  The  partnership  creditors 
claimed  and  received  a  dividend  of  the  fiinds  in  the  hands  of  S.'s  assignee, 
whereby  a  surplus  was  created  in  the  hands  of  the  assignees  of  the  partner- 
ship estate,  after  payment  of  the  joint  creditors  in  full :  Held,  that  S.'s  as- 
signees were  entitled  to  be  subrogated  to  the  rights  of  the  joint  creditors, 
and  thus  let  in  on  the  surplus  in  the  hands  of  the  joint  assignees  to  an 
amount  equal  to  that  paid  out  of  S/s  separate  estate,  in  relief  of  the  joint 
fVind,  in  preference  to  J.  D.  P. 

The  facts  of  the  case  were  briefly  these.  On  the  16th  of  Sep- 
tember, 1839,  Caleb  Swajne  and  Joel  Pennock,  partners,  as- 
signed all  their  joint  property,  real  and  personal,  to  David 
Walton  and  others,  in  trust  to  sell  and  dispose  of  the  same,  and 
with  the  proceeds  to  pay  and  discharge  all  the  just  debts  of  the 
firm  equally  and  rateably,  and  the  surplus  if  any  should  remain, 
to  divide  into  two  equal  parts,  and  pay  over  one-half  part  to  the 
said  Caleb  Swayne,  his  heirs,  executors,  administrators  or  as- 
signs, and  the  other  half  part  to  Jesse  Pusey  and  others,  assignees 
of  the  said  Joel  Pennock,  to  be  appropriated  by  them  first  to  the 
payment  of  a  certain  debt  of  $675,  due  from  the  said  Pennock 
to  John  D.  Pettit. 

'''On  the  same  day,  the  said  Caleb  Swayne  assigned  all 
his  separate  estate  to  trustees,  in  trust  for  the  payment  of  '- 
all  his  debts,  equally  and  rateably.     In  January,  1841,  the  as- 
signees of  Swayne  settled  an  account,  as  containing  a  balance  in 
their  hands  for  distribution  among  the  creditors.     This  account 
was  referred  to  auditors,  who  reported  a  distribution  of  the 
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balance.  By  this  report,  it  appeared  that  the  joint  creditors  of 
Swajne  and  Pennock  presented  their  claims  to  the  auditors,  and 
insisted  on  being  let  in  on  the  fund  in  the  hands  of  Swayne's 
assignees,  for  a  dividend  in  common  with  his  separate  creditors, 
and  that  the  auditors  had  accordingly  distributed  to  them 
$751  34. 

The  assignees  of  Swayne  and  Pennock  having  also  settled 
their  accounts,  ascertaining  a  balance  in  their  hands,  auditors 
were  appointed  to  distribute  it  among  the  creditors  entitled. 
They  found  the  assets  sufficient  to  pay  all  the  remaining  partner- 
ship debts  of  the  firm,  and  $580  41  besides.  The  assignees  of 
Swayne  having  paid  debts  to  Swayne  and  Pennock  to  the  amount 
$751  34,  claimed  the  said  sum  of  $580  41  to  reimburse  them  in 
part,  and  for  distribution  among  the  separate  creditors  of  Swayne, 
to  whom  a  large  balance  yet  remained  due.  The  claim  was  resisted 
by  J.  D.  Pettit,  who  asked  to  have  the  said  sum  of  $58041  paid 
over  to  him  in  pursuance  of  the  trust  created  in  his  favor  by  the 
joint  assignment ;  but  the  auditors  refused  this,  and  reported  in 
favor  of  Swayne's  assignees.  To  this  report  Mr.  Pettit  ex- 
cepted ;  and  the  question  was,  which  of  these  parties  was  entitled 
to  the  sum  in  dispute. 

m 

It  was  argued  by  Hemphill  for  the  exceptions,  and  LewU  for 
Swayne's  assignees. 

The  following  opinion  was  delivered  by 
BsLL,  P.  J. — Whatever  may  be  in  Pennsylvania  the  respective 
rights  of  joint  and  several  creditors  in  respect  to  the  joint  and 
separate  estate  of  partners,  in  cases  of  insolvency,  whether  the 
English  rule  in  bankruptcy,  that  joint  creditors  shall  be  first 
paid  out  of  partnership  effects,  and  the  separate  creditors  out  of 
the  separate  estate,  obtains,  or  that  indicated  in  Bell  v.  New- 
man, 5  S.  &  R.  78,  in  case  of  intestacy,  that  the  joint  creditors 
come  in  pro  ratay  after  deducting  *the  amount  they  may 
-'  have  received  from  the  joint  estate,  with  the  separate 
creditors  on  the  separate  estate  of  each  partner,  it  is  certain  in 
the  case  now  before  us,  that  by  force  of  the  terms  of  the  several 
assignments,  the  joint  creditors  of  Swayne  and  Pennock  had  a 
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claim,  as  well  on  the  separate  estate  assigned  by  Swayne,  as  on 
the  partnership  effects  assigned  by  the  partners.  Availing  them- 
selves of  their  rights  under  the  deed  of  the  fortner,  they  have 
come  in  with  his  separate  creditors,  and  received  with  them  a 
dividend  of  his  separate  estate,  amounting  in  the  aggregate  to 
$751  34,  whereby  the  joint  estate  has  been  relieved  'pro  tanto^  to 
the  injury  of  the  separate  creditors  of  Swayne,  to  whom  otherwise 
this  sum  would  have  been  appropriated.  The  point  presented  by 
this  case  is,  have  these  separate  creditors  an  equity  to  be  subro- 
gated to  the  rights  of  the  joint  creditors,  so  far  as  it  respects  this 
sum,  as  against  John  D.  Pettit,  Esq.,  a  separate  creditor  of  Joel 
Pennock,  who  claims  one-half  the  balance  of  $580  41,  remaining 
for  distribution  in  the  hands  of  the  joint  assignees  ?  This  claim 
is  founded  on  the  assignment  of  the  partners,  which  after  provid- 
ing for  the  payment  of  the  joint  debts  in  full,  contains  the  clause 
"  And  the  surplus,  if  any  remains,  after  fulfilling  the  trusts  afore- 
said, the  payment  of  the  joint  debts,  shall  and  will  divide  into  two 
equal  parts,  and  shall  and  will  pay  over  the  one  half  part  of  said 
surplus  to  the  said  Caleb  Swayne,  his  heirs,  executors,  adminis- 
trators or  assigns,  and  the  other  half  part  thereof  to  Jesse  Pusey, 
Isaac  Pusey,  Walker  Yamall  and  Charles  Brooke,  assignees  of 
the  said  Joel  Pennock,  to  be  appropriated  by  them,  first  to  the 
payment  of  a  certain  debt  of  $675,  owing  to  the  said  John  D. 
Pettit,  Esq.,"  &c. 

The  case  is  not  the  ordinary  one,  arising  from  the  fact  of  a 
judgment  or  other  lien  creditor  having  two  funds  belonging  to 
his  debtor  from  which  to  satisfy  his  lien,  and  another  lien  creditor 
of  the  same  debtor,  having  only  one  of  these  funds  to  which  he 
can  resort  for  the  payment  of  his  debt.  In  such  a  case,  a  chan- 
cellor will  of  course  interfere,  by  compelling  the  first  creditor  to 
look  to  the  fund,  against  which  the  other  has  no  remedy ;  or  if 
the  first  creditor  has  already  satisfied  his  claim  from  the  fund  to 
which  the  second  creditor  can  alone  apply,  by  substituting  the 
latter  in  the  place  of  the  former,  so  as  to  permit  him  *to  r^-.  04 
avail  himself  of  the  unappropriated  fund.  This  is  every 
day  equity,  and  therefore  so  familiar  as  not  to  require  the  illus- 
tration of  any  judicial  determination. 

The  peculiarity  of  the  question  before  us  is,  that  one  class  of 
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creditors  has  a  clailn  on  the  joint  estate  of  two  debtors,  and  also 
against  the  separate  estate  of  one  of  them,  while  another  class 
has  but  a  claim  against  the  separate  estate  of  the  latter  debtor. 
Under  such  circumstances,  a  court  of  equity  will  not  in  general 
compel  the  joint  creditors  to  resort  to  the  joint  funds  for  payment, 
so  as  to  leave  the  funds  of  the  separate  debtor  to  be  applied  in 
payment  of  his  separate  debts,  for  as  between  the  two  debtors, 
this  might  be  inequitable ;  and  the  equity  subsisting  between  them 
will  not  be  sacrificed  merely  to  promote  the  interests  of  the  sepa- 
rate creditors.  But  where  the  first  debt,  though  joint  and  several 
in  form,  ought  to  be  paid  out  of  the  joint  fund,  or  there  be  any 
other  supervening  equities  in  favor  of  the  separate  creditor,  a 
court  of  equity  will  marshal  the  securities,  by  compelling  the 
joint  creditor  to  have  recourse  to  the  joint  fund ;  or  where  these 
have  appropriated  the  separate  fund,  by  permitting  the  separate 
creditors  to  come  in  pro  tantOy  or  the  joint  fund  primarily  liable 
for  the  joint  debt :  1  Story  Eq.  295-6;  Ex  parte  Kendall,  17 
Ves.  520. 

To  illustrate ;  if  A.  have  a  judgment  which  is  a  lien  on  the 
real  estate  of  B.  and  C,  and  D.  own  a  younger  judgment  which 
is  a  lien  on  the  real  estate  of  C.  only,  and  the  joint  judgment  be 
levied  on  and  paid  out  of  the  estate  of  C.  only,  to  the  exclusion 
of  the  younger  judgment,  D.  will  not  be  subrogated  to  the  rights 
of  A.,  for  the  purpose  of  obtaining  from  the  estate  of  B.,  pay- 
ment of  his  several  judgment,  for  B.  was  not  the  debtor  of  D., 
and  for  aught  that  appears,  G.  may  he  indebted  to  B.  to  the  full 
amount  of  A.'s  judgment.  But  if  B.  and  G.  were  partners,  and 
gave  the  first  judgment  on  partnership  account,  and  on  a  settle- 
ment of  accounts  between  them,  it  appeared  that  B.  was  indebted 
to  G.  to  the  amount  or  upwards  of  such  judgment,  the  judgment 
creditor  of  G.  would  be  substituted  as  against  B.,  and  those 
claiming  under  him  upon  his  estate  pro  tanto :  Sterling  v.  Bright- 
bill,  5  Watts  229.  The  rule  would  be  the  same  if  the  judgment  to 
A.  was  to  secure  payment  of  B.'s  proper  debt,  G.  being  merely 
surety :  Dorr  v.  Shaw,  4  John.  Gh.  Rep.  17 ;  for  in  *both 
J  these  cases  B.  ought  to  have  paid  the  judgment,  and  G.'s 
estate  being  taken  for  it  to  the  exclusion  of  G.'s  judgment  cred- 
itor, the  latter  on  principles  of  natural  equity  ought  to  be  per- 
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mitted  to  receive  out  of  B.'s  estate,  so  much  as  he  had  lost  by 
the  application  of  C.'s  estate  to  the  payment  of  B.'s  proper 
debt. 

Apply  these  principles  to  the  case  in  hand.     The  partnership 
estate  is  appropriated  by  the  partners  in  the  first  place,  to  the 
discharge  in  full  of  the  partnership  debts.     It  is  therefore  in 
equity  primarily  liable,  emphatically  the  debtor  fund ;  and  the 
separate  estates  of  each  partner  is  considered,  in  equity,  as 
merely  a  surety  fund,  to  be  looked  to  as  between  the  two  funds, 
only  in  the  event  of  the  failure  of  the  joint  property  to  satisfy 
the  partnership  liability.     It  is  in  principle  the  same,  as  where 
on  a  dissolution  of  partnership,  one  partner  takes  upon  himself 
the  obligation  of  paying  the  debts  of  the  firm ;  these  debts  as 
between  such  partner  and  his  copartners,  are  in  equity  regarded 
as  the  separate  debts  of  the  one  partner;  and  the  continuing 
liability  of  the  other  partners,  as  towards  the  creditors  is,  in  the 
same  point  of  view,  a  liability  for  the  debt  of  another.     Hence, 
says  Mr.  Theobald,  in  his  treatise  on  the  law  of  principal  and  surety, 
1  Law  Lib.  p.  289 :  ^^  The  retiring  partners  under  such  circum- 
stances, have  come  to  be  called  sureties,  though  sureties  they  are 
not  according  to  the  definition  of  a  surety,  because  both  in  equity 
and  at  law,  their  liability  towards  the  creditor  is  primary,  that  is, 
they  are  essentially  principal  creditors. ' '  Thus,  in  an  action  against 
a  bankrupt,  (Wood  v.  Dodgson,  2  M.  &  8.  195 ;  Parker  v.  Rams- 
bottom,  5  D.  &  R.  188;  8  B.  &  G.  257),  the  question  was 
whether  such  retiring  partners,  who  had  paid,  after  the  dissolution 
of  the  partnership,  a  debt  due  from  the  firm,  was  entitled  to  come 
in  for  a  dividend  of  the  bankrupt  partner's  effects,  under  the 
Stat.  49  Geo. .  8,  which  provides,  that  ^^  where  any  person  shall 
be  a  surety  for  or  liable  for  any  debt  of  a  bankrupt,"  he  shall 
come  in  with  the  other  creditors.    It  appeared  that  the  bankrupt, 
on  the  dissolution,  had  agreed  to  pay  all  the  debts  due  from  the 
partnership,  and  to  indemnify  the  plaintiff  from  the  payment  of 
the  same.     The  defendant  having  pleaded  his  certificate  of  bank- 
ruptcy, and  that  the  plaintiffs  might  have  proved  the  debt  under 
the  commission,  Lord  *Ellenborough  said,  in  ruling  the  rui-ioa 
case,  '^  Here  the  plaintiffs  have  assigned  all  their  interest 

in  the  partnership  effects,  in  consideration  of  a  covenant  of  in- 
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demnity  oti  the  part  of  the  hankrupt,  which  left  them  still  liable 
as  before  to  the  original  creditors  of  the  partnership ;  they  were 
liable  at  law,  as  co-debtors  with  the  bankrupt,  for  his  and  their 
own  debt,  but  in  equity  he  was  solely  liable,  and  they  were 
sureties,  for  by  the  covenant  he  became  as  between  the  parties 
to  the  covenant  the  principal  debtor;  the  debt  was  his  debt, 
although  as  to  other  parties  the  plaintiffs  still  remain  liable ;  and 
therefore  when  they  paid  this  debt,  they  paid  it  in  his  discharge. 
I  cannot,  therefore,  say  that  this  case  does  not  fall  within  the  Act 
of  Parliament."  So  here,  though  at  law  and  in  equity,  both 
funds  were  liable  to  the  partnership  creditors,  yet  as  between  the 
parties,  the  partnership  fund  was  the  principal  debtor,  and  there- 
fore when  these  debts  were  paid  out  of  the  separate  estate,  it  was, 
in  equitable  contemplation,  paid  in  discharge  of  the  joint  fund; 
and  as  it  cannot  be  said  that,  as  between  the  claimants  now  before 
the  Court,  the  latter  fund  was  a  creditor  of  the  former  in  respect 
of  the  joint  debts,  as  already  intimated,  the  relation  of  principal 
and  surety  springs  up  between  them,  so  far  as  to  allow  the  sepa- 
rate creditors  to  call  on  the  joint  fund  to  repay  them  so  much  of 
their  fund  as  has  been  employed  in  payment  of  the  partnership 
creditors. 

The  principle  here  indicated  may  be  said  to  be  of  universal 
application,  for  equity  always  aims  at  equality  of  satisfaction 
where  it  does  not  interfere  with  the  interests  of  third  and  inde- 
pendent parties.  Thus,  and  perhaps  the  illustration  brings  us  a 
little  nearer  to  the  circumstances  of  the  present  case  than  those 
already  put,  if,  in  England,  one  devises  all  his  real  estate  to  pay 
his  debts,  and  the  bond  creditors  receive  part  of  their  debt  out 
of  the  personal  estate,  the  simple  contract  creditors  shall  be  paid 
equally  with  the  bond  creditors  out  of  the  real  estate ;  and  the 
bond  creditors  shall  have  nothing  thereout,  until  the  simple  con- 
tract creditors  shall  have  received  as  much  from  the  same  as 
shall  make  them  equal  with  the  bond  creditors,  in  respect  of  what 
they  received  out  of  the  personal  estate :  Hazlewood  v.  Pope,  3 
P.  Wms.  822  ;  and  this  though  it  was  urged  that  the  law  appro- 
priated  the  personal  estate  in  *payment  of  the  specialty 
■^  to  the  exclusion  of  the  simple  contract  creditor :  Deg  v. 

Deg,  2  P.  Wms-  417. 
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But  I  think  the  present  case  has  been  determined,  almost  in 
terms,  or  at  least  by  a  case  so  closely  analogous,  that  its  principle 
is  identical  with  that  which  must  govern  here. 

In  Ex  parte  Reid,  2  Rose  84,  in  the  English  Chancery,  one 
of  the  partners  was  a  dormant  partner,  and  the  joint  creditors, 
under  a  joint  commission  of  bankruptcy,  proceeded  against  the 
separate  estate  of  the  ostensible  partner,  and  by  resorting  to  that 
separate  estate  produced  a  surplus  of  the  joint  estate,  and  it  was 
held  that  the  separate  creditors  of  the  ostensible  partner  had  a 
lien  on  such  surplus  to  the  extent  that  the  funds  of  the  separate 
debtor  had  been  diminished  by  such  application  in  payment  of 
the  joint  debt.     So  here,  the  surplus  of  the  joint  fund,  which  is 
the  subject  of  contest  between  the  parties  before  the  Court,  was 
produced  by  the  application  of  the  separate  fund  in  payment  of 
debts  for  which  the  joint  fund  was  pledged;     Without  such  appli- 
cation, there  would  have  been  no  surplus,  and  there  cannot  there- 
fore be  a  stronger  case  presented  for  equitable  interference.     On 
every  ground  on  which  it  can  be  put,  I  consider  the  separate 
creditors  of  Benjamin  Swayne,  as  represented  by  his  assignees, 
have  an  undoubted  equitable  right  to  come  in  on  the  balance  of 
the  joint  fund  in  the  hands  of  the  partner's  assignees,  to  the  ex- 
tent to  which  their  fund  has  been  absorbed  in  relief  of  the  joint 
fund  ;  and  as  this  is  to  a  greater  amount  than  the  whole  moiety 
remaining  in  the  hands  of  the  assignees,  they  are  of  course  enti- 
tled to  take  it  all.     Of  this  conclusion,  Mr.  Pettit,  the  creditor 
of  Joel   Pennock,  now  claiming  in  opposition  to  Swayne's  as- 
signees, has  surely  no  right  to  complain,  for,  as  already  said,  but 
for  the  application  of  Swayne's  separate  estate,  the  joint  fund 
would  have  been  exhausted  by  the  joint  creditors.     There  is 
therefore  in  truth  no  surplus  of  the  partnership  estate,  applicable 
to  the  payment  of  Mr.  Pettit's  debt,  according  to  the  directions 
of  the  assignment  under  which  he  claims,  for  he  was  only  to  be 
paid  after  the  partnership  creditors  had  been  paid  in  full,  out 
of  the  partnership  estate  assigned.     Nor  is  the  legal  or  equitable 
right  of  any  other  individual  interfered  with  so  far  as  I 
*can  perceive.     Full  justice  is  done  to  all  parties  by  as-  ^ 
signing  to  them  the  funds,  and  no  more,  which  were  appropriated 
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for  the  payment  of  their  respective  claims,  by  those  who  had  a 
right  to  make  such  appropriation. 

Wherefore  the  exception  taken  to  the  report  of  the  auditor  is 
overruled,  and  the  report  confirmed. 


In  the  Court  of  Common  PleoBfor  the  City  and  County  of  PhUor 

delphia. 

Ingraham,  Administrator  of  Harbach,  deceased,  v.  Cox, 

Assignee  of  Frazier. 

DecembeTf  1843. 

1.  The  Court  wiU  not  compel  an  assignee  or  other  accountant  to  file  a  second 
account,  upon  a  mere  allegation  hj  other  parties  that  the  first  was  lost ; 
but  until  the  contrary  is  proTed,  will  presume  the  account  to  be  in  the 
proper  office. 

2.  An  assignee  for  benefit  of  creditors  cannot  be  compelled  to  file  an  account 
upon  the  application  of  anj  person  other  than  a  real  acknowledged  creditor 
of  the  estate  assigned. 

3.  The  administrator  de  bonit  non  of  an  estate  to  which  the  assignor  had  before 
administered,  is  not  such  a  creditor  of  the  assignor's  estate  as  can  compel 
the  assignee  to  account,  until  an  account  is  settled  bj  the  representatives 
of  the  first  administrator,  or  the  indebtedness  of  the  assignor  clearly  ascer- 
tained by  proceedings  in  the  proper  Court. 

4.  The  legal  presumption  of  payment,  after  twenty  years,  of  debts  of  the 
highest  character,  extends  to  trustees  as  well  as  others  ;  and  where  twenty 
years  hare  elapsed  since  an  administrator  might  hare  been  called  upon  to 
account,  his  account  will  be  presumed  to  haye  been  settled,  and  the  ftind 
distributed  according  to  law. 

The  facts  of  the  case,  as  presented  to  the  Court,  are  embraced 
in  the  opinion  of  the  Court.  Ingraham,  the  plaintiff,  was  adminis- 
trator de  bonis  non  of  the  estate  of  Harbach,  to  which  estate 
Frazier,  the  defendant's  assignor,  had  formerly  administered,  and 
was  alleged  to  have  received  assets  of  said  decedent  which  had 
not  been  accounted  for. 

The  case  was  argued  by  (7.  Ingersoll,  Esq.,  for  the  petitioner, 

and  F.  W.  JBubbellj  Esq.,  for  the  respondent. 

Cur,  adv.  vuLU 
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The  opinion  of  the  Court  was  delivered  by 

Parsons,  J. — This  is  a  petition  presented  to  the  Court  of 
Common  Pleas  by  ^Francis  Ingraham,  as  the  administra- 
tor of  John  Harbach,  deceased,  setting  forth  that  in  the  ^ 
year  1804,  Nalbro  Frazier  made  a  voluntary  assignment  of  all 
his  real  and  personal  estate  to  John  Leamy,  now  deceased,  and  to 
Daniel  W.  Gox,  in  trust  for  his  creditors ;  that  the  assignees 
accepted  the  trust  and  that  they  received  various  sums  of  money. 
That  in  the  year  1827,  the  assignees  filed  and  settled  their 
account  in  the  office  of  the  prothonotary  of  the  Court  of  Com- 
mon Pleas,  in  which  they  reported  a  balance  in  their  hands  of 
between  two  and  three  thousand  dollars,  and  that  since  the  filing 
of  said  account,  the  said  assignees  have  received  various  sums  of 
money.  That  since  the  filing  of  the  same,  the  said  account  has 
disappeared  from  the  files  of  the  prothonotary's  office.  That  the 
petitioner  has  no  copy  of  the  account,  but  that  he  believes  Mr. 
Cox,  the  surviving  assignee,  has  materials  out  of  which  said 
account  was  framed,  if  he  has  not  the  said  account.  That  the 
account  was  never  acted  upon  or  audited  in  any  manner.  And 
that  the  said  Harbach  was  a  creditor  of  said  Frazier,  and  like- 
wise the  petitioner  is  a  creditor  of  the  said  assignor,  and  entitled 
to  the  benefits  of  the  trust  created  by  said  assignment.  He  prays 
that  a  citation  may  issue  to  said  Cox,  commanding  him  to  appear 
and  file  in  the  proper  office  a  copy  of  the  lost  account  or  a  coun- 
terpart thereof,  and  also  to  file  and  settle  his  account,  exhibiting 
a  statement  of  the  amount  of  the  estate  assigned,  and  the  manner 
in  which  the  same  has  been  disposed  of,  &c. 

On  a  citation  being  issued,  Daniel  W.  Cox  appears,  and  files 
his  answer,  by  which  he  admits  he  was  an  assignee  of  Nalbro 
Frazier,  that  he  filed  his  account  and  avers  that  it  was  audited 
and  a  distribution  made ;  also  that  Francis  Ingraham,  one  of  the 
creditors  of  said  estate,  claimed  a  larger  sum  than  the  auditors 
allowed  him,  and  that  on  the  27  th  of  January,  1827,  he  paid  to 
said  Ingraham  the  sum  of  $542  50,  in  full  of  his  demand  on  said 
Frazier's  estate,  for  which  a  full  discharge  was  given.  He  states 
further  in  his  answer,  that  but  a  small  trifle  of  money  has  come 
to  his  hands  since  his  settlement,  and  that  he  is  himself  the  prin- 
cipal creditor  of  the  estate.      The  assignee  denies  that  John 
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Harbach  is  or  was  a  creditor  of  said  estate,  or  that  he  has  anj 
right  to  call  upon  him,  either  to  file  an  additional  acconnt,  or  to 
furnish  a  duplicate  of  the  one  already  filed,  if  it  were  in  his  power 
to  furnish  such  duplicate,  and  protests  that  the  original 
-I  *is  not  lost,  or  that  said  Ingraham  has  any  interest  in 
said  estate. 

It  is  perhaps  sufficient  to  say  at  first,  that  there*  has  been  no 
evidence  produced  before  the  Court,  that  diligent  search  has  been 
made  in  the  proper  office  for  the  original  account,  and  that  it 
cannot  be  found  or  that  the  respondent  has  been  concerned  in  its 
being  withdrawn  from  the  files  in  the  prothonotary*s  office.  Hence 
it  is  unnecessary  to  decide  whether  we  would  compel  an  assignee 
or  accountant  to  file  a  second  account  if  the  first  were  lost.  We 
are  to  presume  that  this,  like  all  other  records,  is  in  the  proper 
depository  till  the  contrary  is  clearly  proved,  which  has  not  be^ 
done  in  this  case. 

We  are  next  to  inquire  whether  we  will  compel  Mr.  Cox,  on 
the  application  of  this  petitioner,  to  account  for  the  money  which 
has  come  into  his  hands  since  the  settlement  of  the  former 
account.  If  the  petitioner  is  a  real  and  acknowledged  creditor 
of  Nalbro  Frazier,  then  he  has  a  right  to  demand  such  settle- 
ment ;  but  if  he  is  not,  this  Court  will  not  exert  its  power  in 
compelling  any  such  settlement  on  the  application  of  a  mere 
stranger. 

This  application  is  resisted  on  two  grounds :  first,  it  is  eon- 
tended  that  the  claim  exhibited  by  Mr.  Ingraham  is  of  such  a 
.  nature,  that  he  cannot  demand  a  payment  out  of  the  effects  that 
have  been  assigned ;  and  secondly,  that  from  the  great  lapse  of 
time,  the  law  presumes  that  the  claim  which  once  might  have  ex- 
isted has  been  paid. 

The  position  assumed  by  the  counsel  for  the  petitioner  is,  that 

Frazier  entered  in  his  journal  a  credit  for  $490,  money  deposited 

in  the  Bank  of  the  United  States,  and  a  further  credit  in  the 

same  book  for  $868.     No  date  is  fixed  relating  to  the  time  these 

entries  were  made,  but  a  book  of  the  Bank  of  the  United  States 

has  been  shown,  where  Frazier  has  a  credit  on  the  same,  upon 

the  6th  of  February,  1796,  for  $868. 

It  seems  manifest,  that  whatever  money  Frazier  received  at 
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that  ancient  period,  was  received  by  him  as  the  administrator  of 
John  Harbach,  deceased.  The  question  then  arises,  can  the 
administrator  de  bonis  nan  appear  and  claim  this  money  that 
Frazier  received  in  his  representative  capacity,  without  first 
showing  that  Frazier  has  settled  his  account,  or  without  having 
first  called  upon  his  representatives  to  settle  an  account  of  the 
^manner  in  which  he  disposed  of  the  assets  that  came  into  ^  ^ 
his  hands  as  such  administrator.  ^ 

It  has  been  stated  in  argument  that  search  was  made  in  the 
proper  office,  and  no  account  has  been  found  showing  that  Frazier 
ever  made  a  settlement  before  the  register,  of  the  manner  in 
which  he  disposed  of  the  assets  belonging  to  the  estate  of  Har- 
bach.  It  is  likewise  asserted  that  Frazier  is  now  dead.  Suppose 
such  to  be  the  state  of  facts,  still  the  duty  of  the  present  appli- 
cant is  plain ;  the  remedy  to  be  pursued  is  pointed  out  by  the 
law  clearly  and  certainly ;  and  to  my  mind  it  is  equally  manifest 
that  the  course  now  adopted  by  Mr.  Ingraham  is  erroneous,  and 
one  which  ought  not  to  be  tolerated. 

If  any  legal  proposition  is  clear  it  is  this ;  that  the  present  ad- 
ministrator of  Harbach  cannot  charge  Frazier's  estate,  which 
has  been  legally  assigned,  until  he  cites  his  legal  representative 
to  settle  an  administration  account  of  the  manner  in  which  the 
decedent  administered  the  estate  which  came  into  his  charge,  and 
the  exact  balance  which  remained  in  his  hands  unaccounted  for, 
is  ascertained.  This,  I  think,  can  be  shown  to  be  abundantly 
clear,  both  from  reason  and  authority. 

It  should  be  borne  in  mind,  that  the  money  which  Frazier  re« 
ceived  was  for  distribution  among  the  creditors  of  Harbach,  if 
any  there  were ;  if  not,  of  course  it  goes  to  his  heirs,  and  when 
received  by  him  it  was  to  be  distributed  according  to  the  intestate 
laws  of  the  Commonwealth.  Hence,  in  my  opinion,  his  estate, 
which  has  been  assigned,  cannot  now  be  charged  with  it.  Nor 
does  Frazier  become  a  debtor  to  the  estate  till  he  has  been  called 
upon,  or  those  who  represent  him  to  account  for  the  effects  re- 
ceived in  a  form  prescribed  by  the  law  relating  to  the  estates  of 
decedents.  Supposing  that  Frazier  received  the  money  as  alleged 
by  the  petitioner,  before  he  can  be  called  a  debtor,  liable  for 
direct  payment,  his  account  must  be  settled  before  the  registrar, 
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passed  under  the  scrutinizing  observation  of  the  Orphans'  Court, 
and  he  by  that  tribunal  declared  a  debtor.  He  has  a  right  to 
settle  an  account  of  his  trusteeship  under  oath.  He  can  be  com- 
pelled by  creditors  to  answer  under  that  obligation,  as  to  the 
manner  in  which  he  has  disposed  of  the  funds  which  came  into 
his  hands. 

But  if  we  suffer  his  successor  to  come  in  and  charge  him  as  a 
*1321  '^^^P^^  debtor  to  that  estate,  innumerable  conflicting  issues 
'''are  raised  between  other  creditors  of  Frazier  and  the 
administrator  de  boni$  nanj  which  the  Court  of  Common  Pleas 
have  not  the  power  to  try  or  settle.  Suppose  we  should  compel 
a  settlement  by  Mr.  Cox  of  his  account,  and  when  so  settled  it  is 
referred  to  an  auditor,  and  Mr.  Ingraham  should  appear  before 
that  auditor  attempting  to  assert  his  claim,  now  produced,  to 
charge  him  with  the  money  thus  received,  and  the  creditors  of 
Frazier  should  allege  that  he  had  paid  this  money  on  debts  of 
different  degrees  due  by  the  intestate,  as  for  physicians'  bills, 
servants'  wages,  debts  due  by  bond,  &;c.  (as  the  law  stood  in 
Pennsylvania  in  1796):  could  that  auditor  marshal  the  assets 
in  his  hands  ?  Could  he  decide  those  various  questions  which 
are  purely  within  the  jurisdiction  of  the  Orphans'  Court?  Surely 
not.  Then  how  could  the  claim  now  demanded  be  asserted,  if 
Mr.  Cox  is  required  to  settle  a  further  account  ?  Where  is  the 
evidence  of  indebtedness,  of  which  this  Court  can  take  cognition  ? 

This  position  rests  not  upon  reasoning  alone,  but  in  my  opinion 
is  settled  by  judicial  decisions  of  the  Court  of  last  resort  in  this 
State. 

In  the  case  of  Dennison  v.  Cornwall,  17  S.  k  B.  874,  it  is  de- 
cided, that  a  ward  cannot  on  coming  of  age,  sustain  an  action  of 
assumpsit  against  his  guardian  for  work  and  labor  done.  Judge 
Smith,  in  delivering  the  opinion  of  that  Court,  remarks :  '^  There 
may  be  cases  in  which  the  ward  ought  to  be  paid  for  services  thus 
rendered,  but  such  cases  properly  belong  to  the  decisions  of  the 
Orphans'  Courts  when  legally  brought  before  them.  All  we  mean 
to  say  is,  that  the  compensation  cannot  be  ascertained  in  an  action 
like  the  present  in  the  Court  of  Common  Pleas." 

The  principle  asserted  by  us  seems  to  be  fully  settled  in  the 
case  of  Drenkle  v.  Sharman,  9  Watts  485.      In  that  case  it  ap- 
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peared  Sharman  obtained  a  judgment  against  John  and  David 
Garber,  administrators  of  John  Garber,  deceased.  John  and 
David  were  dismissed  from  their  administration.  Daniel  Drenkle 
was  then  appointed  in  their  place.  He  died,  and  letters  of  admin- 
istration were  then  granted  to  Matthias  S.  Richard^  as  the  ad- 
ministrator of  John  Garber.  The  administrator  of  Drenkle 
settled  the  account  of  his  testator  as  the  administrator  of  John 
Garber,  by  which  there  appeared  to  be  a  balance  due  the  estate 
of  Grarber  '''of  $1518.  Sharman  was  dead,  and  his  admin- 
istrator brought  an  action  of  assumpsit  against  the  admin-  ^ 
istrator  of  Daniel  Drenkle,  for  the  amount  of  the  judgment 
before  obtained  against  the  estate  of  Grarber,  and  it  was  held  the 
action  would  not  lie ;  that  the  remedy  was  against  Richards,  who 
was  bound  to  recover  the  fund  from  Drenkle's  administrator. 

The  case  of  Weld  v.  M^Glure,  9  Watts  495,  decides,  that  an 
administrator  be  bonis  nan  with  the  will  annexed,  may  maintain 
an  action  against  a  dismissed  executor,  to  recover  from  him  the 
balance  of  the  estate  remaining  in  his  hands ;  and  the  position 
now  assumed  is  fully  sustained  in  the  case  of  Irwin  v.  Irwin,  1 
S.  &  R.  554. 

It  is  ruled  in  the  account  of  Stevenson's  Assignee,  7  Watts 
480,  that  an  assignee  is  not  justified  in  paying  a  demand  made 
by  a  creditor  without  evidence  of  its  existence,  even  if  preferred 
in  the  assignment.  And  in  the  case  of  Rush  v.  Good,  14  S.  & 
R.  226,  it  seems  to  be  settled  that  an  assignee  cannot  be  sued 
till  he  is  first  called  upon  for  settlement,  and  his  account  is 
settled  and  the  fund  prepared  for  distribution. 

What  evidence  is  there  then  before  us,  that  Frazier  is  really  a 
debtor  to  Harbach's  estate,  till  that  question  is  settled  by  the 
proper  tribunal,  or  until  he  has  been  required  to  account  in  a 
legitimate  manner  ?  What  is  there  presented  in  this  case  that 
would  authorize  Mr.  Cox  to  pay  the  claim  now  demanded  by  the 
administrator  of  Harbach  ?  It  surely  cannot  be  fairly  contended 
that  he  could  settle  the  account  of  Frazier  as  the  first  adminis- 
trator of  said  estate.  It  is  admitted  that  he  received  the  money 
in  a  representative  capacity — that  he  was  merely  a  trustee.  But 
counsel  say  that  they  waive  the  trust  character  in  which  he 

acted.     Be  it  so  ;  yet  the  remedy  to  enforce  payment  must  be 
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pursued  before  the  proper  tribunal.  He  has  the  right  to  account 
as  other  trustees  do,  who  are  thus  intrusted  with  funds,  and  can- 
not be  compelled  to  answer  in  a  different  way.  Hence,  on  this 
ground,  I  think  Mr.  Ingraham  cannot  now  require  this  assignee 
to  account. 

The  second  objection  made  by  the  respondent  is  the  lapse  of 
time,  and  he  claims  the  benefit  of  the  legal  presumptions  which 
arise  from  it. 

As  a  general  rule,  after  the  expiration  of  twenty  years,  the 
"^1341  *'^^  presumes  debts  of  the  highest  character  paid,  bonds, 
judgments,  decrees,  &c.  This  is  admitted  by  the  counsel 
for  the  petitioner.  But  he  contends  that  the  money  was  received 
by  Frazier  as  an  administrator;  therefore  he  was  a  trustee; 
hence  he  does  not  come  within  this  rule  of  law. 

I  think,  however,  the  principle  is  conclusively  settled  against 
him.  The  case  of  Sechrist  v.  Sechrist,  1  Penna.  R.  419,  rules 
this.  That  was  an  action  on  an  administration  bond.  It  appeared 
that  a  bond  was  given  by  the  administrator  in  May,  1797 ;  an 
inventory  was  filed  on  the  15th  of  August,  1797,  an  administra- 
tion account  was  settled  in  1803,  and  a  supplementary  account 
filed  on  the  20th  of  August,  1805,  showing  a  balance  in  the 
hands  of  the  administrator  amounting  to  £585.  The  suit  was 
brought  by  one  of  the  heirs  in  1826,  and  it  was  held  he  could 
not  recover. 

The  Supreme  Court  there  say,  that  a  presumption  of  satisfac- 
tion from  lapse  of  time,  arises  in  the  case  of  every  species  of 
security  for  the  payment  of  money,  whether  bond,  mortgage, 
judgment  or  recognisance,  and  the  computation  runs  from  the 
period  when  the  money  was  demandable. 

In  the  case  of  Foulk  v.  Brown,  2  Watts  209,  the  same  doctrine 
is  laid  down  with  still  greater  force.  It  was  an-  action  for  a 
legacy,  and  Mr.  Justice  Sergeant  says :  "  Legacies  npt  being 
within  the  statute  of  limitations,  fall  within  the  rule  of  presump- 
tion. After  the  lapse  of  twenty  years,  bonds  and  other  special- 
ties, merchants*  accounts,  l^acies,  mortgages,  judgments,  and 
indeed  all  evidences  of  debt  excepted  out  of  the  statute  are  pre- 
sumed to  be  paid.  It  is  likewise  ruled  in  that  case,  that  within 
twenty  years  the  antu  of  proving  payment  lies  on  the  defendant: 
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after  that  time,  it  devolves  on  the  plaintiff  to  show  to  the  con- 
trary by  such  facts  and  circumstances  as  will  satisfy  the  minds 
of  the  jury  that  there  were  other  reasons  for  the  delay  of  the 
prosecution  of  the  claim  than  the  alleged  payment.  This  prin- 
ciple- is  equally  sustained  in  Fonblanque's  Equity  829 ;  Gilb. 
Equity  224 ;  Eldridge  v.  Knatt,  Cowp.  211 ;  Bickley  v.  Richards, 
13  S.  &  R.  402 ;  Crist  v.  Brindle,  2  Penna.  R.  262. 

In  this  case  the  money  was  received  in  1796,  forty-seven 
years  ago.  Ought  not  this  Court  to  presume  that  Frazier  settled 
'''his  account,  and  paid  the  money  as  required  bylaw;  r«-iQc 
especially  when  no  one  fact  has  been  shown  to  be  left  to  a 
jury  (if  the  case  was  on  trial  before  them),  to  account  for  the 
delay,  or  that  there  is  reason  to  believe  the  money  has  not  been 
properly  accounted  for?  In  my  opinion,  the  Court  is  bound  to 
presume  it ;  for  no  one  fact  appears  to  rebut  this  legal  presump- 
tion. 

There  must  be  a  period  when  litigation  in  each  case  shall  cease, 
when  controversy  shall  end.  There  is  a  termination  in  most 
cases,  fixed  by  judicial  decisions. 

If  a  bond  or  a  judgment  is  presumed  to  be  paid  after  twenty 
years,  if  an  administration  bond  cannot  be  sued  after  that  time, 
and  if  after  twenty  years  a  legacy  is  presumed  to  be  paid,  why 
should  we  not  presume  that  an  administrator  has  settled  his 
account,  marshaled  the  assets,  and  paid  them  over  as  he  is  re- 
quired by  law  to  do  ?  I  have  no  hesitation  in  saying  that  such 
is  the  legal  presumption ;  and  until  the  contrary  is  shown,  the 
law  presumes  that  Frazier  did  settle  his  account,  and  that  he 
paid  the  money  as  a  faithful  administrator.  Nothing  has  been 
shown  in  this  case  to  weaken  this  strong  legal  presumption. 
Therefore  on  both  grounds  assumed  in  the  answer,  I  think  the 
law  demands  that  his  application  for  a  citation  should  be  dis- 
missed ;  and  the  Court  order  that  Mr.  Cos  be  discharged  from  a 
further  answer. 
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In  the  Dutriet  Court  far  the  Oiiy  and  County  of  Philadelphia, 

Trackt  v.  Good. 

December^  1843. 

1.  In  an  action  of  trover,  after  the  testimonj  and  argument  of  counsel  hare 
been  heard  bj  the  jurj,  and  before  the  judge  has  deliTered  his  charge,  it  is 
too  late  for  the  defendant  to  tender  the  article  which  is  the  subject  of  the 
action,  in  mitigation  of  damages. 

2.  It  seems  that  the  proper  course  in  such  case  is,  for  the  defendant  to  make 
application  to  the  Court,  at  some  convenient  stage  of  the  cause,  to  hare 
proceedings  stayed  upon  delivery  of  the  article  and  payment  of  costs. 

3.  Where  the  property  is  in  the  same  plight,  and  there  is  no  ground  of  con- 
troversy in  regard  to  the  value,  the  Court  may  stay  proceedings  on  defend- 
ants paying  costs  and  delivering  the  article. 

*4.  Even  after  delivery  of  the  article,  the  plaintiff  will  still  be  at 
loo  J       liberty  to  proceed  for  any  excess  of  damages  beyond  its  value. 
5.  It  is  too  late  for  either  party  to  suggest  new  matter  for  the  consideration 
of  the  jury,  after  both  parties  have  been  fully  heard  by  testimony  and  argu- 
ment. 

This  was  an  action  of  trover  to  recover  damages  for  a  promis- 
sory note.  It  was  tried  in  October,  1843,  and  a  verdict  given 
for  the  plaintiff.  A  motion  for  a  rale  for  a  new  trial  was  argued 
by 

Mr.  Oakfordy  for  the  defendant. 

Joiiah  RandaUj  Esq.,  for  the  plaintiff. 

The  facts  are  stated  in  the  opinion  of  the  Court,  which  was  de- 
livered by 

Pbttit,  p.  J. — This  was  an  action  of  trover  to  recover  dam- 
ages for  a  promissory  note  (described  in  the  harr.)  alleged  to  have 
been  the  property  of  the  plaintiff,  and  to  have  been  converted  by 
defendant  to  his  own  use.  The  testimony  was  heard  on  both 
sides,  and  the  argument  of  counsel  completed  on  Tuesday,  24th 
October,  1848,  just  before  the  usual  hour  of  adjournment  for  the 
day.  At  the  request  of  the  jury,  the  judge  postponed  his  charge 
till  the  next  morning.  At  the  opening  of  the  Court  on  the  25th 
October,  as  the  judge  was  about  to  deliver  the  charge,  the  defend- 
ant's counsel  offered  to  the  plaintiff  the  note  in  controversy 
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stating  that  he  considered  it  worthless,  but  that  it  was  tendered 
in  mitigation  of  damages.  The  plaintiff's  counsel  refused  to 
accept  the  note,  and  desired  the  judge  to  say  to  the  jury  that  the 
offer  should  have  no  influence  on  their  minds. 

The  judge  remarked  that  the  plaintiff  was  not  bound  to  accept 
the  note,  and  that  it  was  too  late  for  either  party  to  present  any 
matter  for  the  consideration  of  the  jury. 

There  was  a  verdict  for  the  plaintiff. 

The  counsel  for  the  defendant  has  moved  for  a  rule  for  a  new 
trial  on  the  ground  of  error  on  the  part  of  the  court  in  reference 
to  the  tender  of  the  note,  and  further,  has  urged  that  there  was 
a  view  of  the  evidence  under  which  the  possession  and  ownership 
of  the  note  by  the  plaintiff  might  be  of  some  service  to  him,  by 
enabling  him  to  recover  from  the  makers  on  an  undertaking  not 
barred  by  the  statute  of  limitations. 

*This  application  might  be  disposed  of  by  a  mere  refer-  r^-torr 
ence  to  the  particular  facts.     But  as  the  general  question 
has  been  looked  into,  a  brief  notice  of  some  of  the  cases  may 
not  be  out  of  place. 

In  Olivant  v.  Berlin,  1  Wilson  23,  which  was  an  action  of  trover 
for  some  pictures,  it  was  moved  that  plaintiff  should  be  obliged 
to  take  the  pictures  and  costs,  upon  an  affidavit  that  they  were  all 
the  goods  that  the  defendant  had  of  the  plaintiff,  which  was  not 
denied ;  but  the  Court  said  that  the  action  was  for  damages,  and 
the  plaintiff  could  not  be  obliged  to  accept  the  thing  itself.  Two 
other  cases  were  referred  to  in  a  note,  in  which  the  Court  of 
King's  Bench  refused  the  like  motion. 

In  Fisher  v.  Prince,  8  Burr.  1868,  the  Court  discharged  a  rule 
to  show  cause  why  upon  delivery  to  the  plaintiff  of  the  goods  for 
which  the  action  of  trover  was  brought,  and  paying  him  his  costs 
to  the  day  of  the  motion,  further  proceedings  should  not  be 
stayed.  Lord  Mansfield  and  Mr.  Justice  Wilmot  concurred  in 
this  distinction :  that  where  trover  is  brought  for  a  specific  chat- 
tel, of  an  ascertained  quantity  and  quality,  and  unattended  with 
any  circumstance  that  can  enhance  the  real  value,  but  its  real 
and  ascertained  value  must  be  the  sole  measure  of  the  damages, 
there  the  specific  thing  may  be  brought  into  Court ;  where,  how- 
ever, there  is  an  uncertainty  either  as  to  the  quantity  or  quality 
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of  the  thing  demanded,  or  there  is  any  tort  accompanying  it  that 
may  enhance  the  damages  aboye  the  real  valae  of  the  thing,  and 
there  is  no  rule  whereby  to  estimate  the  additional  value,  there 
it  shall  not  be  brought  in.  Lord  Mansfield  by  way  of  illustrar 
tion,  said,  that  in  trover  for  money  numbered  or  in  a  bag,  the 
Court  have  ordered  it  brought  in,  yet  the  jury  may  give  more  in 
damages ;  they  may  allow  interest.  He  added,  "  the  reason  holds 
to  every  other  case,  where  a  thing  clearly  remains  of  the  same 
value ;  yet  the  jury  may  give  damages  for  the  detention." 

The  distinction  thus  taken  will  perhaps  prove  more  theoretical 
than  practical. 

In  Tucker  v.  Wright,  8  Bing.  601  (IS  E.  G.  L.  R.  64),  the  de- 
fendant had  obtained  a  rule  on  the  plaintiff  to  show  cause  why 
the  proceedings  in  an  action  of  trover  should  not  be  stayed,  upon 
*1S81  ^^^  delivery  to  the  plaintiff  of  ^certain  parcels  of  cloth, 
(to  recover  damages  for  the  conversion  of  which  the  action 
had  been  brought,)  or  upon  payment  of  the  value  thereof,  *and  of 
the  value  of  certain  other  parcels  disposed  of  by  the  defendant. 

The  Court  discharged  the  rule.  C.  J.  Best  said,  '^  such  a 
motion  as  this  was  never  made  before,  and  if  acceded  to,  it  would 
in  effect  convert  the  officers  of  tliis  Court  into  a  jury.  Where 
complete  justice  can  be  done  by  the  delivery  of  a  specific  chattel, 
the  Court  will  sometimes  interfere  to  stay  the  proceedings.*'  He 
concluded  by  remarking,  ^'that  the  property  had  been  in  the 
defendant's  hands  a  long  time,  and  may  have  been  materially  in- 
jured, and  that  there  was  no  pretence  for  the  motion." 

In  Moore  t;.  Raphael,  2  Bing.  N.  C.  310  (29  E.  C.  L.  R.  845), 
the  action  was  trover  to  recover  damages  for  the  conversion  of 
goods  which  were  delivered  up  by  the  defendants,  and  accepted 
by  the  plaintiffs  before  the  trial  of  the  cause.  The  Court  allowed 
the  plaintiffs  to  proceed  to  trial  to  recover  nominal  damages  and 
the  costs,  though  they  would  not  sanction  a  finding  of  special 
damage,  none  being  alleged  in  the  declaration,  and  the  plaintiffs 
having  unconditionally  accepted  the  goods.  Chief  Justice  Tin- 
dal  remarked :  '^  If  the  defendants  had  come  into  Court  to  stay 
proceedings  on  the  delivery  of  the  goods^  the  plaintiffs  would  not 
not  have  been  compelled  to  accept  them,  unless  they  were  in  the 
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same  plight  as  when  they  were  taken,  and  no  injury  had  accrued 
to  the  plaintiffs/' 

The  course  would  seem  to  be  for  the  defendant  to  make  his 
application  to  the  Court  both  as  to  costs  and  the  delivery  of  the 
article,  at  some  convenient  stage  of  the  cause ;  and  if  proper  cir- 
cumstances are  presented,  the  Court  may  direct  proceedings  to  be 
stayed,  as  to  the  specific  thing,  leaving  the  plaintiff  to  proceed 
for  any  excess  of  damages  beyond  its  value.  It  must  be  a  very 
plain  case  in  which  the  Court  would,  by  staying  proceedings  so 
far  as  relates  to  the  value  of  the  chattel,  coerce  a  plaintiff  into 
an  acceptance  of  the  specific  relief.  Any  reasonable  ground  of 
controversy  in  regard  to  the  value,  would  necessarily  throw  the 
whole  matter  before  a  jury.  The  subject  of  mitigation  of  dam- 
ages on  this  score,  is  not  within  the  province  of  the  jury.  If 
the  Court  have  made  no  order,  the  jury  proceed  in  their  func- 
tions irrespective  of  the  expression  of  a  desire  by  the  defendant 
*to  deliver  up  the  property.  In  the  present  case  the  note  r*iQQ 
had  become  barred  by  the  statute  of  limitations,  and  the 
situation  of  the  parties  to  it  had  become  materially  changed, 
during  the  period  of  the  detention ;  and  the  notion  of  the  chance 
of  recovery  on  a  different  contract,  even  if  well  founded,  would 
still  leave  open  a  field  of  great  uncertainty  as  to  the  ultimate  re- 
covery of  full  satisfaction.  Besides  all  this,  the  form  of  an  appli- 
cation to  the  Court  for  an  order  was  not  only  omitted,  but  the 
time  at  which  the  offer  of  the  note  was  made,  was  entirely 
too  late,  for  it  would  be  subversive  of  all  order  in  the  trial  of 
causes,  to  permit  either  party,  at  his  mere  pleasure,  to  suggest 
new  matter  for  the  consideration  of  the  jury,  after  both  parties 
had  been  heard  fully  by  testimony  and  argument. 

Rule  refused. 
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In  the  DUtriet  Court  far  the  OUy  and  County  of  Philadelphia^ 

GiBBS   BT  AL.   V.  AtKINSON,   BrANSON  AND   GrOVES. 

1843. 

1.  If  a  tettatum  fi.  fa.  issued  in  pursaance  of  the  7th  section  of  the  Act  of  16th 
Jnne,  1836,  be  anretnrnedi  a  second  >(./>•  i>  irregnlar,  and  will  be  set  aside 
on  motion. 

2.  If  judgment  be  obtained  against  sereral  defendants,  the  execution  must  be 
against  all  of  them ;  and  it  is  error  if  any  one  is  omitted,  unless  cause  for 
the  omission  appears  upon  the  record. 

3.  A  judgment  haWng  been  obtained  against  sereral  defendants,  a  tesUttum 
fi.  fa.  was  issued,  in  pursuance  of  the  76th  section  of  the  Act  of  16th  June, 
1836,  against  one  of  them :  two  years  afterwards  %fi.fa.  was  issued  against 
all,  directed  to  the  sheriiF  of  the  county  where  the  judgment  was  obtained, 
the  testatum  being  outstanding :  Held,  that  inasmuch  as  the  tettatum  was 
unreturned,  and  that  no  execution  had  been  issued  against  the  other  de- 
fendants within  a  year  and  a  day  after  judgment,  the  second  fi.  fa.  was 
irregular. 

W.  W.  Hah/y  Esq.,  for  plaintiff. 

E.  Spencer  Miller^  Esq.,  for  defendant. 

This  case  came  up  on  a  rtde  to  set  aside  a  Ji,  fa.  The  facts 
fully  appear  in  the  opinion  of  the  Court,  delivered  by 

Stroud,  J. — On  the  23d  July,  1841,  judgment  was  rendered 
for  the  plaintiff.  Five  days  afterwards,  a  tesfcttum  fi.  fa. 
(without  any  previous  writ,  as  authorized  by  the  76th  section 
of  the  Act  of  Assembly  relating  to  executions)  was  issued 
against  Branson  only,  to  Bucks  county:  this  writ  has  not 
been  returned,  nor  has  the  sheriff  been  ruled  to  return  it.  To 
Sept.  T.  1843,  a  fi.  fa.  directed  to  the  sheriff  of  the  county  of 

*U01  ^^"*^«^P*"^»'   '"    *'»"«^  »«*^'  "^^  *^«  defendants, 
-J  under  which  a  levy  has  been  made  on  personal  property 

of  the  defendant  Groves,  who  complains  of  the  issuing  of  this 

latter  writ,  and  has  obtained  a  rule  to  show  cause  why  it  should 

not  be  set  aside. 

There  are  two  objections  to  this  writ.     1.  That  at  the  time  it 

was  issued,  the  testatum  fi.  fa.  had  not  been  returned. 

The  plaintiff  has  met  this  objection  by  a  reference  to  Lewis  v. 
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Smith,  2  S.  &  B.  146,  in  which  the  Court  says,  that  the  issuing 
of  an  aliOrS  fi.  fa.  whilst  the  previous  one  was  outstanding,  was 
an  ancient  practice  known  throughout  the  Commonwealth,  and 
on  that  account  was  to  be  deemed  valid.  It  is  true,  the  question 
there  was  not  precisely  the  same  as  that  which  occurs  in  this 
case.  In  Lewis  v.  Smith,  the  inquiry  was  whether  9,  fi.  fa. 
issued  within  a  year  from  the  date  of  the  judgment,  but  not 
returned,  dispensed  with  the  necessity  of  resorting  to  a  scire 
facias  post  annum  et  diem.  And  it  was  held  that  it  did,  that  it 
was  competent  to  the  plaintiff  to  fill  up  the  continuances  by  mce- 
tomes  non  mtsit  breve^  and  thus  support  the  second  writ.  The 
irregularity  of  issuing  an  alias  writ,  whilst  the  first  is  unre- 
turned,  does  not  appear  to  have  been  distinctly  noticed  in  that 
case ;  but  the  point  decided  necessarily  included  and  disregarded 
it.  And  if  the  present  was  identical  with  that  question,  we 
should  not  have  deemed  ourselves  at  liberty  to  listen  to  a  dis- 
cussion tending  to  impugn  it. 

But  the  first  writ  issued  in  this  case  was  a  testatum  writ,  in 
respect  to  which  the  Act  of  Assembly  which  authorized  it  con- 
tains some  peculiar  provisions  which  exclude  the  argument  of 
analogy  upon  which  the  plaintiff  relies.  Originally  at  common 
law,  a  testatum  writ  of  execution  could  not  regularly  issue  until 
an  original  one  had  actually  preceded  it  and  been  returned ;  and 
although  this  strictness  was,  after  a  time,  relaxed  so  far  that  the 
Court  would  not  set  aside  a  testatum  fi.  fa.  sued  out  without  a 
pi^evious  one  to  warrant  it,  provided  the  plaintiff  g^ould  produce 
such  a  writ  returned  and  filed  prior  to  the  hearing  of  the  rule 
to  set  aside  the  testatum^  yet  it  was  still  necessary  that  a  term 
should  have  elapsed  between  the  rendition  of  the  judgment  and 
the  exit  of  the  testatum. 

The  Act  of  Assembly  relating  to  executions  has  changed  the 
law  in  this  latter  respect,  and  has  expressly  authorized  a  testa- 
tum to  issue  without  a  previous  writ,  and  before  the  lapse  of  a 
*term  after  the  rendering  of  the  judgment.  In  regard,  rm-tAi 
however,  to  a  writ  thus  issued^  there  is  special  provision : 
^^  If  the  estate  of  the  defendant  in  the  county  in  which  a  testatum 
writ  of  fieri  facias  shall  first  be  issued,  be  insuflScient  to  satisfy 
the  judgment,  it  shall  be  lawful  for  the  plaintiff  to  have  in  like 
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manner,  alias  or  plurie$  writs  of  fieri  facias^  in  succession,  into 
any  other  county  in  which  the  defendant  may  also  have  real  or 
personal  estate,  until  such  judgment  shall  be  fully  satisfied." 
§77. 

It  is  plain  from  this  enactment,  that  before  a  second  teBtatum 
fi,  fa.  can  be  issued,  the  first  must  be  returned ;  for  the  second  is 
authorized  only  when  the  first  has  proved  insufficient ;  and  this 
cannot  be  properly  shown  in  any  other  way  than  by  the  return 
of  the  officer  to  whom  the  first  was  directed.  Now,  although  a 
fi,  fa.  directed  to  the  sheriff  of  the  county  where  the  record  of 
the  judgment  is,  is  not  called  a  testatum  writ,  yet  it  must  be 
viewed  in  that  light  whenever  a  teetotum  writ  without  any  previ- 
ous writ  has  been  sued  out  according  to  the  authority  of  the  76th 
section  of  the  Act  of  Assembly.  The  case  before  us  is  that  case, 
and  the  testatum  not  having  been  returned,  it  was  irregular  to 
issue  the  writ  complained  of. 

There  is  another  matter  which,  although  not  adverted  to  in  the 
argument,  as  it  would  be  ground  for  reversal,  should  be  noticed 
by  us.  It  appears  that  the  testatum  writ  to  Bucks  county  was 
not  against  all  the  defendants,  but  against  Branson  alone.  Now 
it  is  a  rule  of  law,  that  the  execution  must  agree  with  the  judg- 
ment ;  so  that  if  the  judgment  is  against  several  defendants,  the 
execution  must  be  against  all  of  them ;  and  it  is  error  if  any  one 
is  omitted.  Penoyer  v.  Brace,  1  Ld.  Ray.  244 ;  8.  c.  1  Salk. 
319.  In  the  marginal  note  of  this  case  in  Lord  Raymond's 
report,  the  rule  is  stated  in  the  general  manner ;  but  a  qualifi- 
cation is  added,  ^^  unless  cause  for  omitting  any  appears  upon  the 
record."  This  record  shows  no  such  cause.  Nor  could  the  fact 
that  Branson  only  had  personal  or  real  estate  in  Bucks  county, 
supply  such  a  cause.  The  language  of  the  76th  section  of  the 
execution  act  is,  '^  it  shall  be  lawful  for  the  plaintiff,  &c.,  to  have 
a  testatum  writ  of  fieri  facias  directed  to  the  sheriff  or  coroner 
of  any  other  county,  where  the  defendant  may  have  real  or  per- 
sonal estate."  But  this  refers  to  the  defendant  as  a  party,  and 
cannot  be  understood  to  intend  a  change  in  the  form  of  the  writ. 
^  The  writ  must  go  against  all,  but  the  *estate  of  any  one 

•J  although  his  separate  property,  may  be  seieed  by  the  offi- 
cer and  sold.     In  Stuckert  v.  Ellis,  2  Miles  488,  several  pieces 
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of  property  were  inclnded  in  the  8ame  mortgage,  and  the  seire 
facias  sued  out  upon  it,  comprehended  the  whole,  and  the  judg- 
ment conformed  to  the  wire  facia%^  but  the  levari  facias  was 
limited  to  but  one  piece.  The  Court  set  aside  the  levari  because 
the  other  parcels  were  omitted,  on  the  ground  before  mentioned, 
that  the  execution  must  follow  the  judgment.  In  like  manner, 
Branson  might  require  the  testatum  fi,  fa.  in  this  case  to  be  set 
aside. 

He  has,  however,  made  no  application  of  this  kind.  That  ex- 
ecution still  remains.  But  another  question  here  arises.  Assum- 
ing that  this  testatum  writ  stands  on  the  same  footing  as  Skji.fa. 
directed  to  the  sheriff  of  this  county  where  the  record  of  the 
judgment  is,  can  the  fi.fa*  issued  on  this  judgment  to  Sept. 
Term,  1843,  and  which  is  against  all  the  defendants,  be  held 
regular  in  respect  to  Atkinson  and  Groves.  As  to  them,  no  ex- 
ecution whatever  was  issued  within  a  year  and  a  day  after  the 
judgment.  The  only  execution  issued  against  them  is  that  which 
we  are  asked  to  set  aside.  And  as  this  was  not  sued  out  till  long 
ofter  the  lapse  of  a  year  and  a  day  from  the  date  of  the  judg- 
ment, on  this  account  as  well  as  upon  that  first  noticed,  the  rule 
should  be  made  absolute. 

See  Shaffer  o.  Watkins,  7  W.  Ac  S.  219. 


*/n  the  District  Court  of  the  Oity  arid  County  of  Phila- 
delphia. ^ 

Griffith  v.  Smith. 

A  wife  cannot  treat  her  marriage  as  a  nullity  in  an  action  commenced  against 
her  husband  in  fact,  although  she  alleges  (in  her  affidayit  of  cause  of 
action)  facts  which,  if  true,  render  the  marriage  with  him  Toid.  She  must 
first  establish  the  nullity  of  the  marriage,  by  a  judicial  proceeding  insti* 
tuted  for  the  purpose. 

This  case  came  up  on  a  rule  to  show  cause  of  action.  The 
defendant  had  been  arrested  at  the  suit  of  the  plaintiff,  who 
alleged  that  she  had  been  married  to  him  a  short  time  before,  he 
representing  himself  as  a  single  man ;  that  she  was  then  pos- 
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sessed  of  a  considerable  siun  of  money  and  other  personal  pro- 
perty ;  that  shortly  after  her  marriage,  defendant  had  obtained 
possession  of  her  goods,  spent  her  money,  and  tamed  her  out  of 
doors,  and  refused  to  deliver  her  clothes,  &c. ;  and  that  she  was 
informed  and  believed  that  he  had  another  wife  living.  The 
action  was  brought  to  recover  the  goods  which  he  had  thus 
fraudulently  obtained  from  her  and  unjustly  detained. 

D.  P.  Brown^  Esq.,  and  J.  Hancock^  Esq.,  for  the  rule. 

E.  2).  Ingraham,  Esq.,  contra. 

The  opinion  of  the  Court  was  delivered  by 

JoNBS,  J. — ^By  the  canon  law  a  second  or  subsequent  marriage 
during  the  subsistence  of  a  former  marriage,  is  a  mere  nullity. 
But  the  temporal  Courts  of  England  anciently  did  not  interfere 
to  punish  such  a  violation  of  the  marriage  vow.  They  left  it  to 
the  corrective  of  ecclesiastical  censure. 

^■t^on  '''The  law  appears  to  have  been  anciently  much  the 
same  in  Scotland.  Previously  to  a  statute  of  that  country 
enacted  in  1561,  the  offence  of  bigamy  seems  chiefly  to  have  been 
considered  in  a  religious  view,  as  a  sort  of  perjury  or  violation  of 
the  sacrament  (for  so  it  is  considered  in  the  canon  law),  and 
solemn  vow  or  oath  which  was  used  in  contracting  marriage ;  and 
accordingly  it  was  punished  in  foro  eccksiastico  only,  and  as  a 
kind  of  perjury,  2  Hume's  Crim.  Law  315-16. 

The  Stat.  21  Jac.  1,  c.  11,  passed  in  1604,  made  bigamy  a 
felony,  and  as  such  triable  of  course  by  the  Courts  of  common 
law. 

By  an  Act  of  Assembly  of  this  Commonwealth,  passed  in  1705, 
it  was  provided,  that  whosoever  shall  be  convicted  of  having  two 
wives  or  two  husbands,  at  one  and  the  same  time,  shall  he 
whipped,  and  suffer  imprisonment  during  hfe;  and  the  second 
marriage  shall  be  void. 

By  another  Act  of  Assembly  (18th  March,  1815),  concerning 
divorces,  it  is  provided,  that  when  a  marriage  shall  be  contracted 
and  celebrated  between  any  two  persons,  and  it  shall  be  judged 
in  the  manner  hereinafter  provided,  that  either  hath  knowingly 
entered  into  a  sacred  marriage,  in  violation  of  a  previous  vow  he 
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or  she  made  to  a  former  husband  or  wife,  whose  marriage  is  still 
subsisting,  it  shall  be  lawful  for  the  innocent  person  to  obtain  a 
divorce  from  the  bond  of  matrimony.  The  Act  then  provides  a 
course  of  proceeding,  commencing  by  subpoena,  and  gives  juris- 
diction to  the  Courts  of  Common  Pleas  to  determine  the  facts  and 
decree  a  divorce. 

It  is  important  to  add,  that  the  fifth  section  of  this  Act,  after 
declaring  all  marriages  within  the  degrees  of  consanguinity  or 
affinity,  according  to  the  table  established  by  law,  void  to  all  in- 
tents and  purposes,  proceeds  to  empower  the  Courts  of  Common 
Pleas  to  grant  divorces  from  the  bond  of  matrimony  in  such 
cases. 

As  the  canon  law  is  not  a  part  of  the  common  law  of  this  State, 
the  first  of  these  acts  was  necessary,  not  only  to  make  bigamy  an 
offence  cognisable  by  the  Courts  of  common  law,  but  to  make 
void  the  second  marriage. 

The  Act  of  1815  makes  the  fact  a  ground  of  divorce  from  the 
*bond  of  matrimony :  and  the  question  is,  whether  the 
plaintiff  in  this  case,  who  complains  of  a  cruel  and  crim-  ^ 
inal  deceit  practised  on  her,  can  consider  herself  a /evn^  solcy  and 
a  stranger  to  the  defendant,  on  the  assumption  of  the  absolute 
nullity  of  the  marriage ;  or  whether  she  must  not  first  obtain  a 
divorce  a  vinculo  matrimonii^  under  the  Act  of  1815 ;  or  proceed 
to  a  conviction  of  the  defendant  of  the  crime  of  bigamy,  under 
the  Act  of  1705. 

The  object  of  this  action  is  to  recover  the  value  of  the  goods 
which  belonged  to  her  before  the  supposed  marriage,  of  which 
the  defendant  took  possession  in  virtue  of  real  or  pretended 
marital  rights ;  and  the  same  question  may  be  raised  in  an  action 
between  persons  de  facto  husband  and  wife,  whose  marriage, 
nevertheless,  may  be  void  by  the  Act  of  1705,  against  incest,  in 
the  fifth  section  of  the  act  concerning  divorces. 

Without  doubt  the  validity  of  a  marriage  may  be  questioned 
in  this  Court,  in  some  cases ;  as  upon  the  plea  of  ne  ungues 
accouple  in  hyale  matrimonie,  put  in  by  the  heir  in  an  action 
of  dower ;  and  although  in  England  the  question  would  be  tried 
by  the  certificate  of  the  bishop  (2  Wils.  122),  yet  in  this  State  it 
would  be  submitted  to  a  jury. 
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The  question,  therefore,  is  not  whether  the  Ooart  has  power 
to  try  an  issue  upon  the  fact,  where  the  marriage  or  the  lawful- 
ness of  it  is  called  in  question,  by  way  of  plea,  by  a  person  not 
party  to  it,  but  whether  the  plaintiff  (between  whom  and  the 
defendant  a  marriage  in  form,  and  for  aught  we  can  judicially 
know,  binding  in  law,  subsists)  can  treat  it  as  a  nullity  for  the 
purpose  of  commencing  an  action,  and  sue  her  husband  in  fact, 
as  though  she  were  sole  ? 

We  have  no  doubt  that  she  cannot  do  so.  If  the  action  is 
allowed  to  proceed,  the  defendant,  for  aught  we  know,  may 
prevail  upon  an  issue  turning,  as  it  must,  if  the  affidavit  be 
true,  on  the  fact  of  a  lawful  marriage;  and  if  he  should,  he 
could  have  no  judgment  against  her,  nor  any  execution,  nor 
other  process,  for  his  costs.  She  must  first  establish  the  nullity 
of  her  marriage  with  the  defendant,  by  a  judicial  proceeding, 
instituted  for  the  purpose,  before  she  can  get  a  footing  in  Court 
against  this  defendant.  This  rule  must,  therefore,  be  made 
absolute. 

See  Parker's  Appeal,  8  Wright  309. 


♦1  ^^4.1  *^^  ^^*  IHitrict  Court  far  the  City  and  County  of 

PhilcLdelphia. 

Commonwealth,  to  use,  &c.,  v.  Peterson  bt  al. 

September^  1843. 

A  power  of  attomej  ander  which  counsel  appear  in  this  Goart,  must  be  exe- 
cuted in  accordance  with  the  Ux  fori. 

Mr.  HirBtj  for  the  defendants,  obtained  a  rule  upon  the  plain- 
tiff's counsel,  to  file  his  warrant  of  attorney.  Whereupon,  Mr. 
E.  IngerioU  offered  to  file  a  warrant,  duly  executed  by  a  person 
who  claimed  to  be  the  attorney  in  fact  of  the  plaintiff,  by  virtue 
of  a  paper,  certified  by  a  notary  public  in  New  Orleans  to  be  a 
copy  of  an  original  power  of  attorney  taken  before  him,  and 
remaining  in  his  hands.     By  the  Code  of  Louisiana,  a  notary 

retains  the  original  and  gives  the  parties  a  copy. 
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The  Court  were  of  opinion  that  the  warrant  of  attorney  was 
insufiScient ;  and  said,  that  the  power  of  attorney,  although  exe- 
cuted in  accordance  with  the  laws  of  Louisiana,  could  not  be 
recognised  here,  the  laws  of  Pennsylvania  requiring  a  different 
form  of  execution,  and  the  production  of  the  original.  Time 
was  allowed  the  plaintiff's  counsel  to  communicate  with  his 
client  at  New  Orleans. 


In  the  District  Court  for  the  City  and  County  of  Philadelphia^ 
Miles  v.  Huber.    Winbbrener  v.  Hubbr. 

Dtcember^  1843. 

The  sheriff  cannot  charge  the  expense  of  arranging  goods  for  sale,  although 
with  a  Tiew  of  making  them  bring  a  better  price. 

This  was  an  appeal  from  a  taxation  by  the  prothonotary  of 
costs  upon  a  fi.  fa.  which  had  been  executed  by  levy  and  sale 
of  personal  property.  The  prothonotary  had  disallowed  the 
expenses  charged  by  the  sheriff  for  arranging  the  goods  for  sale, 
and  also  the  watchman's  charge.  From  this  taxation  the  sheriff 
appealed;  and  Mr.  (7.  Fallon  contended  that  these  items  were 
not  costs,  but  necessary  expenses  incurred  in  order  to  make  the 
goods  sell  to  better  advantage  and  for  the  plaintiff's  benefit,  and 
were  not  referred  to  the  prothonotary  for  taxation  as  costs. 

H.  M^Ihame^  Esq.,  contra. 

The  Court  said,  the  defendant  was  the  party  interested,  and 
any  money  so  appropriated  by  the  sheriff  would  be  his  loss ; 
dismissed  the  appeal,  and  the  taxation  was  confirmed. 

Cited  in  the  decision  of  the  Court  in  the  matter  of  the  Petition  of  Borie, 
in  re  William  R.  Leeds,  sheriff,  wherein  the  law  in  reference  to  sheriffs'  fees 
is  set  forth  in  a  most  able  opinion  by  Allison,  President  Judge  of  the  Court 
of  Common  Pleas  of  the  City  and  County  of  Philadelphia :  Legal  Intelligencer, 
October  27th,  1871. 
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♦155]        */n  the  Common  Pleas  of  Luzerne  County. 

In  the  matter  of  the  election  of  Prothonotary  of 

Luzerne  County. 

November,  1843. 

1.  Under  the  Act  of  2d  Jnlj,  1839,  requiring  that  each  ticket  roted  for  at  an 
election,  "  shall  designate,  on  the  oatside,  the  office  or  offices,  and  on  the 
inside  the  name  of  the  person  roted  for  to  fill  such  office  or  offices,"  it  was 
held,  that  a  ticket  having  the  name  of  the  candidate  on  the  inside,  and  on 
the  outside  the  words,  "  Prothonotary  and  Clerk  of  the  several  Courts  of 
Luzerne  countj,"  contained  a  sufficient  designation  for  the  office  of  ^^  Pro- 
thonotary of  the  Court  of  Common  Pleas  and  the  Clerk  of  the  Courts  of 
Quarter  Sessions,  Oyer  and  Terminer,  and  Orphans*  Court  of  the  county  of 
Luzerne,"  the  said  offices  being  filled  by  one  person ;  and  the  candidate  so 
voted  for,  having  received  a  majority  of  the  votes,  was  declared  duly  elected 
to  the  said  offices. 

2.  The  meaning  of  the  word  designate,  as  used  in  the  7th  section  of  the  Act 
of  2d  July,  1839,  is  that  the  voter  shall  indicate,  or  point  out  on  the  outside 
of  his  ticket,  by  something  known  or  determinate,  the  offices  for  which  he 
intends  to  vote. 

This  case  came  up  on  a  petition  to  set  aside  the  election  of 
Dr.  Bedford  to  the  office  of  Prothonotary,  &c.,  of  Luzerne  county. 
The  facts  of  the  case  and  the  grounds  of  objection  to  the  legality 
of  his  election,  fully  appear  in  the  opinion,  which  was  delivered 
by 

CoNYNGHAM,  P.  J. — Andrew  Bedford  is  returned  by  the  judges 
of  the  late  general  election,  as  having  received  1909  votes  for  the 
office  of  Prothonotary,  Clerk  of  the  Court  of  Quarter  Sessions, 
Oyer  and  Terminer,  and  Orphans'  Court,  being  a  majority  of 
the  votes  given,  and  therefore  duly  elected ;  but  to  this  election 
objections  have  been  duly  filed,  under  oath,  by  upwards  of  thirty 
electors,  upon  the  ground  of  the  illegal  allowance  of  votes ;  and 
this  Court,  under  the  5th  section  of  the  Act  of  2d  July,  1889, 
are  now  in  judging  of  said  election,  "  to  proceed  upon  the  merits 
thereof  and  determine  finally  concerning  the  same  according  to 
the  laws  of  this  Commonwealth." 

The  objections,  although  set  forth  in  the  petition  in  the  shape 
of  several  distinct  propositions,  yet  all  depend  upon  one  question : 
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the  legality  of  the  title  or  heading  of  the  ticket  voted  for  Dr. 
Bedford.  It  is  agreed  that  the  following  is  a  copy  of  such  title  : 
'^  Prothonotary  and  Clerk  of  the  several  Coarts  of  Luzerne 
county ;"  *and  it  is  further  agreed  that  the  ticket  voted 
for  Elias  Hoyt  and  John  Johnson,  the  other  candidates  for  ^ 
the  same  office,  were  entitled:  ''For  Prothonotary,  Clerks  of 
the  Court  of  Oyer  and  Terminer,  General  Sessions  and  Orphans' 
Court." 

To  understand  these  objections,  or  rather  the  question  upon 
which  they  depend,  it  is  necessary  to  refer  to  the  Constitution  of 
the  State,  and  the  Acts  of  Assembly  relating  to  such  elections. 

In  the  3d  section  of  art.  6  of  the  Constitution,  we  find  this 
provision,  that  ''  Prothonotaries  of  the  Supreme  Court  shall  be 
appointed  by  the  said  Court  for  the  term  of  three  years,  if  they 
so  long  behave  themselves  well.  Prothonotaries  and  clerks  of  the 
several  other  Courts,  Recorders  of  Deeds  and  Registers  of  Wills, 
shall  at  the  time  and  place  of  election  of  representatives,  be 
chosen  by  the  qualified  electors,  &c.''  The  legislature  shall  pro- 
vide by  law  the  number  of  person  in  each  county  who  shall  hold 
said  offices,  and  how  many  and  which  of  said  offices  shall  be  held 
by  one  person,  &c." 

To  carry  into  efiect  this.portion  of  the  Constitution,  the  legis- 
lature upon  the  2d  of  July,  1889,  passed  an  act  which,  among 
other  things  provides  in  the  1st  clause  of  the  1st  section,  that 
the  qualified  electors,  &c.,  shall  vote  for  Prothonotaries,  Clerks 
of  the  several  Courts,  Recorders  of  Deeds  and  Registers  of  Wills, 
for  each  county  respectively,  as  follows ;"  and  then  after  dispos- 
ing of  other  counties,  proceeds  thus,  in  the  32d  clause  of  same 
law — ''  the  qualified  electors  of  the  county  of  Luzerne  shall  elect 
one  person  to  fill  the  office  of  Prothonotary,  Clerk  of  the  Courts 
of  Quarter  Sessions,  Oyer  and  Terminer  and  Orphans'  Court.'* 
Other  sections  of  the  same  act  direct  the  manner  of  holding  such 
elections,  &c. ;  and  finally  the  7th  section  provides  that  ^'  sep- 
arate tickets  shall  be  voted  for  each  officer,  or  when  there  are 
more  than  one  office  to  be  held  by  one  person,  for  the  offices 
under  the  act ;  and  each  ticket  shall  designate,  on  the  outside, 
the  office  or  offices,  and  on  the  inside  the  name  of  the  person 

voted  for  to  fill  such  office  or  offices.'' 
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It  is  tiot  disputed  that  the  late  general  election  was  duly 
advertised  and  holden ;  and  it  is  also  admitted  that  if  the  votes 
now  claimed  by  Dr.  Bedford  were  legally  appropriated  by  the 
judges  in  their  counting  and  return  to  the  proper  offices,  then 
that  Dr.  B.  did  receive  a  clear  legal  majority  of  the  votes  for  such 
i^-ttzn-i  offices,  and  is  entitled  to  hold  them.  It  is  contended, 
however,  that  under  the  law  as  above  quoted  by  us,  all 
these  votes  assigned  to  Dr.  B.  are  illegal,  because  on  the  outside 
of  the  ticket  all  the  offices  voted  for  were  not  particularly  and  by 
name  designated,  though  on  the  inside  the  name  of  the  person 
was  correct. 

It  would  seem  that  the  legislature  do  not,  in  so  many  words, 
require  the  offices  on  the  outside  to  be  designated  by  name,  as  in 
relation  to  the  person  to  be  voted  for ;  they  require  his  name  to 
be  on  the  inside :  the  ticket  is  simply  to  designate  the  offices  on 
the  outside.  What  is  the  meaning  of  the  term  '^  designate  ?" 
By  the  dictionary,  we  learn  that  it  means  ^^  to  show  or  point  out, 
to  indicate  by  description  or  by  something  known  or  determinate ;" 
taking  this  meaning,  let  us  apply  it  to  the  case  before  us.  At  an 
election,  duly  advertised  to  receive  votes  to  fill  expected  vacan- 
cies in  certain  offices,  to  wit :  Prothonotary,  Clerk  of  the  Quarter 
Sessions,  Oyer  and  Terminer,  and  Orphans'  Court  of  Luzerne 
county,  being  all  by  the  law  recognised  clerkships  in  all  or  any 
Court  in  such  county  (the  Act  of  Assembly  controlling  such 
election,  providing  that  to  supply  these  several  vacancies,  each 
voter  should  vote  but  one  ticket,  containing  the  name  of  one  in- 
dividual within,  and  on  the  outside  designating  the  offices  intended 
to  be  voted  for,  thus  requiring  that  a  vote  to  be  given  for  one  of 
the  offices  musj;,  to  be  available,  be  given  for  all),  a  voter  hands 
to  the  inspector  a  ticket,  having  the  name  of  Andrew  Bedford 
within,  and  on  the  outside  the  words  "  Prothonotary"  (admitted 
to  be  sufficiently  definite,)  "  and  Clerk  of  the  several  Courts  of 
Luzerne  county,"  comprehending  the  other  offices  necessarily  to 
be  voted  for  in  connection  with  the  former  office  and  only  these ; 
does  not  such  voter  indicate  or  point  out  by  something  known  or 
determinate,  the  offices  for  which  he  intends  to  vote  7  Who  could 
be  deceived  by  this  ticket,  or  how  could  there  be  any  mistake  or 

misconception  ?     General  terms,  it  is  true,  are  used ;  but  as  by 
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them,  each  Court  haying  a  clerkship  was  included  (and  so  by 
law  should  have  been  included),  it  would  be  to  all  reasonable  cer- 
tainty, as  complete  a  designation  of  the  offices,  as  if  the  name  of 
each  Court  had  been  particularly  given.  It  would  seem  to  the 
Court  only  necessary  to  state  this  proposition  to  have  it  fully  un- 
derstood ;  language  or  argument  could  not  make  it  clearer.  The 
intention  of  the  legislators  of  1839,  was  not  to  take  away  the 
rights  of  their  constituents  *by  technical  niceties  and 
subtleties,  but  to  protect  them  by  legislation,  subject  to  ^ 
fair  and  reasonable  construction.  If,  as  in  some  of  the  counties 
of  this  Commonwealth,  the  clerkships  of  the  Court  had  been 
divided  among  two  or  more  individuals,  a  description  of  such 
general  terms  might  be  considered  so  vague,  as  not  to  point  out 
the  respective  offices  with  certainty,  and  such  an  objection  might 
perhaps  prevail :  but  Luzerne  county,  as  already  stated,  is  dif- 
ferently situated. 

The  construction  now  adopted  is  strengthened  by  the  considera- 
tion of  the  language  used  in  the  section  of  the  Constitution  above 
quoted,  and  the  consequent  action  of  the  Assembly  thereon. 
After  disposing  of  the  office  of  the  Supreme  Court,  the  constitu- 
tion states,  "  the  Prothonotary  and  Clerks  of  the  several  Courts 
shall  be  elected,  &c.,"  and  also  that  the  legislature  shall  decide 
'^  how  many  and  which  of  said  offices  shall  be  held  by  one  per- 
son.*' Now  the  legislature  of  1839  had  no  difficulty  in  under- 
standing that  the  general  words  first  quoted,  designated  all  the 
Courts  of  the  Commonwealth  having  clerks,  except  the  Supreme 
Court,  and  therefore  passed  the  Act,  using  in  the  1st  clause  the 
same  words,  and  then  specifiying  what  offices  in  each  county  cov- 
ered by  such  general  words,  should  be  held  by  one  or  more  per- 
sons. Surely  it  cannot  be  an  unfair  argument  to  contend  that  if 
an  humble  voter,  in  order  to  designate  certain  offices,  uses  similar 
language  to  that  employed  in  the  Constitution  for  the  same  pur- 
pose, and  which  to  the  legislature  was  perfectly  clear,  it  is  the 
duty  of  a  Court  in  judging  ''  of  the  merits"  of  an  election,  to 
allow  such  vote,  and  not  cast  it  aside  upon  the  showing  of  his 
following  so  high  an  example.  If  the  Constitution  did  indicate 
to  the  legislature  the  offices,  about  which  they  were  called  upon 
to  legislate,  we  cannot  see  why  the  designation  on  the  outside  of 
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the  tickets,  in  the  present  case,  does  not  with  equal  clearness,  in- 
dicate to  the  Court  at  this  time  the  ofiSces  for  which  the  votes 
were  intended. 

The  titles  or  heading  of  the  tickets  given  for  Messrs.  Hojt  and 
Johnson,  the  other  candidates  for  the  offices  now  in  contention, 
considering  the  misnomer  of  the  Court  of  Quarter  Sessions  and 
the  absence  of  the  name  of  the  county,  it  may  well  be  said  are 
at  least  as  indefinite  and  uncertain,  if  not  more  so,  than  those 
given  for  Dr.  Bedford ;  but  we  do  not  mean  to  decide,  that  if 
either  of  them  had  had  a  majority  of  votes,  the  election  could 
*1  ^Ql  *have  been  availably  contested.  A  reasonable  rule  is  to 
be  adopted  in  the  construction  of  the  Act  of  Assembly ; 
and  the  vacancies  being  in  Luzerne  county,  with  the  votes  there 
given  under  a  description  generally  correct,  their  tickets  could 
be  properly  counted. 

We  have  already  said  that  the  words  of  the  act  are  to  receive 
a  reasonable  construction.  It  is  evident  that  in  the  use  of  the 
word  designate,  any  clear  description  of  the  offices,  about  which 
there  could  be  no  mistake  or  misapprehension,  would  be  sufficient, 
and  we  cannot  see  how  there  could  be  any  in  the  present  case. 
If  we  were  now  to  adopt  the  strict  rule  asked  for  on  the  part  of 
the  objectors,  that  the  vote  must  be  judged  of  by  the  title  alone 
and  by  reference  to  nothing  extrinsic,  we  do  not  hesitate  to  say, 
that  the  election  of  each  successful  candidate  for  office,  voted  for 
at  the  late  election  in  this  county  and  probably  throughout  the 
state,  might  be  set  aside.  We  have  before  us  the  tickets  of  both 
parties  headed  simply  "  Canal  Commissioners :"  if  confined  to  the 
words  on  the  tickets  as  to  the  name  of  office,  we  should  be  at  a 
loss  to  know  where  to  apply  such  votes,  and  yet  when  we  know 
that  canal  commissioners  of  the  State  of  Pennsylvania  were  to  be 
voted  for  at  the  election,  we  can  have  no  doubt  about  their  appli- 
cation. 

Again :  Messrs.  Bidlack  and  Willets  were  both  voted  for  by 
tickets  headed,  " For  Congress,"  or  "Congress,"  and  Messrs. 
Merrifield  and  Butler  by  tickets  headed  "  For  Assembly;"  yet  the 
Congress  of  the  United  States  is  composed  of  Senators  and  a 
House  of  Representatives,  and  the  Assembly  of  Pennsylvania  is 
also  composed  of  a  Senate  and  House  of  Representatives  ;  still 
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• 

no  one  has  any  difficulty  in  knowing  and  understanding  from 
the  tickets  and  the  uniform  mode  in  which  such  tickets  have  al- 
ways been  entitled,  that  Mr.  Bidlack  is  elected  a  member  of  the 
House  of  Bepresentatiyes  of  the  United  States,  and  Messrs. 
Merrifield  and  Butler  members  of  the  House  of  Representatives 
of  Pennsylvania,  though  in  neither  case  the  name  of  the  office  is 
correctly  used.  The  other  tickets  were  headed  respectively 
"Commissioner,"  "Treasurer,"  "Auditor,"  and  yet  the  judges  of 
the  election,  unquestionably  with  correctness,  returned  the  votes 
as  given  for  county  commissioner,  county  treasurer,  and  county 
auditor  of  this  county. 

The  court  therefore  in  the  present  case,  think  that  the  votes 
*com plained  of  were  properly  allowed  to  Andrew  Bedford, 
and  that  the  judges  of  the  election  were  correct  in  stating  ^ 
that  they  were  given  for  the  several  offices  mentioned  in  the  re- 
turn ;  and  do  dismiss  the  complaint,  and  decree  therefore  that 
Andrew  Bedford,  at  the  late  general  election,  was  duly  elected 
Prothonotary  of  the  Court  of  Common  Pleas  and  Clerk  of  the 
Courts  of  Quarter  Sessions,  Oyer  and  Terminer,  and  Orphans' 
Court  of  the  county  of  Luzerne,  and  further  order  that  the  Pro- 
thonotary certify  this  decree  to  the  Governor  of  this  Com- 
monwealth. 


In  the  Common  Pleas  of  OKnUm  County. 

In  the  matter  op  the  Election  of  Prothonotary  in  Clin- 
ton County. 

December  Term^  1843. 

1.  If  a  ticket  polled  at  an  election,  refer  the  election  officers  to  the  law  re- 
qniring  and  regelating  the  election,  bj  something  known  and  determinate 
and  with  reasonable  certainty,  the  designation  on  the  ticket,  thongh  not 
full,  must  be  construed  conformably  with  the  law. 

2.  Where  several  county  officers  are  united  in  one,  although  the  designation 
on  the  outside  of  the  ticket  does  not  enumerate  the  several  offices,  it  is 
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sufficient  if  it  contain  enough  to  refer  the  officers  of  the  election,  with  con- 
venient certainty,  to  the  enumeration  contained  in  the  Act  of  2d  July,  1839. 
3.  In  the  county  of  Clinton,  the  offices  of  the  Prothonotarj  of  the  Court  of 
Common  Pleas,  Clerk  of  the  Court  of  Oyer  and  Terminer,  Orphans'  Court, 
and  Court  of  Quarter  Sessions,  Register  of  Wills  and  Recorder  of  Deeds,  are 
filled  by  one  person.  Tickets  were  polled  at  the  election  in  October,  1843, 
containing  in  the  inside  the  name  of  the  person  voted  for,  and  on  the  outside 
the  words,  *^  Prothonotary,  Register,  Recorder,  &c."  Held,  that  the  tickets 
designated  sufficiently  all  the  other  offices,  within  the  meaning  of  the  Act 
of  2d  July,  1839,  and  the  person  voted  for  having  received  a  minority  of 
votes,  was  declared  duly  elected. 

The  facts  of  the  case  appear  in  the  opinion  of  the  Court,  de- 
livered by 

Woodward,  P.  J. — Under  the  Constitution  of  1790  the  Gover- 
nor appointed  Prothonotaries  of  the  Courts  of  Common  Pleas, 
Clerks  of  the  Courts  of  Oyer  and  Terminer  and  General  Jail  De- 
*1611  ^^^^^7'  Orphans'  Court  '*'and  Court  of  Quarter  Sessions  of 
the  Peace,  and  Register  of  Wills  and  Recorder  of  Deeds  in 
the  several  counties  of  the  Commonwealth.  The  amended  Consti- 
tution of  1838  took  the  appointment  of  these  officers  out  of  the 
hands  of  the  Executive,  and  made  them  elective  by  the  people, 
and  enjoined  the  first  legislature  under  the  new  Constitution  to 
'^  provide  by  law  the  number  of  persons  in  each  county  who  shall 
hold  said  offices,  and  how  many  and  which  of  said  offices  shall  be 
held  by  one  person."  In  pursuance  of  this  constitutional  injunc- 
tion, the  legislature  on  the  2d  day  of  July,  18S9,  passed  an  Act 
of  Assembly  providing  for  the  election  of  one  or  more  persons  to 
fill  these  offices  in  the  several  counties.  Clinton  county,  not 
then  organized,  is  not  mentioned  in  this  act,  but  the  next  year, 
on  the  14th  day  of  April,  1840,  they  enacted  that  the  qualified 
electors  of  the  county  of  Clinton  should  elect  one  person  to  fill 
all  of  the  above  named  offices ;  and  at  the  general  election  in 
October,  1840,  Philip  Krebs  was  elected  to  fill  these  offices  for 
three  years  under  this  law.  The  second  election  occurred  in 
October  of  the  present  year,  and  the  judges  of  the  election  made 
returns  from  the  several  townships  of  the  county,  and  having 
met  and  examined  them,  all  certified  that  ^^  for  the  office  of  Pro- 
thonotary, Register  and  Recorder,  Clerk  of  the  Orphans'  Court, 
Quarter  Sessions  and  Oyer  and  Terminer,"  William  Fearon,  Jr. 
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had  823  votes,  and  Philip  Krebs  had  634,  and  that  the  said  William 
Fearon,  Jr.  ^ras  duly  elected. 

By  the  6th  section  of  the  Act  of  2d  July,  1839,  already  re- 
ferred to,  this  return  is  subject  to  the  "  inquiry,  determination 
and  judgment  of  this  Court  upon  complaint  in  writing,  of  thirty 
or  more  of  the  qualified  electors  of  the  county,  of  undue  election 
or  return  of  any  such  officer,  and  the  said  Court  shall,  in  judg- 
ing concerning  such  election,  proceed  upon  the  merits  thereof, 
and  shall  determine,  finally,  concerning  the  same,  according  to 
the  laws  of  this  Commonwealth."  Thirty-five  qualified  electors 
of  the  county  of  Clinton  have  complained  to  us  in  writing,  that 
the  election  and  the  return  of  William  Fearon,  Jr.  for  the  offices 
in  question  were  undue,  in  "that  the  tickets  polled  for  William 
Fearon,  Jr.  were  only  for  Prothonotary,  Register,  Recorder,  &c., 
and  not  for  Prothonotary,  Clerk  of  the  Court  of  Oyer  and  Termi- 
ner, General  Quarter  Sessions,  and  Orphans'  Court,  Register  of 
Wills  and  Recorder  of  Deeds,  as  required  by  law."  It  is  admitted 
that  *all  the  tickets  polled  for  William  Fearon,  Jr.,  were  ri^^on 
designated  on  the  outside  as  follows:  "Prothonotary, 
Register,  Recorder,  Clerk  of  Orphans'  Court,  Quarter  Sessions 
and  Oyer  and  Terminer." 

Inasmuch  as  the  election  was  properly  conducted,  and  no 
other  irregularity  is  complained  of  than  the  imperfect  designa- 
tion of  Mr.  Fearon's  tickets,  the  single  question  presented  for 
our  decision,  is  whether  that  designation  made  the  election  or  the 
return  of  the  judges  who  conducted  it,  "  undue  "  within  the  mean- 
ing of  the  5th  section  of  the  Act  of  2d  July,  1839. 

The  substance  of  the  article  is,  that  the  offices  which  are  the 
object  of  this  contest,  have  acquired  from  our  constitution  and 
laws,  and  from  executive  commissions,  certain  names,  styles  and 
titles  by  which  alone  they  can  be  certainly  known,  and  that  as 
these  were  not  used  to  designate  Mr.  Fearon's  tickets,  the  elec- 
tion officers  had  no  right  to  infer  that  he  was  elected  to  the 
offices  in  question,  and  that  this  Court  on  principles  of  law  can- 
not so  infer. 

It  is  apparent  that  neither  the  tickets  of  Mr.  Fearon  or  Mr. 
Krebs  bore  the  full  and  exact  titles  of  the  offices  at  which  they 
were  both  aiming ;  but  it  is  claimed  on  the  part  of  Mr.  Ejrebs 
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(and  Mr.  Fearon  is  not  in  a  condition  to  dispute  the  claim),  that 
his  tickets  do  substantially  and  sufficiently  indicate  the  offices 
sought  for.  It  is  necessary  to  bear  constantly  in  mind  that  the 
heading  of  the  tickets  does  not  create  the  office  or  bestow  it  on 
the  man  of  the  people's  choice.  The  constitution  and  the  laws 
have  established  these  offices  and  have  vested  them  in  such 
individuals  as  the  people  from  time  to  time  shall  select.  The 
virtue  of  a  ticket  is  in  the  name  it  bears.  The  style  and  title  of 
it  are  useful  only  to  direct  the  persons  who  conduct  the  election, 
where  to  apply  the  name  it  bears.  Accordingly  the  7th  section 
of  the  Act  of  1839,  under  which  this  election  was  held,  and  the 
present  contest  is  being  waged,  enacts,  that  ^^  each  ticket  shaU 
designate  on  the  outside,  the  office  or  offices,  and  on  the  inside 
the  name  of  the  person  voted  for  to  fill  such  office  or  offices." 
Judge  Conyngham  in  his  very  able  opinion  recently  delivered  in 
the  case  of  Dr.  Bedford  in  Luzerne  county,  and  which  has  been 
freely  used  on  both  sides  in  the  argument  of  the  case  before  us, 
adopted  from  the  dictionary  the  meaning  of  this  word  '^  designated,*' 
♦16S1  **®  follows:  "To  show  or  point  out,  to  indicate  by  de- 
scription or  by  something  known  or  determinate."  We 
adopt  it  also,  and  proceed  to  say  that  the  legislature  intended 
that  each  voter  when  he  delivered  his  ticket  to  the  inspector  of 
the  election,  should  place  on  the  outside  of  it  such  words  of  defi- 
nition or  reference,  as  would  leave  no  reasonable  doubt  in  the 
mind  of  the  inspector  as  to  the  disposition  he  was  to  make  of  the 
ticket.  And  this  is  all  that  a  designation  can  do.  It  has  no  legal 
efficacy  in  conferring  the  office.  The  candidate  in  the  majority 
does  not  hold  his  office  by  virtue  of  the  outside  inscription  upon 
his  ticket.  It  is  no  part  of  his  title.  He  holds  the  office  first, 
because  it  was  established  by  law,  next,  because  by  law  the  elec- 
tors were  authorized  to  confer  it  on  whom  they  pleased,  and 
finally  because  a  majority  of  the  electors  have  manifested  their 
preference  that  he  should  fill  the  office  so  established  by  law  and 
placed  at  their  disposal.  In  no  part  of  the  process  must  the  law 
of  the  office  be  lost  sight  of.  Only  by  reference  to  the  law,  do 
we  know  what  offices  are  established ;  what  ones  of  those  that  are 
established  are  subject  to  the  popular  will,  and  how  many  of  these 

are  to  be  filled  by  the  individual  about  to  be  voted  for.     The  offices 
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in  question  were  not  formerly  the  subject  of  suffrage,  now  they 
are.  In  some  counties  they  are  distributed  among  six  individuals ; 
in  some  among  five ;  in  some  among  four ;  in  some  among  three  ; 
in  some  among  two,  and  in  some,  including  Clinton,  they  are  all 
united  in  one  man.  These  varieties  are  the  result  of  positive  pub- 
lic enactments,  and  every  man  who  votes  is  to  take  notice  of  the 
provisions  of  these  enactments,  and  is  to  exercise  his  right  of  suf- 
frage in  accordance  with  them.  In  this  county,  where  these  six 
offices  are  by  law  united  in  one  man,  he  is  to  vote  them  all  to  the 
candidate  of  his  choice  by  a  single  stroke  ;  and  he  must  put  upon 
his  ticket  such  a  designation  as  will  reasonably  inform  the  officers 
in  charge  of  the  election,  whom  he  wants  to  fill  these  six  offices. 
But  they  know  the  law  which  has  associated  these  six  offices, 
and  it  is  not  necessary  that  the  voter  should  write  out  for  their 
guidance,  the  exact  legal  title  and  description  of  the  several 
offices.  He  must  designate ;  but  to  designate  is  to  indicate  by 
description  or  by  something  known  and  determinate.  There  is 
the  law,  '^  known  and  determinate,"  and  whatever  would  with 
reasonable  certainty  refer  the  election  officers  to  that  law  which 
unites  these  ^several  offices,  would  be  a  sufficient  designa-  r:|ei^4 
tion.  Id  cerium  est  quod  certum  reddi  potest.  Although 
the  designation  on  the  ticket  does  not  enumerate  the  several 
offices,  it  is  sufficient  if  it  contain  enough  to  refer  the  officers  of 
election,  with  convenient  certainty,  to  the  enumeration  contained 
in  the  Act  of  Assembly  which  unites  the  offices  and  authorizes 
the  election.  Did  the  tickets  of  Mr.  Fearon  contain  a  designa- 
tion within  this  rule?  Three  offices  of  six  are  mentioned,  the 
first  being  the  same  which  is  first  mentioned  in  the  Act  of 
Assembly,  and  then  the  particle,  &c.,  is  added.  Does  not  this 
&c.  imply  the  other  three  of  the  six  offices  which  have  been  joined 
together  by  public  law  7  If  it  does  not,  what  does  it  mean  ?  If 
a  statute  specified  these  six  offices,  and  afterward  spoke  of  the 
offices  of  prothonotary,  &c.,  established  rules  of  construction 
would  require  us  to  intend  the  other  five  specified  offices.  So  it 
would  be  in  a  deed  or  will,  where  several  substantial  things  were 
once  enumerated,  and  afterward  referred  to  by  expressing  one  or 
more  of  them,  and  adding  &c.  for  the  rest.     Why  should  not  this 

particle  of  our  language  have  the  same  legal  effect  when  used  in 
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an  expression  of  the  popular  voice,  that  we  give  to  it  in  a  statute, 
a  deed  or  will?  No  sulBSicient  reason  has  heen  assigned,  and 
none  can  be  imagined.  The  Act  of  Assembly  invites  the  citizen 
to  vote  for  one  man  to  fill  six  specified  and  enumerated  offices ; 
and  as  there  are  other  officers  to  be  voted  for  at  the  same  election, 
it  commands  the  voter  to  so  designate  the  ticket  he  intends  to 
apply  to  these  six  offices,  as  will  enable  the  inspector  and  judge 
of  the  election  to  make  the  application  to  them  and  not  elsewhere. 
The  voter  comes  forward  under  that  act  and  on  the  ticket 
intended  for  these  six  offices  he  mentions  three  of  them,  and 
adds,  fcc. 

With  the  law  before  him,  would  any  man  err  in  disposing  of 
that  ticket  ?  We  think  not,  and  if  not,  then  it  was  a  sufficient 
designation.  It  is  true  that  if  the  heading  of  Mr.  Fearon's 
ticket  is  looked  at  only,  and  construed  irrespective  of  the  Act  of 
Assembly  which  called  those  tickets  into  existence,  we  cannot 
intend  the  offices  in  question  any  more  than  we  can  any  other 
offices.  The  &c.  would  not  necessarily  point  to  the  clerkships 
of  the  Courts,  if  we  were  determined  to  see  nothing  and  know 
nothing  but  the  heading  of  the  tickets;  but  then  this  would 
violate  all  sound  principles  of  construction.  We  must  give 
*1651  *^^^^9  ^  possible,  to  the  &c.,  as  well  as  to  every  other 
word  the  voters  have  used,  and  therefore  we  cannot  shut 
our  eyes  on  the  Act  of  Assembly  which  they  had  in  view  when 
they  prepared  and  voted  their  tickets.  They  must  be  taken  to- 
gether, and  the  designation  of  the  tickets  must  be  construed  in 
the  light  of  the  statute.  So  construing  it,  we  hold  that  the  strict 
legal  signification  and  effect  of  the  Jcc,  added  to  the  words  pro- 
thonotary,  register,  recorder,  on  the  tickets,  is  to  suggest  the 
other  three  offices  which  the  statute  has  united  to  these.  This 
interpretation  of  &c.  is  sanctioned  by  that  operation  of  the  mind 
which  every  man  is  conscious  of  within  himself.  On  looking  at 
a  ticket  headed  ^^Prothonotary,  Register,  Recorder,  &c.,"  and 
knowing  that  the  clerkships  of  the  Courts  have  been  united  to 
these  offices  in  this  county  by  law,  one  instinctively  unites  them 
in  his  thoughts.  The  mind  cannot  be  kept  back  from  the  con- 
viction that  such  a  union  was  intended  by  the  ticket.     It  rushes 

to  it  with  the  rapidity  of  thought,  and  it  requires  evidence  to 
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raise  a  doubt.  The  officers  who  conducted  the  late  election  in 
the  several  townships,  understood,  without  the  least  concert,  to 
what  offices  the  &c.  pointed ;  the  judges  who  made  the  return 
agreed  to  the  same  thing,  and  not  one  of  the  eight  hundred  and 
twenty-three  men  who  polled  the  tickets  with  the  &c.  on,  has 
complained  that  his  designation  was  misunderstood.  Nay  more ; 
the  very  men  who  contest  this  election,  and  all  of  these  six 
hundred  and  thirty-four  citizens  who  voted  for  Mr.  Erehs,  must 
have  understood  it  in  the  same  way,  for  the  sheriff's  proclamation 
warned  them  to  vote  for  "  one  person  to  fill  the  offices  of  pro- 
thonotary,  register,  recorder,  &c.  ;'*  and  they  do  not  seem  to 
have  been  at  any  loss  about  what  offices  they  should  associate 
with  those  which  the  sheriff  named.  To  say  that  the  Act  of  As- 
sembly guided  them,  is  to  interpret  the  sheriff's  proclamation 
with  a  reference  to  that  law,  which  is  exactly  what  we  insist  on 
doing  in  behalf  of  those  citizens  who  used  the  same  designation 
the  sheriff  used.  Seeing,  therefore,  that  the  whole  body  of  elec- 
tors in  this  county  have  apprehended  &c.  alike,  and  according  to 
its  legal  signification,  it  would  be  the  extremity  of  hypercriticism 
in  us  to  affect  to  misunderstand  it.  The  truth  is,  we  are  not  to 
seek  for  pretexts  for  misunderstanding  the  popular  voice.  We 
should  rather  strive  to  accept  such  a  construction  of  the  language 
they  use  as  will  effectuate  the  object  in  view.  We  concur  fully 
*in  the  general  views  expressed  by  Judge  Conyngham  on  r*-i^c 
this  head  in  the  opinion  before  referred  to ;  and  as  that 
opinion  has  been  published  we  need  not  repeat  his  views. 

We  need  only  to  add,  that  we  see  nothing  ^' undue"  in  either 
the  "election  or  return  "  of  William  Fearon,  Jr.,  "judging  ac- 
cording to  the  laws  of  this  Commonwealth,"  and  therefore  the 
majority  must  prevail. 

In  parting  with  Mr.  Erebs,  we  cannot  deny  ourselves  the 
pleasure  of  bearing  cordial  testimony  to  the  fidelity,  ability  and 
politeness  with  which  he  has  served  the  public  and  ourselves  in 
the  offices  which  he  is  about  to  leave.  If  his  successor  shall 
serve  them  as  well,  the  public  will  have  ho  reason  to  regret  their 
choice. 

The  decree  of  the  Court  is,  that  William  Fearon,  Jr.,  was 

duly  elected  Prothonotary  of  the  Court  of  Common  Pleas,  Clerk 
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of  the  Court  of  Oyer  and  Terminer  and  General  Jail  Delivery, 
Orphans'  Court  and  Court  of  Quarter  Sessions  of  the  Peace, 
Register  of  Wills  and  Recorder  of  Deeds  in  and  for  the  county 
of  Clinton,  that  the  contested  election  is  determined  in  favor  of 
the  said  William  Fearon,  Jr.,  and  that  the  Prothonotary  of  this 
county  immediately  certify  to  the  Governor  this  decree. 

The  following  point  ruled  in  this  case,  which  is  not  noticed  in 
the  opinion,  was  subsequently  furnished  by  Judge  Woodward,  to 
the  editor  of  the  Pennsylvania  Law  Journal. 

The  Act  of  1889,  regulating  these  elections  and  the  mode  of 
contesting  them,  requires  a  petition  to  the  Court  of  Common  Pleas 
to  be  signed  by  thirty  qualified  voters,  and  filed  with  the  Pro- 
thonotary within  ten  days  after  the  election,  setting  forth  the 
grounds  on  which  the  election  is  contested;  the  facts  of  said 
petition  to  be  verified  by  the  affidavit  of  two  of  the  petitioners. 
Fearon's  election  was  contested  by  a  petition  signed  by  thirty- 
five  qualified  electors,  attested  by  the  oaths  of  two  and  filed 
within  ten  days  after  the  election ;  but  when  the  Court  sat,  and 
before  the  subject  was  taken  up,  ten  of  those  petitioners  pre- 
sented to  the  Court  another  petition,  setting  forth  that  their 
names  had  been  procured  to  the  contesting  petition  by  falsehood 
and  deception,  as  to  the  object  in  view,  and  praying  that  they 
might  withdraw  them,  and  declaring  that  they  did  not  and 
would  not  contest  the  election.  On  the  ground,  therefore,  that 
*less  than  thirty  petitioners  were  contesting  this  election, 
counsel  objected  to  the  Court  proceeding  in  the  matter.      *- 

But  the  objection  was  overruled  by  the  Court,  on  the  ground 
that  jurisdiction  attached  from  the  moment  the  petition  was 
filed ;  and  as  the  act  required  it  to  be  filed  within  ten  days  after 
the  election,  a  portion  of  the  petitioners  could  not  prevent  inquiry 
into  the  election  by  waiting  till  the  ten  days  had  elapsed,  and 
then  withdraw  their  names  from  the  contest ;  that  such  a  pro- 
cedure would  enable  a  few  individuals  to  shut  out  all  inquiry 
into  a  defective  election,  and  would  defeat  the  provisions  of  the 
statute,  and  could  not  therefore  be  tolerated. 
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In  the  Quarter  Sesiions  of  Centre  County. 
Commonwealth  v.  Lyons  bt  al. 

•  November,  1843. 

Where  works  were  erected  on  the  waters  of  a  stream  in  Centre  countj,  which 
corrupted  the  waters  in  an  adjoining  county,  held,  the  indictment  could  be 
sustained  in  Centre  countj-. 

Thb  principal  question  in  this  case  was,  whether  the  indict- 
ment coald  be  prosecuted  in  Centre  countj,  the  injury  com- 
plained  of  being  sustained  by  citizens  of  Huntingdon  county. 
The  facts  which  raised  this  question  were  as  follows : 

The  defendants  were  iron  masters,  whose  furnace,  forge,  mills, 
&c.,  were  situated  on  Spruce  creek  in  Centre  county,  near  the 
line  of  Huntingdon  county ;  and  they  were  the  owners  and  pro- 
prietors of  all  the  land  over  which  Spruce  creek  ran  from  their 
establishment  to  the  county  line.  For  the  purpose  of  preparing 
their  pipe-ore  for  use,  they  had  erected  near  their  furnace  and 
on  their  own  land,  a  washing  machine,  through  which  they 
passed  the  ore  and  cleansed  it  of  all  its  impurities ;  but  these 
corrupted  the  waters  of  the  stream,  so  that  the  inhabitants  living 
below  in  Huntingdon  county  could  not  have  the  enjoyment  of 
these  waters  in  as  full  a  manner  as  they  were  used  to  have. 

For  the  defendants,  Blanchard  and  Curtain  insisted  that  the 
offence  was  consummated  in  Huntingdon  county;  that  the 
^defendants  could  annoy  nobody  in  Centre  county,  be-  rn^-tf^Q 
cause  the  stream  was  in  their  possession  until  it  had 
passed  into  Huntingdon ;  and  if  they  there  discharged  it  cor- 
rupted, they  were  liable  to  indictment  there  and  not  elsewhere. 

WMdnvs  and  M^CaUisterj  for  the  Commonwealth,  argued 
that  the  act  complained  of  was  done  in  Centre  county;  that  this 
stream  being  a  watercourse,  all  the  citizens  of  the  Common- 
wealth had  an  interest  in  its  flowing  iu  its  purity,  and  that  if  it 
was  corrupted  it  was  done  in  Centre,  the  offence  was  complete 

there,  and  however  the  consequences  of  this  offence  might  extend 
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into  the  adjoining  county,  it  was  indictable  only  where  it  was 
perpetrated. 

Authorities  cited:  Hawk.  P.  C.  p.  221,  fo.  ed.  sec.  87;  3 
Penna.  R.  180 ;  8  Rawle  266 ;  8  Black.  Com.  217 ;  4  Black. 
Com.  167 ;  Russell  on  Crimes  297 ;  1  Burr.  R.  336 ;  1  S.  & 
R.  219;  13  Id.  408;  2  Ld.  Raym.  763-9;  Coke's  R.  59; 
1  Dal.  151 ;  1  Chit.  Crim.  L.  146 ;  statute  2  &  8  Edward  YI. 
chap.  24. 

The  Court  (Woodward,  P.  J.)  held  the  indictment  to  be  well 
prosecuted  in  Centre  county,  and  the  defendants  were  convicted 
and  judgment  was  entered  upon  the  verdict. 


♦179]       *In  the  DiMtrict  Court  of  Allegheny  County. 

The  Monokoahela  Navigation  Co.  v.  Gborqb  Lbdlib. 

Ncvember  Term^  1843. 

1.  An  attachment  execution  under  the  Act  of  16th  June,  lS36f  relating  to 
executions,  does  not  lie  on  a  judgment  obtained  against  a  corporation. 

2.  Whether  a  debt  on  which  plaintiff  has  obtained  judgment,  can  be  attached. 
Qtttfre. 

3.  As  between  the  parties  to  a  suit,  the  levj  and  seisure  of  property  under  a 
fi,  fa,  is  a  satisfaction  of  the  judgment  pro  tanto :  and  to  that  extent  the 
defendant  is  not  liable  on  attachment  execution,  issued  after  the  levy  and 
seizure,  on  a  judgment  obtained  against  the  plaintiff. 

4.  After  a  sheriff  has  returned  to  a  ^.  /a.  <<  money  made,''  if  application  be 
made  to  the  Court  for  leaye  to  the  sheriff  to  apply  the  plaintiff's  money  to 
an  execution  held  by  the  sheriff  against  him,  it  will  be  granted  of  course, 
unless  some  bond  fide  assignee  interferes  with  a  prior  claim. 

The  opinion  of  the  Court  on  a  case  stated,  was  delivered  bj 
Oriee,  p.  J. — The  money  levied  by  the  sheriff  in  this  case, 
was  brought  into  Court.  Mr.  Williams  asked  leave  to  take  it 
out,  claiming  as  assignee  of  the  judgment.  Mr.  Loomis,  on 
behalf  of  Bills  and  Woodward,  also  claimed  to  have  the  money 
on  an  execution  attachment  issued  by  them  against  the  Monon- 
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gahela  Nayigation  Company,  and  served  on  Ledlie  before  the 
money  was  *paid :  wherefore  the  parties  agreed  to  submit 
the  matter  to  the  Court  on  a  case  stated :  all  the  material  '- 
facts  of  which  may  be  thus  briefly  stated. 

Plaintiffs'  execution  was  levied  on  the  personal  property  of 
the  defendant,  sufficient  to  satisfy  the  debt.  The  property  was 
advertised  by  the  sheriff  on  the  16th  of  October,  to  be  sold  on 
the  24th  October,  and  afterwards  postponed  on  the  assurance  of 
defendant  that  he  would  raise  the  money,  which  he  did  before 
the  return  day  of  the  execution.  On  the  25th  of  October,  Bills 
and  Woodward  issued  their  execution  attachment,  on  their  judg- 
ment against  the  company,  which  was  served  on  George  Ledlie 
as  garnishee  on  the  same  day ;  since  which  time,  the  Mononga- 
hela  Navigation  Company  have  made  a  band  fide  assignment  of 
their  judgment  against  Ledlie.  Shall  the  assignee  or  the  attach- 
ment have  the  money  ? 

Two  objections  have  been  taken  to  this  attachment.  1st.  That 
the  process  of  execution  attachment  does  not  lie  against  a  corpo- 
ration. 2d.  That  the  property  of  the  defendant  being  levied  on 
to  the  full  amount  of  the  debt,  was  no  longer  in  the  hands  of  the 
defendant,  but  it  was  in  gremino  hgiSy  into  which  say  the  learned 
counsel,  no  profane  hand  can  with  propriety  be  put,  even  under 
the  pretence  of  an  attachment. 

We  think  both  the  objections  taken  to  this  attachment  are 
valid. 

The  Act  of  16th  of  June,  1836,  concerning  executions,  has 
made  separate  and  distinct  provisions  for  the  manner  in  which 
plaintiffs  shall  have  execution,  as  against  natural  persons  and 
corporations.  The  19th  and  several  subsequent  sections  of  this 
act,  notwithstanding  the  apparent  generality  of  its  phraseology, 
evidently  contemplated  a  system  applicable  to  natural  persons 
alone.  They  provided  for  an  execution  against  the  body  of  the 
defendant :  they  exempt  his  wearing  apparel,  beds,  &c.,  from 
levy  and  sale,  besides  other  like  provisions,  wholly  inapplicable 
to  corporations.  The  75th  section  of  the  same  act,  directs  the 
form  in  which  execution  shall  issue  in  judgments  against  other 
than  municipal  corporations,  and  how  the  same  shall  be  levied 

and  executed ;  and  in  case  satisfaction  of  the  judgment  be  not 
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obtained  in  the  mode  provided  by  that  section  (by  levy  on  the 
personal  chattels,  money  or  land  of  the  corporation),  the  73d 
and  two  following  sections  give  a  further  remedy  by  a  writ  of 
^^Q^-|  ^sequestration.  By  this  writ,  all  the  goods,  chattels, 
credits,  &c.,  of  the  corporation  are  seized,  and  put  into 
the  hands  of  a  sequestrator  appointed  by  the  Court,  who  proceeds 
to  administer  and  ^*  distribute  the  net  proceeds  thereof  among  all 
the  creditors  of  such  corporation,  according  to  the  rules  estab- 
lished in  the  case  of  the  insolvency  of  individuals." 

The  mode  of  obtaining  satisfaction  by  an  attachment  execution 
is  not  recognized  by  the  letter  of  these  sections,  and  is  wholly 
contrary  to  the  policy  and  spirit  of  them,  which  in  case  of  an 
execution  against  a  corporation  being  returned  ^*no  goods," 
treats  them  as  insolvents,  and  requires  their  assets  to  be  dis- 
tributed among  all  their  creditors. 

2d.  As  our  opinion  on  the  first  ground  of  objection  taken  to 
this  attachment  is  conclusive  of  the  case,  it  is  not  necessary  to 
decidQ  the  second ;  but  as  it  has  been  insisted  upon  by  the  learned 
counsel  in  their  argument,  it  may  be  proper  to  notice  it. 

Whether  a  debt  on  which  plaintiiF  has  obtained  a  judgment  can 
be  attached,  is  yet  an  open  question  in  this  Court,  and  attended 
with  more  difficulties  than  seem  to  have  been  noticed  in  the 
opinion  delivered  by  the  learned  Court  in  the  case  of  Crabb  t^. 
Jones,  2  Miles  180.  But  we  are  clear,  that  when  the  defendants' 
personal  property  has  been  levied  on  to  an  amount  sufficient  to 
89.ti8fy  the  judgment,  he  is  no  longer  a  debtor  of  the  plaintiff. 
As  between  the  parties,  the  levy  and  seisSure  of  the  property  is  a 
satisfaction  of  the  judgment.  The  officer  is  liable  for  the  debt, 
which  may  now  truly  be  said  to  be  in  gremino  .legis.  It  is  no 
longer  in  the  power  of  the  defendant  to  retain  the  money  in  his 
own  hands  ;  and  it  would  be  a  full  and  complete  answer  for  the 
garnishee  to  show,  on  a  plea  of  nulla  h(ma  to  the  Bcire  faeiaUy 
that  at  the  time  the  attachment  was  served  upon  him,  his  pro- 
perty was  seized  and  advertised  for  sale  by  the  sheriff,  and  after- 
wards sold  to  satisfy  the  debt ;  or  what  is  the  same  thing,  that 
he  was  compelled  to  pay  the  money  to  the  sheriff  in  order  to 
arrest  the  sale  of  his  effects.  The  sheriff  has  no  discretion ;  he 
must  execute  his  fi.  fa.^  and  the  defendant  cannot  hinder  him ; 
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and  even  if  defendant  had  an  opportunity  to  apply  to  the  Court 
from  which  the  execution  issued,  the  Court  ought  not  and  p^,^  rs^ 
*would  not  interfere  to  stay  proceedings,  and  thus  peril 
the  loss  of  plaintiff's  demand. 

If  after  the  sheriff  had  returned  hisfi.  fa,  "  money  made,"  an 
application  had  been  made  to  the  Court  for  leave  to  the  sheriff 
to  apply  the  plaintiff's  money  to  an  execution  held  by  the  sheriff 
against  him,  it  would  have  been  granted  of  course,  unless  some 
bond  fide  assignee  interfered  with  a  prior  claim. 

Let  the  money  in  Court  be  paid  to  the  assignee  of  the  plaintiff. 

See  Ridge  Turnpike  Go.  v.  Peddle,  4  Barr  490  ;  also,  Act  20th  March,  1846, 
sec.  4,  Pamph.  L.  673. 


*In  the  Court  of  Common  Pleas  for  the  County  of  Phila-  r*i90 

delphia, 

Johnson  v.  Fagenbt. 

January  20,  1844. 

Since  the  Act  of  July  12,  1842,  it  is  necessary  that  females  should  give  the 
security  required  by  section  33  of  that  Act,  in  order  to  obtain  an  appeal 
Irom  the  judgment  of  an  alderman  or  justice  of  the  peace. 

This  was  a  rule  to  show  cause  why  defendant  (a  female)  should 
not  file  an  appeal  from  the  judgment  of  an  alderman,  without  en- 
tering security,  as  required  by  the  88d  section  of  the  Act  of  July 
12th,  1842. 

JET.  M^Ilvainey  Esq.,  showed  cause  and  contended  that  the 
Acts  which  dispensed  with  security  on  appeals  by  women,  were 
supplied  by  the  Act  of  July  12th ;  and  that  now  in  all  cases  the 
recognizance  must  be  given  in  the  form  prescribed  in  the  88d 
section  of  that  act. 

J.  P.  Montgomeryy  Esq.,  for  the  rule,  contended,  that  by  the 

83d  section,  those  defendants  only  who  are  by  this  act  exempted 

from  imprisonment  for  debt,  are  compelled  to  enter  this  particu- 

(601) 


190  THOMAS  9.  ELLMAKER.  [P.  L.  J. 

lar  secnrity.  It  is  not  required  of  all  defendants,  but  only  those 
exempt  by  the  act.  Now  females  were  exempt  from  imprison- 
ment by  the  Act  of  1819,  and  the  object  of  the  Act  of  1842, 
being  to  abolish  imprisonment  for  debt,  cannot  apply  to  those 
who  are  already  exempt.  This  particalar  security  cannot,  there- 
fore, be  exacted  from  them,  as  they  are  not  the  persons  men- 
tioned in  the  act,  and  the  security,  if  given,  must  be  given  under 
the  provisions  of  the  act. 

Per  Curiam. — The  statutes  which  exempted  women  from  im- 
prisonment for  debt,  are  supplied  by  the  Act  of  July  12th,  1842, 
and  it  is  now  necessary  that  women,  in  order  to  obtain  an  appeal 
or  stay  of  execution,  should  give  the  security  required  by  the 
83d  section  of  said  act.  Rule  discharged. 


In  the  Court  of  Oommon  Pleat  for  the  County  of  Philadelphia. 

In  Equity, 

Thomas  bt  al.  v.  Ellmakbr  bt  al. 

February  14, 1844. 

1.  Certain  members  of  an  unincorporated  association  called  a  hose  company, 
-whose  object  as  defined  by  their  articles  was  to  render  aid  to  their  fellow 
citizens  in  extin^ishing  fires,  filed  a  bill  alleging  an  illegal  and  unjust 
expulsion  of  themselyes  from  the  association  by  the  other  members,  de- 
fendants, and  praying  an  account,  receiver,  Ac,  and  that  a  dissolution  of 
the  association  should  be  decreed  and  distribution  of  the  property,  with  an 
injunction  to  restrain  the  election  of  new  members  and  other  acts  injurious 
to  plaintiffs ;  injunction  haring  been  granted  at  the  hearing  on  bill  and 
answer,  it  was  dissolred,  but  the  cause  was  allowed  to  stand  over  for  the 
purpose  of  amendment  of  the  prayer  and  addition  of  parties. 

*2.  The  Court  has  jurisdiction  in  such  cases  to  compel  the  restora- 
tion of  the  members,  both  under  its  unlimited  powers  in  cases  of 
trusts  and  trustees,  and  also  under  the  13th  section  of  the  Act  of  June 
16th,  1836. 

3.  There  is  no  adequate  remedy  at  law,  for  mandamus  would  not  lie. 

4.  The  latter  part  of  the  13tb  section  of  the  Act  of  1836,  is  cumulatire  not 
restrictive. 

5.  These  associations  are  charities  under  the  common  law  of  Pennsylvania. 
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6.  A  majoritj  of  the  members  could  not  lawfully  divert  the  funds  from  their 
original  destination. 

7.  Whatever  may  be  their  relation  to  third  persons,  they  have  none  of  the 
features  of  a  partnership  among  themselves ;  therefore  the  relief  granted  to 
a  partner  under  similar  circumstances,  is  inapplicable  here. 

8.  No  relief  inconsistent  with  the  special  prayer  of  the  bill,  can  be  granted ; 
therefore  under  a  prayer  for  dissolution,  restoration  cannot  be  decreed. 

King,  P.  J. — This  case  as  disclosed  by  the  bill,  exhibits  and 
answers,  is  in  substance  as  follows :  The  plaintiffs  ten  in  number, 
and  the  defendants  eighteen  in  number,  and  others,  were  jointly 
members  of  a  '^fire  hose  association  in  Philadelphia,"  known 
since  the  year  1817  as  the  "Phoenix  Hose  Company."  This 
association  was  never  incorporated,  but  existed  under  a  constitu- 
tion and  by-laws  framed  by  themselves  for  their  better  govern- 
ment, and  subscribed  by  each  person  becoming  a  member.  The 
preamble  to  the  constitution  and  by-laws,  declares  that  the  asso- 
ciates "  being  well  convinced  of  the  great  utility  to  be  derived 
from  well  regulated  hose  companies  in  time  of  fire,  and  being 
desirous  to  render  assistance  in  order  to  preserve  the  property  of 
their  fellow  citizens  from  the  ravages  of  that  destructive  element, 
had  formed  themselves  into  an  association  under  the  name  and 
title  of  the  *  Phoenix  Hose  Company,'  and  for  the  good  govern- 
ment thereof,  had  adopted  a  constitution  and  by-laws,  for  the 
support  of  which  they  mutually  pledged  themselves."  This 
association  has  continued  in  harmonious  action  until  the  contro- 
versy which  has  given  rise  to  these  proceedings.  During  this 
time,  a  large  fund  has  accumulated  from  the  voluntary  subscrip- 
tions of  the  members,  which  has  been  invested  in  a  house  and 
lot  for  the  reception  of  their  apparatus  and  hose,  and  other  appli- 
ances required  for  the  objects  of  the  association.  For  the  better 
understanding  of  the  case,  it  becomes  necessary  here  to  recur  to 
a  portion  of  the  constitution  and  by-laws,  which  are  alleged  by 
the  complainants  to  have  been  infracted  by  the  defendants, 
and  which  infraction  forms  the  basis  of  the  relief  asked  by 
complainants  in  their  bill.  By  the  fourth  section  of  the  con- 
stitution it  is  declared,  that  "no  member  shall  be  elected  or 
expelled  without  the  concurrence  of  two-thirds  of  those  present," 

and  that  "  no  member  shall  be  expelled  without  having  an  op- 
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portuDity  to  defend  himself."  By  the  fourth  section  of  the 
fourth  by-law,  it  is  made  the  duty  of  the  secretary  to  "  have 
notices  served  on  all  the  members,  at  least  twelve  hours  previous 
to  every  meeting,  designating  those  at  which  amendments  to  the 
constitution  or  by-laws  are  to  be  determined  upon."  Among  the 
officials  contemplated  by  the  constitution,  is  an  electing  committee 
of  five  members,  chosen  semi-annually.  By  the  first  section  of 
the  first  by-law,  "any  person  wishing  to  become  a  member, 
shall  be  proposed  in  writing  to  the  electing  committee,  who  should 
they  deem  him  eligible,  shall  report  him  at  the  next  meeting  of 
the  company,  when  he  may  be  elected."  The  stated  meetings  of 
the  society  are  to  be  held  the  first  Thursday  of  every  month ; 
but  special  meetings  may  be  called  at  any  time  at  the  request  of 
six  members,  by  direction  of  the  president. 

The  bill  proceeds  to  charge  that  the  defendants  entered  into  a 
combination  to  expel  the  complainants  from  membership  in  the 
association,  and  to  deprive  them  of  all  rights  therein ;  and  tliat 
in  pursuance  of  this  combination,  the  first  ten  named  defendants 
did  secretly  conspire  and  agree  that  they  would  procure  the  elec- 
tion of  the  other  eight  defendants  as  members  of  the  association 
to  vote  and  assist  them  in  the  expulsion  of  the  complainants. 
That  in  pursuance  of  such  combination,  the  last  ment'oned  eight 
defendants  were  nominated  before  an  electing  committee  at  a 
meeting  held  in  an  unusual  and  sudden  manner,  and  without  due 
notice  given  to  all  the  members  thereof;  but  that  such  notice 
was  purposely  delayed  and  held  from  Wallace  Fassitt,  one  of  the 
members  of  said  committee.  The  bill  proceeds  to  charge  that 
afterwards  and  in  pursuance  of  the  combination,  a  special  meet- 
ing was  called  under  the  direction  of  Peter  C.  EUmaker,  the 
president  of  the  association,  at  the  request  of  six  of  the  defend- 
ants, for  the  evening  of  the  14th  of  April,  1843,  at  eight  o'clock, 
of  which  meeting  due  notice  twelve  hours  previous  to  the  conven- 
ing thereof  was  not  given  to  the  plaintiffs :  that  at  the  special 
^^QQ-i  meeting  so  held,  the  first  ten  named  ^defendants  and 
-*  others,  members  of  the  association,  in  further  pursuance 
of  the  combination  charged,  and  against  the  protest  of  Fassitt, 
that  he  had  not  received  due  notice  of  the  meeting  of  the  electing 
committee,  proceeded  to  the  election  of,  and  did  elect,  the  said 
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last  mentioned  defendants  members  of  the  association.  That 
then  P.  G.  Ellmaker,  without  any  previous  notice  or  intimation 
to  the  plaintiffs,  proposed  a  preamble  and  resolutions,  illegally 
and  unjustly  expelling  the  plaintiffs  from  the  association  ;  which 
preamble  and  resolutions  with  the  assistance  of  the  eight  illegally 
elected  members  were  passed,  being  so  cunningly  devised  and 
framed,  that  they  included  the  names  of  all  the  plaintiffs,  and 
were  adopted  by  one  and  the  same  vote ;  thereby  depriving  the 
plaintiffs  of  their  right  of  voting,  and  protecting  each  other  in  the 
enjoyment  of  their  rights.  The  preamble  and  resolution  are 
annexed  as  an  exhibit  to  the  bill,  and  are  in  these  words: 
"  Whereas  it  is  necessary  for  the  well  being  and  prosperity  of 
associated  bodies,  that  union  and  harmony  should  exist  among 
the  members  on  all  subjects  relating  to  the  general  good ;  and 
whereas,  it  has  been  ascertained  that  a  combination  now  exists 
among  a  number  of  the  members  of  this  company,  whose  object 
is  ultimately  to  create  a  dissolution ;  to  effect  which,  they  oppose 
the  election  of  every  person,  regardless  of  character  or  qualifica- 
tion, who  may  be  recommended  for  membership,  unless  they 
believe  the  candidate  will  assist  in  the  accomplishment  of  their 
object:  And  whereas,  the  company  claiming  the  privilege  which 
belongs  to  all  bodies  constituted  in  like  manner  of  punishing 
those  of  their  members  who  have  been  guilty  of  acts  which  are 
prejudicial  to  the  interests  of  the  company,  do 

^^jResolve,  That  S.  J.  Christian,  S.  B.  Thomas,  Joseph  Walker, 
P.  C.  Thomas,  William  C.  Conrad,  F.  A.  Eberman,  A.  V.  Gibbs, 
Pennington  Jones,  F.  R.  M'Clure,  F.  J.  Ott,  Wallace  Fassitt, 
and  Elias  G.  Cope,  having  entered  into  a  conspiracy  to  prevent 
the  election  of  members,  and  ultimately  effect  a  dissolution  of 
this  company,  are  now  no  longer  worthy  of  membership. 

^^  Resolved^  That  the  said  S.  J.  Christian,  &c.,  be  and  are 
hereby  expelled  from  this  company." 

After  the  usual  allegations  of  pretences,  interrogatories  to  be 

answered,  and  other  formal  parts,  the  bill  proceeds  first,  to  pray 

answers  from  the  defendants ;  second,  that  an  account  may  be 

^taken  of  all  and  every  part  of  the  property  and  effects  r*i  no 

of  the  association  at  the  time  of  the  pretended  expulsion 

of  the  defandants,  and  an  account  of  all  moneys  received  and 
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paid  since ;  third,  that  a  receiver  be  appointed  to  take  possession 
and  charge  of  all  property  and  effects  of  said  association,  and 
protect  the  same  from  injury  and  waste;  fourth,  that  the  Court 
decree  a  dissolution  of  the  association,  and  a  distribution  of  the 
property  between  such  persons  as  may  be  legally  entitled  there- 
unto ;  fifth,  that  an  injunction  €ul  interim  be  granted,  restraining 
the  defendants  from  intermeddling  with  the  property,  from  elect- 
ing new  members,  or  doing  any  act  or  thing  affecting  the  associ- 
ation or  the  rights  of  the  plaintiffs,  and  finally  for  general  relief. 
The  answers  of  the  defendants  admit  the  existence  of  the  asso- 
ciation as  charged  in  the  bill,  the  membership  of  the  plaintiffs 
previous  to  the  14th  of  April,  1848 ;  that  the  association  was 
held  under  the  constitution  and  by-laws  stated  in  the  bill,  and 
that  the  associates  held,  owned  and  possessed  the  real  and 
personal  estates  alleged  by  the  plaintiff).  But  the  answer  dis- 
tinctly denies  the  combinations  charged,  and  asserts  that  due 
notice  was  given  of  the  time  of  the  meeting  of  the  association 
to  the  plaintiffs  and  other  members  thereof,  which  resulted  in 
the  largest  meeting  of  the  association  ever  assembled ;  that  due 
notice  of  the  meeting  of  the  electing  committee  was  served  at 
the  residence  of  Wallace  Fassitt,  the  dissenting  member ;  that 
such  meeting  was  not  held  in  a  sudden  and  unusual  manner, 
but  called  according  to  the  usual  mode  of  convening  the  com- 
mittee ;  that  the  committee  in  the  established  form  reported  in 
favor  of  admitting  as  members  the  parties  alleged  by  the  bill 
to  have  been  irregularly  introduced ;  and  that  although  Wallace 
Fassitt  did  object  to  the  reception  of  the  report  of  the  committee 
in  favor  of  admitting  the  disputed  members,  on  the  ground  of  a 
want  of  due  notice  to  him,  yet  that  such  objection  was  overruled, 
and  the  persons  reported  favorably  upon  were  duly  elected  mem- 
bers of  the  association,  and  therefore  entered  upon  the  duties 
thereof.  The  answers  then  proceed  to  admit  the  expulsion  of 
the  plaintiffs  in  the  manner  and  for  the  causes  set  forth  in  the 
bill ;  aver  that  such  expulsion  was  determined  upon  by  the  votes 
of  two-thirds  of  the  members  present ;  that  the  plaintiffs  were 
present  and  had  the  constitutional  opportunity  of  defending 
*1 941  ^b^i^^^^^s  9  ^^^  ^^^7  demanded  no  further  opportunity 
*than  was  then  given  to  them  to  make  their  defence ;  but 
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on  the  contrary,  acquiesced  in  the  sufficiency  and  legality  of  said 
opportunity.  It  is  then  admitted  that  the  question  of  expulsion 
iras  taken  on  all  the  plaintiffs  together,  and  this  course  is  justi- 
fied from  the  nature  of  the  accusation,  and  that  the  plaintiffs  did 
not  deny  or  dispute  the  charge.  It  is  further  admitted,  that 
neither  of  the  defendants  were  permitted  to  vote  on  the  question 
of  the  adoption  of  the  resolution  for  their  expulsion ;  which 
course  is  further  justified  on  the  ground  of  parliamentary  usage ; 
and  the  decision  of  the  chair  is  said  to  have  been  acquiesced  in 
and  assented  to  by  the  plaintiffs. 

The  answers  of  the  several  defendants  have  not  been  excepted 
to,  and  the  case  having  been  set  down  by  the  plaintiff  on  bill 
and  answers,  the  answers  are  to  be  taken  as  true  in  all  points  :^ 
Brinckerhoff  v.  Brown,  7  Johns.  Gh.  217. 

The  questions  raised  in  the  argument,  and  which  we  are  now 
called  upon  to  decide,  are  first,  has  this  Court  sitting  in  equity 
any  jurisdiction  over  these  parties  ?  Second,  can  we  grant  the 
relief  prayed  for  by  the  complainants  under  the  special  prayer ; 
and  if  we  are  of  opinion  in  the  negative  ?  Have  they  shown 
such  equity  as  to  entitle  them  to  any  aid  from  us,  under  their 
prayer  for  general  relief,  according  to  the  settled  principles  of 
equity  practice  and  pleading  ? 

After  the  fullest  consideration  of  the  ca^e,  I  can  see  no  reason 
to  question  our  jurisdiction  over  these  parties.  In  England  no 
doubt  can  exist  that  such  an  association  would  be  regarded  as 
a  charity  over  which  equity  would  exercise  control.  In  The 
Attorney-General  v.  Heelis,  2  Sim.  k  Stu.  67,  the  Vice-Chan- 
cellor  says,  that  ^^  funds  supplied  from  the  gift  of  the  Crown,  or 
from  the  legislature,  or  from  private  gift  for  legal,  general  or 
public  purpose,  are  charitable  funds  to  be  Administered  by 
courts  of  equity.  It  is  not  material  that  the  particular  public 
or  general  purpose  is  not  expressed  in  the  statute  of  Elizabeth ; 
all  other  legal,  general  or  public  purposes  being  equally  within 
the  equity  of  the  statute.''  In  the  case  of  M^Gill  v.  Brown, 
C.  C.  n.  S.,  which  arose  under  the  will  of  Sarah  Zane,  one  of 
the  disputed  bequests  was  of  a  sum  of  money  given  by  the  tes- 
tatrix to  the  citizens  of  Winchester,  Virginia,  for  a  fire  engine 
and  hose.      Speaking  of  this  bequest.  Judge  Baldwin  in  his 

(507) 


194  THOMAS  v.  ELLMAKER.  [P.  L.  J. 

learned  and  elaborate  opinion  (page  66  of  report),  says,  '^  there 
*1951  ^^PP^'^^  °^  adjudication  as  to  a  bequest  for  a  fire  engine 
or  hose;  but  there  needs  no  argument  to  prove  it  as 
much  an  object  of  utility  as  a  sessions  house,  a  town  house,  kc. 
We  should  administer  the  law  of  charities  in  this  State  with  little 
regard  to  its  principles,  in  excluding  from  its  protection  so  laud- 
able an  object  as  this."  The  authorities  to  sustain  this  position 
might  be  multiplied,  but  I  regard  it  as  unnecessary,  and  simply 
refer  the  inquirer  to  the  opinion  in  M^Gill  v.  Brown,  where  all 
the  learning  on  this  subject  is  collated  with  remarkable  industry 
and  accuracy.  Although  it  has  been  held  in  our  Supreme 
Court  that  the  statute  of  43  Eliz.,  under  which  the  English 
Courts  of  Chancery  in  general  regulate  and  control  such  chari- 
ties, is  not  in  force  in  Pennsylvania ;  yet  a  common  law  analo- 
gous in  its  results  to  those  of  the  statute,,  exists  in  this  State,  by 
which  such  subjects  are  placed  under  legal  control  and  protec- 
tion. "  We  consider,"  says  Chief  Justice  Gibson,  in  Witman  v. 
Lex,  ^^  the  principles  which  chancery  has  adopted  in  the  applica- 
tion of  its  principles  to  particular  cases,  as  obtaining  here,  not 
indeed  by  the  force  of  the  statute,  but  as  part  of  our  own  com- 
mon law ;  and  where  the  object  is  defined,  and  we  are  not  re- 
strained by  the  inadequacy  of  the  instrument  which  we  are  com- 
pelled to  employ,  we  give  relief  nearly  if  not  altogether  to  that 
extent  which  chancery  does  in  England.  And  this  part  of  our 
system  has  been  produced  by  causes  which  worked  as  powerfully 
here  as  did  those  which  produced  the  system  of  relief  that  sprang 
from  the  statute  of  charitable  uses."  ^^  The  cases  constructively 
within  the  statute,"  says  Rogers,  Justice,  in  Babb  v.  Read,  5 
Rawle  151  ''  are  of  a  public  nature,  tending  to  the  relief  of  the 
public  at  large,  and  even  where  there  are  not  corporations,  for 
equity  supports  the  uses  without  them."  But,  remarks  the 
learned  judge,  commenting  on  the  case  before  him,  which  was 
that  of  a  society  of  Odd  Fellows,  ^'  this  is  not  a  charity  within 
the  statute  of  Elizabeth,  or  the  common  law  of  Pennsylvania, 
the  benevolence  being  confined  to  its  own  members,"  and  most 
correctly,  for  it  wanted  the  feature  of  legal,  public  and  general 
usefulness,  which  Sir  John  Leech  in  the  Attorney-General  v. 

Heelis,  describes  as  the  peculiar  characteristic  of  those  charities 
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which  are  administered  hy  Courts  of  Equity.  The  same  doctrine 
is  advanced  by  Sergeant,  Justice,  in  TJnangst  v.  Shortz,  5 
Whart.  619.  "The  articles  of  agreement,"  he  observes,  "form 
*the  fundamental  rules  and  regulations,  and  are  in  the 
nature  of  a  constitution,  under  which  the  congregations  ^ 
jointly  and  severally  enjoy  certain  temporal  and  religious  rights. 
This  mode  of  holding  real  estate  in  trust  for  religious  societies, 
and  others  of  a  charitable  nature,  was  frequently  adopted  in 
Pennsylvania  instead  of  a  charter  of  incorporation.  They  are 
not  incorporated  bodies  in  the  proper  sense  of  the  term,  but  re- 
semble them  in  this,  that  their  trusts  are  of  a  public  character, 
and  are  specially  recognized  and  provided  for  by  the  laws  of  the 
Commonwealth."  Again,  in  The  Methodist  Church  v.  Reming- 
ton, 1  Watts  218,  the  Chief  Justice,  delivering  the  opinion  of  the 
Court,  says,  "  the  decision  in  Witman  v.  Lex,  17  S.  &  R.  388,  is 
full  to  the  point,  that  a  trust  in  favor  of  an  unincorporated  reli- 
gious or  charitable  society,  is  an  available  one."  In  the  same 
judgment  it  is  remarked  by  the  Court,  that  "  equitable  powers  in 
support  of  charitable  uses,  seem  to  be  founded  rather  in  neces- 
sity and  the  constitution  of  the  Court,  than  in  the  provisions  of 
the  statute  of  Elizabeth."  If  it  were  necessary  for  the  decision 
of  this  case,  that  I  should  hold  this  association  to  be  one  of  those 
charities,  which  are  recognized  and  sustained  by  the  common 
law  of  the  State,  I  should  not  hesitate  in  doing  so.  It  possesses 
all  those  attributes  of  general  public  usefulness,  that  total 
absence  of  all  motives  of  individual  emolument  and  advantage, 
which  are  the  true  indices  of  distinction  between  such  associa- 
tions, and  those  which  Courts  of  Equity  despite  of  every  effort  of 
their  originators,  have  regarded  and  treated  as  mere  copartner- 
ships. I  am  aware  that  the  Supreme  Court  have  under  the 
Act  of  1791,  authorizing  that  tribunal  to  incorporate  literary, 
charitable  or  religious  associations,  decided  that  such  associa- 
tions as  the  present,  are  not  within  the  purview  of  the  legisla- 
ture. Yet  this  was  quite  a  different  question  from  whether 
such  associations  were  charities  within  the  common  law  juris- 
diction exercised  in  British  equity  under  the  statute  of  43 
Elizabeth.  That  was  a  question  of  legislative  intention  as  ex- 
pressed in  a  written  law,  conferring  what  had  heretofore  been 
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legislative  powers  on  a  judicial  tribanal.  The  present  is  a 
question  of  mere  judicial  authority,  to  be  decided  from  the 
nature  of  the  jurisdiction  possessed  by  the  tribunals,  to  be  ascer- 
tained from  direct  judicial  precedents  or  necessary  analogy  to 
them. 

*ld71  *^^^  however,  any  doubt  could  exist  as  to  our  jurisdic- 
tion over  this  controversy,  as  arising  from  our  unlimited 
authority  over  trusts  and  trustees,  there  can  be  none  under  the 
provisions  of  the  Act  of  1836.  The  18th  section  of  that  Act 
declares,  that  the  Supreme  Court  and  the  several  Courts  of  Com- 
mon Pleas,  shall  have  the  jurisdiction  and  powers  of  a  Court  of 
Equity,  so  far  as  relates  inter  aUa  to  *'  the  supervision  and  conr 
trol  of  all  corporations,  except  those  of  a  municipal  character, 
and  unincorporated  societies,  or  associations,  or  partnerships." 
The  section  then  proceeds  to  declare,  that  "  besides  the  powers 
and  jurisdictions  aforesaid,"  the  Supreme  Court  sitting  in  banc 
in  this  district  and  this  Court  shall  have  certain  other  enumerated 
powers,  embracing  nearly  the  whole  range  of  equity  jurisdiction. 
It  is  argued,  that  because  this  part  of  the  section  which  so  en- 
larges our  jurisdiction,  reiterates 'some  of  the  previous  granted 
powers  and  omits  others,  that  it  was  intended  to  deny  to  the 
Courts  of  this  district  the  powers  conferred  on  the  other  Courts 
of  Common  Pleas  in  such  omitted  cases.  There  is  no  sort  of 
reason  why  this  exception  should  have  been  made  in  this  district, 
but  on  the  contrary,  manifest  reasons  why  it  should  not.  It  is 
here  that  the  authority  of  the  Supreme  Court  and  of  this  Court 
over  unincorporated  associations  and  societies  is  most  required ; 
and  simply  because  it  is  here  that  they  are  most  numerous.  To 
give  the  Supreme  Court  and  Courts  of  Common  Pleas  a  peculiar 
jurisdiction  where  it  is  least,  and  to  exclude  them  where  it  is 
most  wanted,  is  an  intent  which  never  should  be  assigned  to  the 
legislature,  unless  inevitable  from  express  enactment.  Is  this 
the  case  here  ?  Assuredly  not.  The  section  gives  jurisdiction 
over  unincorporated  associations  and  societies,  to  '^  the  Supreme 
Court  and  the  several  Courts  of  Common  Pleas"  without  excep- 
tion ;  and  that  part  of  the  section  which  is  supposed  to  qualify 
this  general  grant,  purports  to  enlarge  and  not  qualify  the  juris- 
diction of  the  Supreme  Court  sitting  in  this  district,  and  of  the 
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Court  of  Common  Pleas  of  this  county.  The  supplemental 
grant  of  powers  to  these  tribunals  is  given,  ^^  besides  the  powers 
and  jurisdiction  aforesaid."  The  limitation  also,  if  it  exists, 
would  extend  to  the  Supreme  Court  as  well  as  to  ourselves,  for 
both  are  embraced  in  the  same  sentence  enlarging  our  powers ; 
and  which,  according  to  the  defendants'  argument,  has  an  effect 
so  different  from  enlarging,  *that  it  actually  qualifies  rsieioo 
those  previously  granted.  If  this  construction  is  adopted, 
we  have  the  curious  anomaly  that  the  Courts  of  Common  Pleas 
of  all  the  other  counties  of  the  State  have  a  jurisdiction,  and  that^ 
one  of  the  most  delicate  and  difficult  character  in  equity,  which 
is  not  possessed  by  the  Supreme  Court  sitting  in  banc  in  Phila- 
delphia. And  this,  although  the  Supreme  Court  has  given  to  it 
in  the  beginning  of  the  section,  express  jurisdiction  over  the  sub- 
ject throughout  the  State ;  and  although  that  part  of  the  section 
charged  with  producing  this  incongruous  result,  purports  to  give 
powers  ^^  besides"  those  previously  granted.  Of  the  jurisdiction 
of  this  Court  over  "  unincorporated  associations  and  societies,"  I 
entertain  no  doubt. 

Before  proceeding  to  the  inquiry,  whether  the  plaintifis  are 
entitled  to  the  relief  prayed  for,  or  any  other  relief  arising  from 
the  facts  disclosed,  it  becomes  necessary  to.  notice  the  argument 
which  sought  to  place  this  case  on  the  footing  of  copartnerships : 
claiming  for  the  members  of  this  association  the  ordinary  reme- 
dies administered  between  partners  in  Courts  of  Equity,  as  to 
dissolution,  .account  and  division  of  funds,  after  payment  of 
debts.  From  the  course  of  reasoning  already  adopted,  in  which 
our  jurisdiction  over  these  parties  is  asserted  on  the  ground  of 
the  association  being  a  charity  or  an  unincorporated  association, 
within  the  contemplation  of  the  13th  section  of  the  Act  of  1886, 
it  follows  that  I  do  not  regard  these  parties,  as  between  them- 
selves, as  partners.  I  say  as  between  themselves,  for  their  rela- 
tion to  third  persons  is  a  different  affair,  one  not  before  the 
Court,  and  upon  which  it  is  not  requisite  to  pass  judgment  by 
anticipation.  The  English  Chancery  Reports  are  indeed  full  of 
cases  in  which  associations  for  private  and  individual  profit  or 
pleasure,  have  been  looked  upon  in  no  other  light  than  as 
copartnerships.     Thus,  in  CuUen  v.  The  Duke  of  Queensbury,  1 
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Bro.  Gh.  Ca.  108,  a  committee  of  a  private  association,  consist- 
ing of  sixty  persons,  were  held  responsible  for  goods  furnished 
the  club.  Lord  Thurlow,  according  to  the  case  as  stated  bj 
Lord  Eldon,  6  Yes. '  777,  declares,  *^  that  he  would  conrince 
these  individuals  thej  had  &q  constitution  or  by-laws."  Lloyd 
V.  Loaring,  6  Yes.  778,  was  a  bill  filed  by  three  individuals 
styling  themselves  chief  officers  and  secretary  of  a  Freemason's 
club,  setting  out  part  of  their  constitution  and  by-laws,  by  vir- 
tue of  which  the  property  was  vested  in  the  plaintiffs.  The 
*l9d1  *^^^'®^7  ^^  agreed  to  dissolve  and  join  another,  and  the 
defendant,  a  member,  being  dissatisfied  with  the  arrange- 
ment, carried  off  the  property,  books,  &c.,  of  the  club.  The  re- 
lief asked  was  a  redelivery  of  the  abstracted  property.  On  an 
objection  to  the  bill  for  want  of  parties,  leave  was  given  to  amend, 
by  striking  out  all  that  portion  of  the  bill  which  assumed  a  cor- 
porate character,  and  to  continue  the  suit  as  one  brought  by  the 
plaintiffs  on  behalf  of  themselves  and  others  partners.  Through- 
out his  whole  judgment.  Lord  Eldon  regards  the  parties  only  as 
partners,  refusing  in  any  way  to  recognize  them  in  a  corporate 
capacity ;  declaring  it  to  be  the  bounden  duty  of  Courts  of  jus- 
tice not  to  permit  persons  not  incorporated,  to  affect  to  treat 
themselves  as  a  corporation  on  the  record.  Pearce  v.  Piper,  17 
Yes.  1,  was  the  case  of  a  voluntary  association  for  granting 
annuities  to  widows ;  Gockburn  v.  Thompson,  16  Yes.  821,  that 
of  a  philanthropic  annuity  association ;  Beaumont  v.  Meredith, 
2  Yes.  &  Beames  180,  that  of  a  society  for  the  relief  of  its  mem- 
bers in  sickness.  All  these  were  treated  and  regarded  by  Lord 
Eldon  as  partners.  It  was  the  same  principles  that  produced  the 
decision  of  the  Supreme  Court  in  Babb  v.  Bead,  5  Rawle  151, 
where  the  members  of  a  lodge  of  Odd  Fellows,  were  treated  as 
partners,  and  a  debt  due  by  the  society  to  one  of  its  members 
postponed  to  that  of  third  person^  claiming  on  the  same  fund. 
But  all  these  are  cases  of  private  associations  for  private  emolu- 
ment ;  or  for  benevolence  confined  exclusively  to  the  associates, 
and  in  which  none  other  had  any  participation.  They  possessed 
no  general  object,  but  were  as  much  private  concerns  as  any 
other  union  of  individual  capital  for  the  exclusive  advantage  of 
the  contributors.     But  the  *'  Phoenix  Hose  Company  "  is  not  an 
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association  for  the  purpose  of  trade.  There  is  no  community  of 
profit  or  loss ;  no  termination  of  its  existence  by  the  death  or 
"withdrawal  of  any  of  its  members;  no  taking  of  profits  in 
severalty :  Schriber  v.  Rapp,  5  Watts  360.  In  short,  as  be- 
tween the  parties  to  it,  it  presents  no  feature  in  common  with  a 
partnership.  It  is  then  a  private  unincorporated  association,  for 
general  purposes  of  public  utility,  and  to  be  governed  by  the 
principles  of  law  and  equity  applicable  to  such  bodies :  Living- 
ston V.  Lynch,  4  Johns.  Oh.  578. 

We  are  thus  brought  to  the  remaining  inquiries  in  the  cause, 
viz.,  whether   the  relief  prayed   for  can  be  accorded   to  the 
*plaintifis,  or  whether  on  the  hearing  they  have  exhibited 
such  an  equity  as  calls  for  our  interposition  under  their  ^ 
prayer  for  general  relief. 

That  the  special  relief  asked,  cannot  be  accorded,  follows  from 
the  ascertainment  of  the  true  character  of  the  association.  We 
are  asked  to  treat  it  as  a  partnership,  to  pronounce  for  its  disso- 
lution ;  divide  its  assets  among  the  members  composing  it  at  the 
time  of  the  ejection  of  the  plaintiffs ;  and  in  the  interim,  to  place 
its  property  and  funds  in  the  hands  of  a  receiver,  and  to  prevent 
the  introduction  of  new  members  into  the  association.  Such  an 
authority  exists  nowhere,  on  the  application  of  a  minority  or 
even  a  majority  of  such  an  association.  Its  property  is  pledged 
to  the  objects  for  which  it  was  intended  and  directed  to  be  ap- 
plied by  the  successive  contributors,  and  cannot  be  diverted  from 
them  while  those  remain  who  are  ready  and  willing  to  execute 
the  public  trust  with  which  it  has  been  clothed.  Thus  in  Bromley 
V.  Smith,  1  Simons  8,  it  was  held  that  a  few  of  a  large  number 
of  persons  may  institute  a  suit  in  behalf  of  themselves  and  the 
rest,  for  relief  against  acts  injurious  to  their  common  right,  al- 
though the  majority  approve  of  those  acts  and  disapprove  of  the 
institution  of  the  suit.  '^The  general  principle  of  law,''  says 
Chancellor  Kent  in  Livingston  v.  Lynch,  4  Johns.  Ch.  594,  '^  is 
that  in  such  private  associations  the  majority  cannot  bind  the 
minority  unless  by  special  agreement."  But  regarding  this 
association  in  the  aspect  of  a  charity,  nothing  can  be  clearer  than 
that  a  Court  of  Equity  will  not  suffer  its  funds  to  be  diverted 
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VOL.  I.— 33  (513) 


200  THOMAS  r.  ELLMAKER.  [P.  L.  J. 

Charitable  Uses,  E. ;  and  most  certainly,  they  would  not  aid  a 
minority  in  the  diversion  of  the  funds  from  the  prescribed  object, 
against  the  wishes  of  a  majority  of  those  charged  with  its  execu- 
tion. And  this  is  precisely  what  we  are  required  to  do  in  this 
bill ;  for  the  complainants  ask  us  to  dissolve  the  association  and 
apportion  the  funds  among  those  charged  to  employ  them  for  the 
general  public  good.  The  most  skeptical  as  to  the  nature  and 
extent  of  our  equity  jurisdiction  in  the  premises,  will  hardly  we 
think  be  disposed  to  doubt  the  accuracy  of  my  conclusions,  when 
I  refuse  to  assist  the  complainants  in  the  furtherance  of  such  an 
object. 

The  argument  before  me  has  been  chiefly  directed  against 
the  regularity  of  the  expulsion  of  the  complainants,  assigning 
*such  expulsion  as  a  reason  why  the  association  should  be 
-■  dissolved,  and  its  affairs  wound  up.  If  this  association 
had  been  a  partnership  for  a  period  not  yet  expired  by  the  terms 
of  the  articles,  the  exclusion  of  the  plaintiffs  as  copartners,  would 
have  undoubtedly  formed  a  sufficient  ground  for  a  decree  for  dis- 
solution and  on  account.  This  subject  I  had  occasion  to  con- 
sider in  the  case  of  Gowan  i;.  Jeffries,  2  Ash.  296.  In  that  case 
the  exclusion  of  a  partner  from  all  interference  in  the  affairs  of 
the  firm,  and  the  withholding  of  the  books  from  his  inspection, 
were  held  adequate  reasons  for  a  dissolution  of  a  partnership, 
long  before  the  period  limited  by  the  articles  for  its  continuance. 
The  principles  and  authorities  on  which  this  decision  was  predi- 
cated, will  be  found  on  referring  to  the  report.  Not  regarding 
this  association  as  in  any  way  analogous  in  its  constitution  to 
that  of  a  partnership,  the  principles  springing  from  that  relation 
which  have  been  invoked,  I  do  not  regard  as  relevant.  I  do  not 
however,  mean  to  say,  that  if  an  individual  is  unjustly  and  with- 
out reasonable  cause  deprived  of  his  membership  in  such  an  asso- 
ciation, he  is  without  relief  in  a  Court  of  Equity.  If  he  has  no 
relief  there,  he  has  it  nowhere ;  for  all  that  he  could  get  in  a 
court  of  law  if  he  could  maintain  an  action,  would  be  damages. 
Such  a  tribunal  could  not  give  him  relief  by  reinstating  him  in 
his  membership,  and  sustaining  him  in  the  enjoyment  of  the 
functions  of  which  he  had  been  deprived  by  the  unjust  acts  of 
his  co-associates.     By  mandamus  I  think  he  could  get  no  assist- 
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ance.  That  is  a  writ  commanding  execution  of  an  act  where 
otherwise  justice  would  be  obstructed  or  a  charter  neglected ; 
issuing  regularly  only  in  cases  relating  to  the  public  and  the 
government,  and  is  therefore  termed  a  prerogative  writ :  4  Bacon, 
tit.  Mandamus,  A;  498,  lb.  G.  500 ;  Comyn's  Dig.  vol.  5,  tit. 
Mandamus,  B.  In  The  King  v.  The  Marquis  of  Stafford,  3  T. 
R.  646,  it  was  held  that  in  cases  of  mere  equitable  right,  the 
King's  Bench  could  not  interfere  by  mandamus,  the  remedy 
being  in  equity.  Buller,  in  his  opinion  in  this  case,  says,  ''  it 
appears  to  me  on  the  affidavits,  that  this  is  a  trust,  and  there- 
fore that  the  remedy  is  in  equity.  A  party  applying  for  a 
mandamus  must  make  out  a  legal  right ;  though  if  he  show  such 
legal  right  and  there  be  also  a  remedy  in  equity,  that  is  no 
answer  to  an  application  for  a  mandamus ;  for  when  the  Court 
refuse  to  grant  a  mandamus  because  there  is  another  specific 
♦remedy,  they  mean  only  a  specific  remedy  at  law."  Com.  r#oo9 
V.  Murray,  11  S.  &  B.  73,  is  full  to  the  question  that  a 
mandamus  will  not  lie. 

If  any  doubt  could  exist  as  to  our  power  to  give  relief  to  such 
a  suitor  by  specifically  compelling  his  restoration  to  the  functions 
of  a  trustee,  under  general  principles  of  equity,  that  must  be 
greatly  modified  if  not  entirely  removed,  when  we  have  regard 
to  the  express  power  of  ^^  supervision  and  control  of  unincorpo- 
rated associations  and  societies"  given  to  this  Court  by  the  Act  of 
1836.  These  are  words  of  broad  extent,  and  some  day  will  give 
rise  to  most  interesting  and  extensive  inquiries.  I  will  not,  how- 
ever, now  express  any  absolute  opinion  either  on  the  extent  of 
our  powers  under  the  Act  of  1836,  or  whether  under  the  circum- 
stances of  this  case,  enough  has  been  disclosed  to  require  us  to 
decree  the  restoration  of  the  plaintiffs  to  their  functions  as  mem- 
bers. This  relief  has  not  been  asked  in  the  special  relief  prayed 
for  in  the  bill,  and  is  not  such  as  should  be  granted  under  the 
general  prayer.  The  rule  on  the  subject  is,  that  although  where 
the  prayer  does  not  extend  to  embrace  all  the  relief  to  which 
the  plaintiff  may  at  the  hearing  show  a  right,  the  deficient  relief 
may  be  supplied  under  the  general  prayer ;  yet  such  relief  must 
be  consistent  with  that  specifically  prayed,  as  well  as  with  the 
case  made  by  the  bill ;  for  the  Court  will  not  suffer  a  defendant 
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to  be  taken  by  Burprise,  and  permit  a  plaintiff  to  neglect  and 
pass  over  the  prayer  he  has  made,  and  take  another  decree,  even 
though  it  be  according  to  the  case  by  his  bill :  1  Daniels  489-90. 
Now,  a  specific  prayer  for  the  dissolution  of  an  association,  and  an 
account  and  division  of  its  assets,  is  hardly  consistent  with  a  decree 
for  the  restoration  of  the  complainants  to  their  functions  as  mem- 
bers, with  the  view  that  they  should  be  assistants  in  the  future  exe- 
cution of  the  trust.  I  will  not,  however,  by  a  direct  dismissal 
of  the  bill,  deprive  the  plaintiffs  of  an  opportunity  of  amending 
so  as  to  ask  the  relief  they  may  be  entitled  to.  The  case  may 
therefore  stand  over,  for  the  purpose  of  enabling  them  to  amend 
as  well  as  respects  the  prayer  for  relief  as  by  the  introduction  of 
new  parties,  if  the  objection  on  that  ground  which  was  sug- 
gested in  the  argument,  is  thought  to  possess  any  weight.  The 
special  injunction  granted  on  the  filing  of  the  bill,  must  be 
dissolved. 

Reported   in   1  Parsons  98.      See   Eyans  9.  The   Philadelphia  Club,   14 
Wright  107,  and  cases  therein  cited. 


*208]        *In  the  Common  PUa$  of  Cfhester  County. 

Wells  v.  Slotbr. 

September^  1841. 

1.  Land  directed  to  be  sold  and  conyerted  into  monej  will|  in  equity,  be 
treated  as  money,  and  vict  verta, 

2.  Since  the  Act  of  3 1st  of  March,  1792,  a  mere  direction  in  a  will  to  execu- 
tors or  other  trustees,  to  sell  and  convey  land,  breaks  the  descent  and 
Tests  the  legal  estate  in  the  trustees,  and  in  such  case  no  interest  in  the 
land  devised  to  be  sold,  passes  to  the  persons  among  whom  the  proceeds 
are  to  be  distributed. 

3.  A  purchaser  from  one  of  these  can,  under  the  conveyance  of  his  interest, 
claim  nothing  more  than  the  share  of  the  grantor  in  the  proceeds  of  the 
sale  when  made,  and  not  an  estate  in  the  land. 

4.  And  before  the  Act  of  1792,  where  the  power  was  coupled  with  an  interest, 
the  legal  estate  vested  in  the  executor. 

5.  But  where  the  exercise  of  the  power  to  sell  depends  on  a  contingency  which 
may  or  may  not  happen,  the  legal  estate  descends  to  the  heirs  at  law  in  the 
meantime. 

(516) 


Vol.  m.]  WELLS  v.  SLOYBR.  203 

6.  Where  the  whole  beneficial  interest  in  land  or  money  directed  to  be  con- 
verted belongs  to  the  person  for  whose  use  it  is  given,  eqnitj  will  permit 
him  to  take  his  interest  in  money  or  land,  at  his  election.  Bnt  this  elec- 
tion must  be  unequivocally  indicated,  and  where  there  are  several  inter- 
ested in  the  subject-matter,  all  must  agree  to  elect.  Therefore,  a  deed 
from  one  of  the  legatees  of  the  proceeds  of  land,  directed  to  be  sold,  pur- 
porting to  convey  an  estate  in  the  land,  cannot  operate  to  establish  an 

«  election. 

7.  Nor  will  this,  in  connection  with  other  subsequent  deeds  executed  by  the 
executors  as  such,  and  by  them  and  others  as  legatees,  reciting  the  will 
containing  the  power  to  sell  and  the  first  deed,  so  operate.  On  the  con- 
trary, the  latter  deeds  are  to  be  taken  as  an  execution  of  the  power. 

8.  A  general  recital  in  a  deed  cannot  amount  to  an  estoppel  against  the 
grantor  and  his  privies.  To  operate  as  such,  it  must  be  particular  and 
certain.    Therefore  a  recital  in  the  deed  made  by  the  executors  and  others 

•  to  E.,  that  one  of  the  legatees  had  conveyed  his  estate  in  the  premises  to 
M.,  will  not  estop  E.  from  denying  that  M.  took  any  estate  whatever  in  the 
premises. 

9.  A  power  to  sell  within  a  limited  period,  when  it  is  coupled  with  or  is  in 
the  nature  of  a  trust,  may  be  executed  after  the  lapse  of  the  period  pre- 
scribed. 

10.  Such  a  power  is  imperative,  and  not  discretionary  only,  in  the  executor ; 
and  if  he  refuse  or  neglect  to  execute  it,  equity  will  carry  the  trust  into 
execution. 

11.  A  direction  in  a  last  will  to  sell  lands  and  distribute  the  proceeds,  in 
certain  proportions  among  the  children  of  the  testator,  is  a  power  coupled 
with  a  trust. 

In  this  case  the  jury  found  a  special  verdict,  in  substance  as 
follows :  Frederick  Shimer  being  seised  in  fee  of  a  certain  tract 
of  land  made  his  last  will,  which  was  proved  on  the  19th  of  Sep- 
tember, 1807,  whereby  he  devised  to  his  widow  the  one-half  of 
the  profits  of  his  land,  with  certain  privileges  in  the  dwelling- 
house  thereon  erected,  during  her  natural  life.  He  then  directed 
as  follows :  "  I  order  my  executors  and  it  is  my  will  that  they 
♦sell  all  my  real  and  all  my  personal  estate,  not  already 
disposed  of,  within  one  year  after  my  wife's  decease,  and  *- 
put  to  use  the  one  eleventh  part  thereof,  on  good  security,  and 
pay  the  interest  arising  therefrom  to  my  son  Bartholomew, 
yearly  and  every  year  during  his  natural  life,  and  at  his  decease 
to  be  equally  divided  among  his  heirs.  Item :  I  give  and  bequeath 
all  the  remainder  part  of  my  estate  to  my  children  hereafter 
mentioned,  to  wit,  my  sons  Conrad,  Daniel,  Michael,  Frederick, 
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John  and  Peter,  and  daughters  Elizabeth,  Catharine,  Mary 
and  Barbara,  to  be  equally  divided  between  them  share  and 
share  alike,  except  my  son  Michael,  who  is  to  pay  all  his  just 
debts  to  my  executors  that  he  may  owe  me  at  my  decease,  and 
have  fifty  pounds  less  than  any  of  my  last  above-mentioned 
children."  The  testator's  widow,  his  son  Conrad,  and  his  son- 
in-law  George  Toung,  were  appointed  executors.  The  testator 
left  to  survive  him  his  widow  and  all  the  children  named  in  his 
will — except  Bartholomew,  who  died  in  his  lifetime  intestate, 
unmarried,  and  without  issue.  The  widow  died  in  the  year 
1820. 

On  the  24th  of  April,  1824,  Conrad  Shimer  and  George 
Young,  as  surviving  executors  of  the  will,  and  the  same  Conrad 
and  George  and  his  wife  Catharine,  late  Shimer,  Daniel,  Fred- 
erick. John,  Elizabeth,  Mary  and  Barbara  Shimer,  ^^  children, 
heirs,  legatees  and  legal  representatives  of  the  said  Frederick 
Shimer,  deceased,  the  testator,  and  of  Bartholomew  Shimer,  de- 
ceased (another  of  the  children  of  the  said  testator),"  conveyed 
the  said  tract  of  land  to  Jacob  Emery  in  fee,  under  whom  the 
defendants  hold  and  claim.  This  deed  recites  the  will  of  the 
testator  and  particularly  the  clause  empowering  the  executors  to 
sell  the  land.  It  is  also  contained  the  following  recitals :  ^^  And 
whereas  Frederick  Shimer,  Jr.,  conveyed  his  estate  in  the  said 
described  premises  to  Jonathan  Morgan,  and  the  said  Jonathan 
Morgan  duly  assigned  all  his  estate,  real  and  personal,  for  the 
purpose  of  paying  his  debts,  and  is  now  deceased.  And  whereas 
since  the  decease  of  the  said  Magdalena  (the  widow  of  testator), 
the  surviving  executors  Conrad  Shimer  and  George  Young,  sold 
the  said  land  to  the  above  named  Jacob  Emery,  for  the  sum  of 
$2810,  that  being  the  highest  and  best  price  they  could  obtain 
for  the  same."  These  recitals  the  jury  find  to  be  true.  On  the 
14th  of  May,  1824,  Michael  and  Peter  Shimer,  by  deed  duly 
executed,  released  to  the  said  Jacob  Emery,  '^  all  the  estate, 
^^  ^  *riKtt,  title  and  interest  of  them  the  said  Michael  and 
-^  Peter,  of  and  in  the  said  land,"  &;o.  This  deed  recites 
the  will  of  the  releasor's  father,  Frederick  Shimer,  his  death, 
and  the  sale  by  the  surviving  executors  to  Emery ;  acknowledges 
that  the  releasors  had  received  their  proportion  of  the  purchase 
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money,  and  states  that  they  execate  the  release  to  perfect  the 
title  of  the  said  Emery  to  the  premises. 

On  the  29th  of  June,  1818,  Jonathan  Morgan,  to  whom  there- 
tofore the  estate  or  interest  of  Frederick  Shimer  the  younger, 
under  the  will  of  his  father,  had  been  conveyed,  as  appears  by 
the  aforesaid  recital,  by  a  deed  of  voluntary  assignment  con- 
veyed and  transferred  all  his  estates,  real  and  personal,  in  trust 
for  the  benefit  of  his  creditors,  to  certain  trustees,  of  whom  John 
Wells  the  plaintiff  is  now  the  only  survivor. 

But  whether  upon  the  whole  matter  aforesaid,  the  right  of  pos- 
session or  title  to  one  eleventh  part  of  the  said  tract  of  land  is 
in  the  said  plaintiff,  the  jurors  are  ignorant,  and  therefore  pray 
the  advice  of  the  Court. 

Darlington^  for  the  plaintiff,  argued : 

1.  That  the  power  to  sell  was  not  well  executed,  and  cited  1 
Sug.  on  Pow.  128,  139,  208,  294,  334,  349,  376,  440 ;  2  Id. 
95,  105 ;  2  Vern.  376 ;  4  Kent.  Com.  333,  334 ;  Boshart  v. 
Evans,  5  Whart.  551 ;  Porter  v.  Turner,  3  S.  &  R.  Ill ;  Hay 
V,  Mayer,  8  Watts  208 ;  Hannum  v.  Spear,  2  Dall.  290 ;  Sweigart 
V.  Frey,  8  S.  &  R.  299 ;  Loomis  v.  M'Clintock,  10  Watts  274 ; 
Allison  V.  Kurtz,  2  Id.  188 ;  Smith  v.  Folwell,  1  Binn.  546 ; 
Daly  V.  James,  5  Pet.  C.  C.  R.  511.  2.  That  the  defendants 
were  estopped  from  denying  the  title  of  the  plaintiff  by  the 
recitals  in  their  deeds :  2  Sm.  Leading  Ca.  456 ;  30  Law  Lib. ; 
Ewing  V,  Desilver,  8  S.  &  R.  92.  3.  That  the  legatees  elected 
to  take  the  land,  and  consequently  the  deed  of  Frederick 
Shimer,  Jr.,  operated  to  convey  an  estate:  Leigh  &  Dal.  on 
Eq.  Con.  170 ;  5  Law  Lib. ;  Burr  v.  Sim,  1  Whart.  252 ;  Smith 
V.  Starr,  3  Id.  62. 

Hemphill  and  Letvisy  for  defendants,  cited  Allison  v.  Wilson, 
13  S.  k  R.  330 ;  Morrow  v.  Brenizer,  2  Rawle  185 ;  Gray  v. 
Smith,  3  Watts  289 ;  Burr  v.  Sim,  1  Whart.  252 ;  Allison  v. 
Kurtz,  2  Watts  185 ;  Doughty  v.  Bull,  2  P.  Wms.  320 ;  Yates 
V.  Compton,  Id.  308 ;  2  Sug.  on  Pow.  173 ;  2  Brid.  Eq.  Dig. 
452 ;  Brown  *v.  Higgs,  8  Ves.  570 ;  Harding  v.  Glyn,  r*206 
1  Atk.  469 ;  Brown  v.  Higgs,  4  Ves.  708 ;  1  Hoven. 
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Sup.  to  Ves.  83 ;  Bax  v.  Whitbread,  16  Ves.  26 ;  Sinclair  v. 
Jackson,  8  Gowen  570;  Bradstreet  v.  Clarke,  4  Wend.  211; 
Craig  v.  Leslie,  8  Whart.  568 ;  Jackson  v.  Siven,  16  Johns.  Gh. 
166. 

The  opinion  of  the  Court  was  delivered  by 

Bell,  P.  J. — No  rule  is  more  firmly  established  in  equity, 
than  that  land  directed  to  be  converted  into  money,  or  money 
directed  to  be  converted  into  land,  is  to  be  treated  as  that  species 
of  property  into  which  one  or  the  other  is  directed  to  be  con- 
verted :  Allison  v.  Wilson's  Ex'rs.,  18  S.  &;  R.  832.  Such  a 
direction  in  a  will  or  other  instrument  indelibly  impresses  the 
subject  of  it  with  the  character  of  realty  or  personalty,  as  the 
case  may  be;  although  there  be  in  fact  no  conversion,  and 
equity  will  so  treat  it,  upon  the  principle  that  what  is  properly 
and  sufficiently  directed  to  be  done  is  considered  as  done :  Yates 
V.  Compton,  2  P.  Wms.  808 ;  Burr  v.  Sim,  1  Whart.  252. 

It  is  also  not  to  be  doubted,  that  in  Pennsylvania,  since  the 
Act  of  8l8t  of  March,  1792,  a  mere  direction  to  executors  or 
other  trustees,  in  a  last  will,  to  sell  lands,  breaks  the  descent, 
and  vests  the  legal  estate  in  the  executors.  No  interest  in  the 
land  devised  to  be  sold  passes  to  the  persons  among  whom  the 
proceeds  are  to  be  distributed.  They  acquire  under  the  will  a 
mere  chose  in  action ;  a  claim  strictly  of  a  personal  character, 
and  therefore  no  deed  or  mortgage  made  by  the  legatee,  or 
judgment  recovered  against  him,  can  operate  to  transfer  or  in- 
cumber the  land  in  the  hands  of  the  executors.  Nor  has  a  pur- 
chaser for  a  valuable  consideration,  any  greater  or  larger  equity 
than  the  legatee.  He  stands  in  the  same  relation  to  the  estate 
devised,  as  the  original  party,  and  under  such  conveyance  can 
claim  nothing  more  than  the  share  of  the  grantor  in  the  proceed? 
of  the  sale  when  made,  the  conveyance  operating  only  as  an 
equitable  assignment  of  their  interest  in  such  proceeds,  and  not 
of  an  estate  in  the  land:  Allison's  Ex'rs.  v.  Wilson's  Ex'rs.,  13 
S.  &  R.  832-8 ;  Morrow  v.  Brenizer,  2  Rawle  185;  Gray  v.  Smith, 
3  Watts  291 ;  Hay  v.  Mayer,  8  Id.  203.  A  signal  instance  of 
the  unbending  character  of  this  rule  is  furnished  by  the  case  of 
AIlisoQ,  V.  Kurtz,  2  Id.  185.     There  a  test|itor  devised  certain 
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land  to  be  sold  bj  his  executors,  after  the  death  of  his  widow, 
*and  the  proceeds  to  be  equally  divided  among  his  sons  r^coAir 
named  in  the  will.  The  sons  assuming  that  the  estate 
belonged  to  them,  divided  the  land  and  executed  deeds  of  partition. 
One  of  these  deeds  was  from  Richard  Allison,  the  surviving  ex- 
ecutor and  his  wife,  and  William  Allison,  one  of  the  legatees,  and 
wife,  to  John  Allison  another  of  the  legatees,  under  whom  the  de- 
fendant Jacob  Eurtz  claimed.  It  was  held  that  the  whole  estate 
in  the  land,  legal  or  equitable,  passed  bj  the  will  to  the  executor, 
and  therefore  the  deeds  were  invalid  as  conveyances,  but  that, 
although  not  so  intended,  the  deed  from  John  Allison  being 
executed  by  the  executor,  was  good  as  an  execution  of  the  power 
to  sell  under  the  will,  on  the  ground  that  if  one  having  only  a 
power  to  dispose  of  lands,  but  no  interest  in  them,  make  a  dis- 
position of  them  without  reference  to  the  power,  they  shall  be 
considered  as  passing  by  virtue  of  the  power ;  because  otherwise 
the  disposition  would  be  inoperative  and  void.  "The  form  of 
the  instrument  is  not  regarded,  the  substance  is  everything." 
This  would  not  have  been  the  decision,  if,  as  is  contended  on 
the  part  of  the  plaintiff  in  the  case  at  bar,  the  fee  descended  to 
the  heirs  of  the  testator,  until  the  power  was  executed ;  for  then 
there  would  have  been  an  estate  in  the  grantors,  which  the 
deeds  might  operate  to  convey,  and  the  principle  that  where 
one  hajs  both  an  estate  and  a  power  and  conveys  without  ref- 
erence to  the  power,  his  deed  operates  to  convey  the  estate,  and 
not  as  an  execution  of  the  power,  unless  there  be  proof  of  an 
intention  to  exercise  the  power,  was  directly  applicable.  But 
even  before  the  act  of  1792,  the  legal  estate  vested  in  the  ex- 
ecutor, where  by  the  devise,  the  power  was  coupled  with  an 
interest,  in  the  executor,  as  in  the  present  instance;  and  the 
quantum  of  interest  given  makes  no  difference,  for  it  has  been 
held,  that  an  authority  to  lease  is  sufficient  to  exempt  a  power 
from  the  character  of  a  mere  naked  authority  to  a  stranger. 
Burr  V.  Sim,  1  Whart.  R.  266 ;  2  Johns.  Ch.  29.  It  is  true, 
that  where  the  exercise  of  the  power  to  sell  depends  on  a  con- 
tingency, which  may  or  may  not  happen,  the  legal  estate 
descends  to  the  heirs  at  law,  until  the  contingency  does  happen, 

as  was  said  in  Boshart  v.  Evans,  5  Whart.  549.    But  that  is 
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not  one  of  the  features  of  this  c&se,  and  it  is  therefore,  left  to  be 
raled  by  the  other  well  considered  cases  already  cited.  As  then, 
the  deed  from  Fredeyck  Shimer,  Jr.,  conveyed  no  interest  in  the 
*land  devised,  to  Jonathan  Morgan,  it  follows  that  the 
^  plaintiff  in  this  ejectment  is  without  a  title  upon  which  to 
found  a  recovery,  unless  indeed,  that  conveyance  or  some  other 
subsequent  act  by  the  legatees,  amounted  to  an  election  to  take 
the  land  as  land.  It  is  undoubtedly  true,  that  where  the  whole 
beneficial  interest  in  land  or  money  directed  to  be  converted,  be- 
longs to  the  person  for  whose  use  it  is  given,  equity  will  permit  him 
to  take  his  interest  in  the  shape  of  money  or  land  at  his  election. 
Sut  then  this  right  of  election  must  be  actually  exercised  in  so 
unequivocal  a  manner,  as  to  leave  no  doubt  of  the  intention  of 
the  party;  and  the  imu9  of  showing  the  act  of  the  donee,  indi- 
cating his  intention,  lies  on  the  party  alleging  it:  Burr  v. 
Sim,  1  Whart.  265;  Allison  v.  Wilson's  Ex'rs.,  13  S.  k  R. 
833.  A  deed  conveying  the  land  as  land,  or  a  will  so  devising 
it,  may  certainly  be  a  sufficient  indication  of  such  election. 
But  no  such  effect  can  be  attributed  to  the  deed  from  Frederick 
Shimer,  Jr.,  to  Morgan,  because  where  there  are  several  inter- 
ested in  the  subject  matter,  all  must  agree  to  elect.  The 
election  by  one  amounts  to  nothing.  He  cannot  compel  his 
associates  to  elect  to  take  as  land  that  which  was  bequeathed 
to  them  as  money ;  and  as  the  executors  could  not  execute  their 
power  by  halves,  their  business  was  to  execute  it  entirely, 
with  the  consent  of  all  parties,  or  not  at  aU.  Even  then, 
taking  it  for  granted  that  the  deed  in  question  was  intended  as 
a  conveyance  of  the  land  in  specie,  it  cannot  for  the  reasons 
given,  operate  as  such.  But  it  is  said  that  the  deeds  of  April 
and  May,  1824,  by  the  executors  and  heirs,  show  an  intention 
to  take  in  the  shape  of  land,  and  the  deed  to  Morgan  therefore, 
becomes  operative  under  the  equitable  rule,  that  where  one 
makes  a  deed  for  land,  having  no  title  to  it,  but  afterwards 
acquires  one,  his  conveyance  shall  bind  the  subsequently  ac- 
quired interest  and  pass  it  to  his  grantee.  So  undoubtedly  is 
the  law.  But  it  has  no  application  here.  The  deeds  of  1824, 
so  far  from  showing  an  intention  to  elect  to  take  the  land  as 

land,  manifest  in  my  apprehension,  a  directly  contrary  one,  to 

(522) 


Vol.  III.]  WELLS  v.  SLOYER.  .  208 

wit,  an  intent  to  execute  the  power  of  sale,  and  actually  to  turn 
the  land  into  personalty,  in  pursuance  of  the  directions  of  the 
will.  The  executors  are  parties  to  the  first  deed  as  executors, 
and  execute  in  that  character.  Nay  more,  that  part  of  the  will 
conferring  the  power,  is  recited  in  the  deed  as  if  to  leave  no 
♦doubt  of  the  capacity  in  which  they  intended  to  convey.  r*ooQ 
It  is  true  they  are  also  named  as  '^  children,  heirs,  lega- 
tees and  legal  representatives,"  and  in  this  latter  character  join 
the  other  children  of  the  testator  in  the  execution  of  the  deed ; 
but  it  is  obvious  this  was  merely  done  for  greater  caution,  sug- 
gested by  a  doubt  whether  the  power  was  not  at  an  end  by  the 
lapse  of  more  than  one  year  from  the  death  of  the  testator's 
widow.  The  circumstance  of  the  other  children  joining  the  exe- 
cutors in  the  execution  of  this  deed,  does  not  in  any  degree  affect 
it  as  an  execution  of  the  power,  as  is  seen  by  the  case  of  Allison 
V.  Kurtz,  already  cited ;  and  if  we  could  even  suppose  that  the 
other  children  intended  by  this  deed,  to  elect  to  take  the  land, 
it  does  not  amount  to  an  election,  for,  independent  of  the  rule 
that  all  must  elect  or  none,  the  election  must  be  exercised  before 
the  property  is  converted  (Allison  v.  Wilson,  13  S.  &  R.  83),  which 
it  cannot  be  pretended  was  done  here.  As  therefore  Frederick 
Shimer,  Jr.,  had  no  estate  in  the  land  at  the  time  of  his  convey- 
ance to  Morgan,  and  never  acquired  one  afterwards,  it  follows 
that  the  plaintiff  cannot  have  any  interest  in  the  premises  in 
dispute ;  and  is  therefore,  not  entitled  to  judgment,  whether  the 
defendants  have  any  title  or  not,  unless  indeed  the  latter  are 
estopped  from  denying  his  title  to  one  eleventh  of  the  premises, 
by  the  recital  of  the  deed  to  Morgan  in  the  deeds  to  Emery. 

It  has  undoubtedly  been  held  that  an  allegation  of  fact  in  a 
deed,  binds  the  parties  to  it,  so  as  to  estop  them  from  alleging 
the  contrary ;  for  no  man  as  it  is  said,  shall  be  allowed  to  dispute 
his  own  solemn  deed  (per  Lord  Mansfield  in  Goodtitle  v.  Baily, 
Gowp.  601),  and  this  though  the  fact  be  stated  only  by  way  of 
recital,  especially  if  third  persons  are  deceived  by  it :  Ewing  v, 
Desilver,  8  S.  &  R.  92.  On  the  other  hand,  it  has  been  declared 
by  high  authority,  that  though  recitals  are  competent  evidence 
of  a  fact,  yet  being  usually  the  work  of  a  scrivener,  are  entitled 
to  less  respect  than  oral  confessions.     "  So  far  are  they,"  says 
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C.  J.  Gibson  in  Mehaffy  v.  Dobbs,  9  Watts  879,  "  from  being 
conclusive,  that  tbey  are  entitled  to  as  little  respect  by  a  jury  in 
regard  to  everything  else,  as  they  were  declared  in  Geddis  v. 
Hawk,  1  Watts  287,  to  be  entitled  in  regard  to  payment  of  pur- 
chase money."  Be  this  as  it  may,  it  is  certain  that  a  general 
recital  cannot  ameunt  to  an  estoppel.  To  operate  as  such,  it 
must  be  particular,  for  an  estoppel  must  be  certain.  If  we 
*2101  *^^^^  ^^^^  disposed  to  concede  to  a  recital  all  the  effect 
claimed  for  it  by  the  plaintiff,  the  recital  in  question  does 
operate  by  way  of  estoppel  for  want  of  this  certainty.  It  alleges 
that  Frederick  Shimer,  Jr.,  conveyed  his  estate  in  the  said 
described  premises  to  Morgan.  But  these  words  may  be  very 
well  satisfied  by  assigning  to  them  the  meaning  that  Shimer  had 
transferred  to  Morgan  the  interest  he  had  under  the  will — ^all 
that  he  was  entitled  to  receive  out  of  or  from  the  premises ;  and 
when  we  recollect  the  relation  of  the  executors  to  the  property, 
and  what  they  were  about  to  do  by  the  deed  of  1824,  this  is 
most  probably  what  was  intended  to  be  asserted  by  the  terms 
used. 

But  again,  in  order  to  estop  Emery  from  denying  the  title  of 
the  plaintiff,  the  recital  ought  at  least,  to  acknowledge  not  merely 
that  Shimer  had  conveyed,  but  that  Morgan  took  an  estate  in 
the  premises  under  his  conveyance ;  for  as  the  mere  conveyance 
could  not,  as  has  been  shown,  vest  the  grantee  with  any  title  to 
the  premises,  so  a  recital  of  such  a  conveyance  cannot  preclude 
the  defendants  from  denying  that  any  such  title  passed. 

As  this  view  disposes  of  the  whole  case,  we  might  rest  here. 
But  entertaining  a  decided  opinion  on  the  question  principally 
discussed  on  the  argument,  whether,  inasmuch  as  more  than  a 
year  elapsed  after  the  death  of  the  widow  before  a  sale  was  made 
by  the  executors,  the  power  to  sell  was  well  executed.  I  will 
proceed  to  express  it. 

It  is  conceded  that  in  the  case  of  a  naked  power,  which  is 
optional  with  the  party  to  execute  or  not,  equity  will  never  aid 
its  non-execution.  But,  says  Sir  Edward  Sugden  in  his  Treatise 
on  Powers,  2  vol.  178,  16  Law  Lib.,  we  must  be  careful  to  dis- 
tinguish between  mere  powers,  and  powers  in  the  nature  of 
trusts.     Powers  are  never  imperative ;  they  leave  the  act  to  be 
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done  at  the  will  of  the  party  to  whom  they  are  given.  Trusts 
are  always  imperative,  and  are  obligatory  on  the  conscience  of 
the  party  interested.  Sat  sometimes  trusts  and  powers  are 
blended ;  a  man  may  be  invested  with  a  trust  to  be  effected  by 
the  execution  of  a  power  to  be  given  to  him,  which  in  that  case 
is  imperative ;  and  if  he  refuse  to  execute  it,  or  die  without  hav- 
ing executed  it,  equity  will  carry  the  trust  into  execution.  No 
failure  or  negligence  on  the  part  of  the  trustee  shall  be  permitted 
*to  defeat  the  object  of  the  power ;  equity  will  compel  r^oii 
the  trustee  to  execute  it :  16  Yes.  26.  This  is  the  case 
where  a  power  is  given  by  a  will  to  trustees,  to  sell  an  estate  and 
apply  the  money  on  trusts :  2  Sugden's  Powers  174.  See  Brad- 
street  V.  Clark,  4  Wend.  211;  Sinclair  v.  Jackson,  8  Gowen 
670 ;  Jackson  v,  Gwen,  16  Johns.  Ch.  166. 

So  where,  as  in  this  instance,  the  proceeds  of  the  sale  are  to 
be  distributed  in  a  particular  way.  Notwithstanding  in  such  in- 
stances, a  direction  is  given  for  the  execution  of  the  power  within 
a  limited  period,  it  may  be  exercised  after  the  lapse  of  that 
period,  for  the  time  does  not  enter  into  and  make  part  of  the 
power.  It  is  subordinate  to  the  principal  intent,  which  is  to 
confer  a  benefit  on  the  cestui  que  trusty  and  therefore,  the  non- 
execution  of  the  power  within  the  time  limited  shall  not  defeat 
that  intent.  If  it  were  otherwise,  it  would  be  within  the  breast 
of  an  executor,  or  other  trustee,  to  defeat  the  interests  of  third 
parties,  by  merely  folding  his  arms  and  refusing  to  act;  for 
although  under  our  Acts  of  Assembly  a  negligent  trustee  may 
be  dismissed,  and  another  appointed  to  execute  the  trust,  yet  in 
the  case  under  consideration,  this  could  not  be  done  until  after 
the  lapse  of  the  time  within  which  the  power  is  directed  to  be 
exercised,  for  until  then  the  trustee  would  not  be  in  default,  and 
then  according  to  the  argument  of  the  plaintiff,  it  would  be  too 
late.  If  according  to  the  same  argument,  the  fee  in  the  interim 
descends  to  the  heirs  at  law,  the  injustice  would  be  still  more 
glaring  where  the  proceeds  of  the  sale  are  to  be  distributed 
among  strangers. 

The  execution  of  a  power  to  sell  after  the  time  directed,  is 

not  like  an  attempted  execution  before  the  time  prescribed  by 

the  instrument  creating  the  power,  as  was  the  case  of  Sweigart 
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and  Bark's  Adm'rs.,  and  Loomis  v.  M'CIintock,  8  S.  &;  R.  299 ; 
10  Watts  274.  In  the  latter  case  the  act  of  the  party  is  void, 
because  until  the  time  arrives  for  it«  execution,  the  power  has 
no  existence ;  but  after  it  has  sprung  into  life,  where  it  is  coupled 
with  a  trust  or  interest,  it  continues  to  exist  until  exercised. 
For  these  reasons,  I  think  the  power  to  sell  was  well  executed 
in  this  case,  although  more  than  a  year  had  elapsed  from  the 
death  of  the  testator's  widow.  If  this  view  be  correct,  it  mat- 
ters nothing  whether  Morgan  took  any  estate  in  the  land  under 
^^^  91  ^^^  ^^^  ^^^  Shimer  or  not,  for  if  he  did,  the  sale  and 
•*  '^'conveyance  by  the  executors  to  Emery  devested  it. 
Allison  V.  Wilson's  Executors,  18  S.  k  B.  832;  Morrow  v. 
Brenizer,  per  Huston,  J.,  2  Bawle  196. 

In  arriving  at  this  conclusion,  the  case  of  Daly  v.  James, 
5  Peters  C.  C.  R.  511,  has  not  been  overlooked.  It  was  decided 
on  the  law  side  of  the  Court;  and  the  judge  who  delivered  the 
opinion  declined,  in  terms,  to  consider  under  what  circumstances 
equity  would  relieve  where  the  trustee  refused  or  neglected  to 
act  within  the  time  limited  by  the  will. 

In  the  same  case  in  our  Supreme  Court,  under  the  name  of 
Smith  V.  Folwell,  1  Binn.  546,  the  fact  of  the  sale  being  made 
after  the  time,  was  noticed,  but  although  the  case  was  zealously 
argued  by  able  counsel,  it  was  not  made  a  ground  of  objection 
against  the  validity  of  the  sale. 

Judgment  for  the  defendant. 


In  the  Circuit  Court  of  the  United  States^  Eattem  District  of 

Pennsylvania^  in  Bankruptcy. 

Aspinwall's  Case. 

1843. 

Creditors  who  have  executed  releases  according  to  the  terms  of  voluntary 
assignments^  are  to  be  considered  as  having  been  preferred  thereby  over 
the  creditors  of  the  petitioner,  who  have  not  executed  releases. 
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The  opinion  of  the  Court  was  delivered  by 

Baldwin,  J. — In  the  case  of  George  W.  Aspinwall,  a  peti- 
tioner for  the  benefit  of  the  Bankrupt  Act,  on  a  point  certified 
from  the  District  Court,  it  appeared  that  on  the  1st  March,  1841, 
the  petitioner  and  David  B.  Pope  his  partner,  made  an  assign- 
ment of  all  their  joint  and  separate  estate  and  effects,  real  and 
personal,  in  trust  to  pay  certain  of  their  creditors  in  full,  and 
also  to  pay  in  full  or  rateably  as  the  case  might  be,  such  of  their 
creditors  as  should  within  a  limited  time  execute  and  deliver  an 
absolute  release  of  all  demands  against  the  said  Pope  and  As- 
pinwall, with  a  proviso  to  this  effect,  that  all  creditors  who  held 
collateral  securities  might  retain  them,  and  all  the  property 
thereby  secured,  and  be  at  liberty  to  come  in  under  the  assign- 
ment for  the  balance  due  on  their  respective  debts,  after  exhaust- 
ing the  property  secured. 

♦The  discharge  of  the  petitioner  was  opposed  on  the  phcoiq 
ground  of  having  made  this  assignment,  whereupon  the 
following  question  arose  in  the  District  Court,  which  is  now  the 
subject  of  consideration,  viz : 

Whether  those  creditors  who  have  executed  releases  according  to 
the  terms  of  the  assignment,  are  to  be  considered  as  having  been 
preferred  thereby  over  the  creditors  of  the  petitioner  who  have  not 
executed  releases. 

This  question  arises  under  the  second  enacting  clause  of  the 
second  section  of  the  Bankrupt  Act  which  prohibits  the  discharge 
of  a  petitioner  who  has  by  assignment  or  otherwise,  after  the  1st 
of  January,  1841,  or  at  any  other  time  in  contemplation  of  the 
passsage  of  a  bankrupt  law,  given  or  secured  any  preference  to  one 
creditor  over  another,  without  the  assent  of  a  majority  in 
interest  of  the  creditors  who  have  not  been  so  preferred. 

This  assignment  having  been  made  after  the  1st  of  January, 
1841,  comes  within  the  above  provision  as  held  in  the  case  of 
Irwin,  1  Penn.  Law  Jour.  291.  It  gives  preferences  to  certain 
creditors,  and  consequently  the  discharge  of  the  petitioner  is 
subject  to  the  condition  of  assent  by  those  creditors  who  have 
not  been  preferred,  so  that  the  only  question  is,  what  is  giving 
or  securing  a  preference  of  one  creditor  over  another  according 
to  the  true  interpretation  of  the  Bankrupt  Act  ? 
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Taken  in. its  common  acceptation,  a  preference  of  one  over 
another  is  patting  him  in  a  better  situation,  giving  him  an  advan- 
tage or  benefit  which  others  do  not  enjoy  ;  whatever  act  tends  to 
produce  this  efiect  is  a  preference — ^is  within  the  law,  no  matter 
by  what  means  it  is  done,  whether  by  assignment  '^  or  otherwise," 
or  what  may  be  the  mode  of  preferring.     Any  preference,  of 
whatever  nature  or  to  whatever  extent,  imposes  this  condition  on 
the  petitioner.     No  exception  is  contained  in  the  law,  nor  are 
any  words  used  which  can  justify  the  implication  of  one  which 
discriminates  between  the  creditor  who  is  preferred  without  any 
act  to  be  done  by  him  after  the  assignment,  or  other  act  giving 
the  preference,  and  the  creditor  who  by  its  terms  must  do  some- 
thing before  the  preference  can  attach.     The  leading  policy  of 
the  whole  Bankrupt  Act,  is  to  enforce  the  equal  distribution  of  a 
bankrupt's  property  among  all  his  creditors,  and  to  prevent  all 
preferences  of  any  creditors  over  others,  not  only  after  the  pass- 
age of  the  act,  but  from  the  *express  words  of  the  law 
-'  the  same  spirit  is  directed  to  all  preferences  after  the  1st 
of  January  preceding,  or  even  before  if  made  in  contemplation 
of  the  passage  of  a  bankrupt  act.     When  the  intention  of  the 
legislature  is  so  clearly  manifested,  it  ought  to  be  carried  into 
effect  in  the  same  spirit ;  every  creditor  has  a  legal  right  to  re- 
sort to  the  property  of  a  debtor  for  the  payment  of  his  debt, 
without   any  obligation  to  submit  to  any  terms  or  conditions 
sought  to  be  imposed  on  him.     If  the  debtor  makes  such  an 
assignment  of  his  property  as  to  make  a  release  by  his  creditors 
a  condition  of  his  being  entitled  to  any  part  of  the  debtor's  pro- 
perty, he  is  forced  to  surrender  his  right,  or  be  cut  out  of  any 
hope  of  payment ;  this  of  itself  puts  those  creditors  who  release 
in  a  better  position  than  those  who  do  not ;  it  divides  the  cred- 
itors into  two  classes,  one  of  whom  may  be  paid  in  full,  while  the 
other  receives  nothing.     When  paid  in  full,  the  giving  a  receipt 
or  release  of  the  debt  is  a  duty  of  the  creditor,  independent  of 
the  assignment ;  no  right  is  given  up  by  the  release,  and  if  paid 
only  in  part,  the  releasing  creditors  will  have  first  exhausted  the 
whole  fund,  leaving  to  the  others  no  right  or  remedy  but  to 
pursue  the  person  of  the  debtor,  both  of  which  are  under  the 
laws  of  the  State  and  the  late  Act  of  Congress,  diflScult  if  not 
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impossible  to  enforce,  and  will  be  wholly  abrogated  if  the  con- 
struction relied  upon  by  the  petitioner  prevails.  As  the  law 
does  not  invalidate  the  assignment,  or  other  act  which  gives  the 
preference,  no  vestige  remains  either  of  right  or  remedy  in  the 
creditors  who  do  not  release,  other  than  the  right  to  oppose  the 
discharge  of  the  bankrupt  without  the  consent  of  a  majority  in 
interest.  And  even  this  poor  remnant  of  a  creditor's  right  will 
be  taken  from  him,  if  the  releasing  creditors  constitute  a  majority 
in  interest  by  themselves,  or  by  the  addition  of  others,  and  give 
their  assent  to  the  discharge.  So  to  construe  the  law  would  be 
to  annul  it,  for  the  creditors  who  have  released  the  debtor,  have 
no  interest  in  his  discharge.  They  cannot  prove  their  debts 
under  the  bankruptcy,  for  none  exist.  They  cannot  oppose  the 
discharge,  for  it  cannot  affect  them,  nor  do  or  can  they  in  any 
sense  fill  the  character  of  creditors  after  they  have  absolutely 
released  the  debt. 

This  consideration  alone  would  be  conclusive  to  show  the 
true  meaning  of  the  law  to  be,  that  when  a  preference  of  one 
creditor  over  another  has  been  given  or  secured  as  in  this  case, 
*The  petitioner  cannot  be  discharged  without  the  assent  p^Qi  e 
of  a  majority  in  interest  of  those  creditors  who  have  not 
executed  releases,  and  whose  debts  are  existing  and  unpaid,  at 
the  time  of  the  hearing  of  the  petition  for  a  discharge.  In  ascer- 
taining whether  a  preference  has  been  given,  the  act  looks  to  the 
time  when  it  purports  to  have  been  given,  and  to  those  who  are 
then  creditors ;  but  the  discharge  must  be  referred  to  the  final 
hearing,  and  none  can  be  recognized  as  creditors  to  whom  the 
bankrupt  is  not  then  indebted. 

The  question  adjourned  to  this  court,  must  therefore  be  answered 
in  the  affirmative. 
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ACTIONS  IK  GENBRAL. 

Thoagh  a  party  maj  in  many  cases  waive  a  tort,  and  bring  assumpsit,  Iw 
has  his  election,  and  the  Court  will  not  compel  him  to  sue  npon  a  con- 
tract, when  he  repudiates  the  idea  that  such  existed,  and  seeks  to 
obtain  damages  for  deceit  and  fraud.    Sepper  ▼.  WHUama,  3T9. 

ACTIONS  ON  THB  CASB. 

1.  An  action  on  the  case  will  not  lie  for  the  immoderate  driring  of  a  horse 
hired  on  Sundaj.    SerriU  r.  Oibbe,  313. 

2.  An  action  on  the  case  lies  for  the  disturbance  of  a  sale  bj  auction. 
Ihimeea  r.  Anderson,  324. 

APPIDAVrr  OF  DEPENCB. 

1.  Where  a  rerdict  had  been  recovered  hj  a  father  for  the  seduction  of 
his  daughter,  and  pending  a  motion  for  a  new  trial  which  was  not 
granted,  the  defendant  had  filed  his  petition,  and  received  a  discharge 
under  the  Bankrupt  Law,  the  Court  refused  to  set  aside  an  execution 
subsequently  issued  upon  the  Judgment.    Jfatsau  v.  Parker,  317. 

2.  The  District  Court  for  the  City  and  County  of  Philadelphia  will  not 
enter  Judgment  for  the  sum  admitted  in  the  defendant's  affidavit  witli* 
out  any  prejudice  as  to  the  plaintiff's  right  to  the  balance  claimed,  re- 
serving to  the  plaintiff  the  right  as  to  such  balance  to  proceed  to  trial 
and  Judgment.    Bradfofr^e  Adaunietrator  v,  Bradford e  Bxecutor,  388. 

3.  Where  in  an  affidavit  of  defence  to  a  suit  upon  a  note,  defendant  set 
forth  that  the  note  was  claimed  by  a  third  party,  and  that  he  had  been 
summoned  as  garnishee  in  an  attachment  execution  issued  npon  • 
Judgment  against  said  ihitd  party :  Held,  that  it  was  not  a  suf&cient 
deftnce  to  prevent  a  Judgment  for  want  of  an  affidavit  of  defence ; 
but  that  execution  should  not  be  issued  upon  the  Judgment  while  the 
attachment  was  undecided.    RoekkUl  r.  Burden,  391. 

4.  The  District  Court  for  the  City  and  County  of  Philadelphia  has  not 
Jurisdiction  of  a  suit  where  the  plaintiff's  original  demand  was  less  than 
$100,  if  it  is  pleaded  in  abatement  to  the  Jurisdiction  that  a  direct  pay- 
ment has  been  made  which  reduced  the  plaintiff's  demand  before  suit 
brought  to  an  amount  less  than  $100.    ffayee  t.  Bobb,  394. 

6.  Where  by  a  fnistake  a  defendant  gave  a  note  for  an  amount  greater 
than  was  actually  due,  by  which  mistake  the  amount  due  the  plaintiff 
was  reduced  to  a  sum  less  than  $100 :  ^MBfi,  whether  this  would  be  • 
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equiTAlent  to  a  payment  so  as  to  defeat  the  jarisdiction  of  the  Court  on 
a  plea  to  the  jurisdiction,    ffayn  r.  Robh^  394. 
6.  In  the  District  Court  a  plaintiff  who  takes  judgment  on  an  affidavit  of 
defence  for  the  amount  admitted  to  be  due,  cannot  go  to  trial  for  the 
residue.    Ibid, 

AGENT. 

A  wife  can  conTey  her  interest  in  lands  by  power  of  attorney,  executed 
by  her  alter  a  separate  examination.    Daltell  t.  Otawfordf  155. 

ALIEN. 

A.  B.  was  a  native  of  Saxony,  and  came  to  New  Orleans  in  the  year  1800. 
He  resided  there  in  1803,  when  Louisiana  was  ceded  by  France  to  the 
United  States,  by  treaty  of  April  30th,  1803,  and  continued  to  reside 
there  until  1811,  when  he  removed  to  the  State  of  Pennsylvania,  and 
there  has  lived  ever  since.  He  resided  for  many  years  in  the  ward  in 
which  he  offered  to  vote,  and  had  annually  paid  his  proportion  of  the 
county  tax.  Held,  that  the  said  Treaty  of  April  30th,  1803,  of  which 
the  3d  Article  declares,  that  <*  the  inhabitants  of  the  ceded  territory 
shall  be  incorporated  in  the  Union  of  the  United  States,  and  admitted 
as  soon  as  possible  according  to  the  principles  of  the  Federal  Constitu- 
tion to  the  eigoyment  of  all  the  rights,  advantages  and  immunities  of 
citisens  of  the  United  States,"  Ac,  conferred  upon  A.  B.  citizenship,  in 
the  absence  of  naturalization  under  the  laws  which  were  then  and 
have  from  time  to  time  since  been  in  force,  and  that  being  such  citizen, 
he  was  entitled  to  vote  "under  our  State  Constitution  and  laws  regu- 
lating elections."    In  r$  John  Harrold^  214. 

AMENDMENT. 

After  there  has  been  a  judgment  in  the  District  Court  for  a  plaintiff  on 
special  demurrer,  which  judgment  is  affirmed  in  the  Supreme  Court,  it 
is  too  late  for  the  defendant  to  amend  the  error  on  which  the  judgment 
went.    Murphy  v.  Riehardty  330. 

APPRENTICE. 

An  apprentice  regarded  as  an  "  operative,"  within  the  fifth  section  of  the 
Bankrupt  Act  of  1841,  and  his  master,  who  was  now  a  bankrupt,  hav- 
ing, before  the  bankruptcy,  made  an  express  agreement  to  pay  him  for 
all  overwork,  the  Court  directed  the  assignee  to  pay  the  apprentice, 
accordingly.    Sx  parU  SUimr,  13^. 

ABBITRAMENT  AND  AWARD. 

1.  Where  two  cases  had  been  tried  together  before  the  same  arbitrators, 
it  was  held  that  they  were  entitled  to  fees  as  for  only  one  case.  Butcher 
T.  Scott,  311. 
3.  An  attorney's  fee  of  three  dollars  is  properly  chargeable  on  an  award 
of  arbitrators.    Ibid. 
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3.  A  reasonable  charge  for  room-rent  for  an  arbitration  is  correct  and 
sanctioned  by  ancient  practice.    Butcher  t.  Seottj  311. 

4.  In  Toluntarj  references  either  partj  may,  at  any  time  before  award 
made,  revoke  the  authority  given  to  the  arbitrators.  Wood  t.  Finn, 
396. 

6.  The  effects  of  such  revocation  is  to  put  an  end  to  this  authority.  Ibid, 

6.  An  award  made  and  filed  after  such  revocation  stricken  off.    Ibid. 

7.  The  appointment  of  arbitrators  must  be  made  according  to  the  Act  of 
Assembly,  which  requires  the  plaintiff  or  his  attorney,  and  the  pro- 
thonotary,  to  nominate  alternately  one  person,  the  prothonotary  acting 
in  behalf  of,  and  for  the  interest  of  the  defendant.   Cave  v.  CrumUy,  312. 

ASSUMPSIT. 

Though  a  party  may  in  many  cases  waiye  a  tort,  and  bring  assumpsit,  he 
has  his  election,  and  the  Court  will  not  compel  him  to  sue  upon  a  con- 
tract, when  he  repudiates  the  idea  that  such  existed,  and  seel^s  to 
obtain  damages  for  the  deceit  and  fraud.    Hopper  y.  WiUiame,  3T9. 

ATTACHMENT. 

1.  Since  the  passage  by  the  leg^islature  of  Pennsylvania,  on  the  12th  of 
July,  1842,  of  the  act  "  to  abolish  imprisonment  for  debt,  and  to  punish 
fraudulent  debtors,"  as  modified  by  the  Act  of  the  19th  of  July,  1842, 
a  foreign  attachment  cannot  be  dissolved  by  the  entry  of  special  bail. 
Duffy  y.  Owtngty  33. 

2.  Since  the  passage  of  these  acts,  the  only  mode  of  dissolying  a  foreign 
attachment  is  by  making  a  special  deposit  of  money  as  authorized  by 
the  62d  section  of  the  Act  of  the  13th  of  June,  1836,  relating  to  the 
commencement  of  actions.    Ibid, 

3.  A  foreign  attachment  cannot,  since  the  passage  of  the  act  abolishing 
imprisonment  for  debt,  be  dissolved  by  perfecting  bail  in  the  action. 
Hailmany.  WUeon^  189. 

4.  Nor  can  it  be  dissolved  by  entering  a  common  appearance.    Ibid, 

6.  Money  in  the  hands  of  a  constable  arising  f^om  the  sale  of  the  chattels 
of  the  defendant  in  an  execution,  cannot  be  attached  at  the  suit  of  a 
creditor  of  such  defendant,  under  the  35th  section  of  the  Act  of  16th 
of  June,  1836.     CfrowiuT,  M^AlUeter^  257. 

6.  Money  received  by  the  supervisor  of  the  Philadelphia  and  Columbia 
Railroad,  an  officer  under  the  employ  of  the  State,  appointed  by  the 
Board  of  Canal  Commissioners,  and  due  by  him  to  a  person  employed 
on  the  road,  cannot  be  attached  in  his  hands  for  the  debt  of  the 
employee.    Piereon  y.  MeCormick,  260. 

7.  An  attachment  of  a  judgment  in  the  hands  of  defendant,  is  a  defence 
to  an  action  on  recognisance  of  bail  in  error.    BoabyeheUr.  Evane^  316. 

8.  Where  in  an  affidavit  of  defence  to  a  suit  upon  a  note,  defendant  set 
forth  that  the  note  was  claimed  by  a  third  party,  and  that  he  had 
been  summoned  as  garnishee  in  an  attachment  execution  issued  upon 
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a  Jadgment  AgAUit  iftid  third  party :  Held,  Uiiit  it  waa  not  a  mfficient 
defence  to  prerent  a  Judgment  for  want  of  an  affidarit  of  defence ;  bnt 
that  execution  thonld  not  be  iMued  upon  the  judgment  while  the 
attachment  wae  undecided.    BoekkiU  t.  BunUm^  391. 

ATTORNET  AT  LAW. 

1.  An  acknowledgment  of  debt  signed  bj  an  attorney  at  law,  on  behalf 
of  his  client,  is  not  a  sufficient  "instrument  of  writing  for  the  payment 
of  money/'  to  entitle  the  plaintiff  to  judgment  for  want  of  an  affidavit  of 
defence.   William  Bradford  9  Adminutrator  r,  T,  Bradford  %  BxeaUoTf  209. 

2.  An  attorney's  fee  of  three  dollars  is  properly  chargeable  on  an  award 
of  arbitrators.    Butcher  r,  Scott,  311. 

3.  To  an  indictment  against  an  attorney  at  law,  for  filing  a  record,  "  a 
certain  fidse,  scandalous  and  malicious  writing  and  affidant,"  charg- 
ing the  prosecutor  with  illicit  connection  with  a  third  person,  the 
defendant  demurred :  Held,  that  the  demurrer  admitted  that  the  pub- 
lication was  malicious,  and  therefore  Judgment  must  be  for  the  Com- 
monwealth, unless  the  defendant  asked  leave  to  plead  the  generajl 
issue.     CamnumtQealth  r.  Daniel  CWoer,  361. 

4.  A  counsel  in  the  discussion  of  his  client's  cause,  is  not  liable  for  words 
spoken  relative  to  the  matters  in  controversy,  or  subjects  which  inci- 
dentally arise  in  the  course  of  the  trial.    Ihid, 

5.  If  counsel  wantonly  depart  from  the  evidence  and  point  in  issue,  with 
an  intent  to  injure  the  character  of  the  adversary,  without  propriety  or 
probable  ground,  they  are  responsible.    Ibid. 

6.  A  power  of  attorney  under  which  counsel  appear  in  the  Courts  of 
Pennsylvania,  must  be  executed  according  to  the  lex  fori.  Common'- 
wealth  V.  Fetereon,  482. 

AUDITOR. 

1.  The  finding  of  an  auditor  appointed  to  distribute  a  f^nd,  arising  under 
a  sheriff's  sale,  under  various  writs  of  Jieri  faciae,  in  favor  of  one  of 
several  execution  creditors,  was  set  aside  where  an  issue  had  been 
awarded,  and  the  finding  of  a  jury  had  been  adverse  to  the  claim  so 
allowed  by  the  auditor.    Lowbtr  v.  Biehardecnj  263. 

2.  Although  in  general  the  costs  of  an  audit  are  to  be  paid  out  of  the 
ftind  in  Court,  yet  with  respect  to  executors  and  others  acting  in  a 
representative  capacity,  if  they  have  been  guilty  of  fraud  or  miscon- 
duct, the  costs  will  be  put  upon  them,  and  not  upon  the  trust  fund. 
In  re  Sarlan*e  BetutCf  451. 

3.  Upon  exceptions  to  an  auditor's  report,  no  evidence  will  be  admitted 
in  support  of  the  same,  but  what  was  laid  before  the  auditor.  But 
this  rule  is  subject  to  exceptions  similar  to  those  which  prevail  on 
motions  for  new  trials.    Ibid, 

4.  To  prevent  surprise  and  ii^ustiee,  a  rehearing  befbre  an  auditor  will 
be  granted  upon  proper  application  made.    Ibid, 
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1.  The  second  flection  of  the  Act  of  14th  of  April,  1838,  reUting  to  the 
commencement  of  aotionfl,  reyiTcd  the  Act  of  20th  March,  1725,  which 
exempted  freeholdera  in  certain  cases  from  arrest.    Lyfkd  t.  Biggi,  18. 

2.  The  act  abolishing  imprisonment  for  debt,  intends  no  benefit  to  bail, 
as  snch — his  power  oyer  the  principal  and  his  undertaking,  are  the 
same  as  before  the  act,  and  the  court  will  not  order  an  €X9ntrttur  on 
the  bail  piece  without  a  surrender  of  the  principal.  PatUnon  t. 
Matlaek^  76. 

3.  The  Act  of  the  12th  of  July,  1842,  "  to  abolish  imprisonment  for  debt," 
Ac,  relates  to  suits  before  as  well  as  to  suits  instituted  after  its  pass- 
age, and  where  a  ea,  «a.  was  issued  in  a  suit  which  had  been  instituted 
before  the  date  of  the  act,  but  in  which  Judgment  was  not  obtained  till 
after  that  date :  Held,  that  the  defendant  was  entitled  under  the  first 
section  of  the  act,  to  be  discharged  from  imprisonment  on  the  ea.  fa. 
Smith  T.  TraPiOa^  78. 

4.  The  act  abolishing  imprisonment  for  debt,  put  an  end  to  that  species 
of  security  called  special  bail,  in  all  cases  to  which  that  act  extends. 
Haaman  t.  WiUon^  189. 

5.  A  debtor  arrested  under  the  Act  of  July  12th,  1842,  entitled,  an  act  to 
abolish  imprisonment  for  debt,  &c.,  who  has  been  discharged  under 
the  Insolyent  Law  prior  to  its  passage,  though  subsequent  to  contract- 
ing the  debt,  cannot  be  held  to  bail  for  fraud,  but  is  entitled  to  his 
discharge.    Baueti  r.  Davit,  310. 

6.  The  plaintiff,  to  an  action  commenced  by  a  ctgnat  ad  respimdendum, 
cannot  proceed  against  the  sheriff  for  the  insufficiency  of  the  bail,  until 
he  has  proceeded  against  the  body  of  the  defendant  and  the  goods  of 
the  bail.     Commonwealth  t.  Watmough,  412. . 

7.  Upon  the  failure  of  the  bail  to  justify,  the  plaintiff  is  not  obliged  to 
rule  the  sheriff  to  bring  into  Court  the  body  of  the  defendant.    Ibid. 

8.  Although  the  bail  do  not  justify  upon  exception  being  taken,  yet  the 
bail  bond  is  still  obligatory  on  them,  and  the  plaintiff  may  proceed 
upon  it,  after  obtaining  judgment  against  the  defendant,  and  issuing  a 
ca.  sa.  against  him,  which  is  returned  N.  B«  I. :  prondtdy  the  bail  do  not 
surrender  the  principal  before  the  quarto  tUifOtt  of  the  return  day  of 
the  writ  against  them.    Ibid. 

9.  An  execution  against  the  bail  which  is  returned  nuUa  bona,  is  a  satis- 
factory test  of  their  insufficiency  (especially  where  the  sheriff  who  took 
the  bail  makes  that  return),  and  under  the  16th  section  of  the  Act  of 
13th  June,  the  plaintiff  must  regularly  proceed  to  such  a  length,  before 
the  sheriff  becomes  liable  for  the  insufficiency  of  the  bail.    Ibid. 

10.  By  the  declaration  it  appeared  that  the  plaintiff  excepted  to  the  bail 
which  the  defendant  as  sheriff  took  in  the  original  action ;  that  the 
bail  did  not  justify,  that  other  bail  was  neither  added  nor  substituted ; 
ayerment,  that  the  defendant  became  responsible  for  the  sufficiency  of 
the  bail  to  taken :  Held,  on  demurrer,  that  inasmuch  as  the  plaintiff 
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had  proceeded  only  to  judgment  against  the  defendant  in  the  original 
action,  this  luit  was  prematare,  and  judgment  was  entered  for  the 
defendant.  CommanwtaUk  r.  Waim&uffk^  412. 
11.  Since  the  Act  of  Jnlj  12thy  1842,  it  is  necessary  that  females  should 
give  the  security  required  hj  section  33  of  that  act,  in  order  to  obtain 
an  appeal  from  the  judgment  of  an  alderman  or  justice  of  the  peace. 
John9on  t.  JVidbMy,  601. 

BANKRUPT. 

1.  A  petitioner  in  bankruptcy  is  privileged  from  arrest  on  civil  process 
pending  the  proceedings  on  his  petition  to  be  declared  a  bankrupt. 
United  States  t.  DobbmSf  5. 

2.  The  Court  will  not  order  a  sale  of  real  estate  of  the  bankrupt,  where 
it  is  charged  with  incumbrances  to  its  Aill  probable  value,  and  where 
a  suit  under  a  lien  prior  to  decree  of  bankruptcy  is  in  progress,  under 
which  a  sale  will  probably  be  had  within  a  reasonable  time.  In  re 
Jacob  F,  HahnUny  6. 

3.  The  State  Courts  will  not  discharge  from  custody  of  the  sheriff,  a 
defendant  arrested  under  a  eapiae  ad  eatufaeiendum^  who  had  been  de- 
creed a  bankrupt,  but  who  has  not  received  his  final  discharge.  ShuUe 
T.  FleUeherf  7. 

4.  The  property  mentioned  in  the  schedule  of  a  petitioner  belongs  to  his 
creditors  from  the  time  of  filing  his  petition,  and  an  injunction  will  be 
granted  to  stay  proceedings,  on  an  execution  issued  after  the  filing  of 
such  petition,  unless  it  should  be  shown  that  the  application  was  not 
bond  fide.    In  re  John  H.  MtUor^  26. 

6.  The  property  of  a  petitioner  in  bankruptcy  is  not  devested  out  of  him, 
until  the  decree  has  been  made :  hence,  such  property  is  subject  to 
execution  by  any  one  of  his  creditors,  until  the  time  of  the  decree. 
Ex  parte  Bennei^l^. 

6.  The  protection  from  arrest  given  to  suitors,  extends  to  petitioners  for 
the  bankrupt  act.  The  privilege  is  regarded  liberally ;  but  the  facts 
necessary  to  make  out  a  case  for  protection,  must  be  proved  otherwise 
than  by  the  oath  of  the  party  who  claims  it.     Ex  parte  Mjfiin,  29. 

7.  In  the  examination  of  a  witness  before  the  commissioner,  the  witness 
cannot  refuse  to  answer  a  question  which  may  subject  him  to  no  other 
injury  than  one  of  a  civil  nature.    In  re  Danforthj  31. 

8.  Where  a  man  had  been  declared  bankrupt,  many  years  ago,  and  divi- 
dends on  his  estate  were  long  unclaimed  by  the  persons  entitled  to 
them,  the  Court  declined  to  assist  the  bankrupt's  administrator  to  get 
possession  of  these  unclaimed  diyidends,  it  appearing  that  other 
creditors,  not  yet  paid  in  fViU,  opposed  the  application.  In  re  PeUr 
Blight' e  EetaU,  66. 

9.  A  creditor  holding  security,  proved  his  debt  before  the  commissioner; 
and  it  appearing  that  he  had  done  this  under  a  misapprehension  of 
the  effect  of  such  an  act;  and  the  circumstances  of  the  case  being 
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special,  the  Court,  after  notice  bad  been  given  to  the  bankrupt  and 
to  the  assignee,  to  show  cause  to  the  contrary,  allowed  the  proof  to  be 
withdrawn.    Ex  parte  Laptley,  68. 

10.  The  second  proviso,  in  the  second  section  of  the  Bankrupt  Law,  is  to 
be  read  as  if  pointed  thus :  '*  In  case  it  shall  be  made  to  appear  to  the 
Court,  in  the  course  of  the  proceedings  in  bankruptcy,  that  the  bank- 
rupt, his  application  being  yoluntarj,  has,  subsequent  to  the  first  day 
of  January  last,  or  at  any  other  time,  in  contemplation  of  the  passage 
of  a  bankrupt  law,  by  assignment  or  otherwise,  given  or  secured  any 
preference,"  Ac,  he  shall  not  receive  a  discharge,  A;c.    In  re  Irvnne,  82. 

11.  The  Court,  in  this  case,  confirm  the  decision  of  Ex  parte  Bennet,  ante 
1  P.  L.  J.  145.     Ex  parte  Dudley ^  96. 

12.  The  property  of  a  petitioner  in  bankruptcy  is  not  devested  out  of 
him  till  a  decree  of  bankruptcy  has  passed.  Hence,  till  the  decree  has 
passed,  the  petitioner's  property  remains  subject  to  execution.    Ibid. 

13.  In  this  case,  the  Court  examine  the  broad  question,  whether  in  any 
case,  the  District  Court  of  the  United  States  has  power  to  issue  an 
injunction  to  stay  the  process  of  State  Courts,  and  expresses  an  opinion 
that  the  District  Court  has  no  such  power.    Ibid, 

14.  A  general  assignment  without  preferences  is  valid,  under  the  Bank- 
rupt Law ;  and  this,  though  the  assignor  has  filed  a  petition  to  be 
decreed  a  bankrupt,  provided  that  a  decree  of  bankruptcy  has  not  yet 
passed.    Anonymauty  121. 

15.  Any  person  who  comes  within  the  class  of  persons  mentioned  in  the 
first  section  of  the  Bankrupt  Act  (that  is  to  say,  any  person  owing 
debts  not  created  in  consequence  of  defalcation  as  a  public  officer,  or 
as  executor,  administrator,  guardian,  or  trustee,  or  while  acting  in  any 
other  fiduciary  capacity),  may,  on  his  own  application  be  decreed  a 
bankrupt,  at  all  events.  If  he  have  made  preferences  in  contemplation 
of  bankruptcy,  &c.,  concealed  his  property,  or  done  or  committed  any 
other  act  in  contravention  of  the  second  or  fourth  sections  of  the  law, 
such  matter  is  to  be  opposed  to  his  final  discharge,  and  not  to  the 
decree  of  bankruptcy.    Hx  parte  Pagety  133. 

16.  An  apprentice  regarded  as  an  "  operative,"  within  the  fifth  section  of 
the  Bankrupt  Act  of  1841,  and  his  master,  who  was  now  bankrupt, 
having,  before  the  bankruptcy,  made  an  express  agreement  to  pay  him 
for  all  over-work,  the  Court  directed  the  assignee  to  pay  the  appren- 
tice, accordingly.    Ex  parte  SteineTf  13^, 

1*1,  In  the  case  of  a  voluntary  application  by  a  debtor  for  the  benefit  of 
the  act,  the  Court,  if  desired  by  a  creditor  who  asserts  that  the  debt 
due  to  him  has  been  created  in  a  fiduciary  capacity,  will  direct  the 
debtor  to  produce,  even  before  the  time  for  a  decree,  all  books  and 
papers  having  relation  to  the  debt  returned.    In  re  Parker,  137. 

18.  If  a  voluntary  applicant  for  the  benefit,  Ac,  owe  a  debt  created  in 
consequence  of  defalcation  as  a  publiq  officer,  or  as  an  executor,  ad- 
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ministrator,  guardian  or  tmstee,  or  while  acting  in  any  other  fidnciarj 
capacity,  he  cannot  be  discharged  under  the  act,  eren  though  besides 
the  fiduciary  debt,  he  may  owe  other  debts  not  of  a  fiduciary  character. 
In  re  Parker,  136. 

19.  But  the  right  to  object  to  a  discharge  is  giren  for  the  benefit  of  the 
party  injured,  whose  interest  it  may  be  not  to  oppose  the  discharge. 
If  therefore  such  party  do  not  make  the  objection,  no  other  person  can. 
Ibid, 

20.  The  Act  of  Congress  declaring  a  judgment  confessed  for  the  purpose 
of  giving  a  preference  Toid,  is  binding  on  a  State  Court.  Cfhan  v. 
Chan,  263. 

21.  A  debtor  whose  petition  in  bankruptcy  is  pending  in  the  United 
States  Court,  cannot  be  arrested  under  a  warrant  under  the  3d  section 
of  the  Act  of  July  12,  1842.    Ikid. 

22.  Where  a  verdict  had  been  recovered  by  a  father  for  the  seduction  of 
his  daughter,  and  pending  a  motion  for  a  new  trial  which  was  not 
granted,  the  defendant  filed  his  petition,  and  received  a  discharge 
under  the  Bankrupt  Law,  the  Court  refused  to  set  aside  an  execution 
subsequently  issued  upon  the  judgment*    Jfaseau  v,  Parker,  317. 

23.  Where  a  warrant  of  arrest  had  been  issued  under  the  Act  of  July  12, 
1842,  entitled  "an  act  to  abolish  imprisonment  for  debt,"  kc,  against 
one,  upon  the  ground,  that  he  had  property  which  he  fraudulently 
concealed,  and  that  he  had  disposed  of  property  with  intent  to  defraud 
his  creditors ;  and  it  appeared  that  the  defendant  had  previously  filed 
his  petition  for  the  benefit  of  the  bankrupt  laws ;  the  Court  on  motion 
quashed  the  warrant  of  arrest.    Bishop  v.  Lcewen,  368. 

24.  Creditors  who  have  executed  releases  according  to  the  terms  of  vol- 
untary assignments,  are  to  be  consdered  as  having  been  preferred 
thereby  over  the  creditors  of  the  petitioner,  who  have  not  executed 
releases.    AtptntpaWe  Gate,  626.  ^ 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  The  indorser  has  a  right  to  the  judgment  against  the  maker  of  a  note, 
and  to  the  benefit  of  the  recognisance  for  stay  entered  on  it  Shaw  r. 
JtClellan,  384. 

2.  A  defendant  in  an  action  against  him  as  the  indorser  of  a  promissory 
note,  set  forth  that  the  note  was  an  accommodation  note  and  had  been 
discounted  by  a  bank,  that  before  and  since  its  indorsement  which 
was  without  consideration,  it  had  been  understood  by  him  and  an 
officer  of  said  bank,  that  he  should  not  be  held  liable  upon  the  note, 
and  that  it  was  only  in«  compliance  with  a  rule  of  said  bank  which 
required  two  names  on  all  paper  offered  for  discount :  Held  to  be  a 
sufficient  affidavit  of  defence.    RoekhiU  v.  Moore,  392. 

3.  Where  in  an  affidavit  of  defence  to  a  suit  upon  a  note,  defendant  set 
forth  that  the  note  was  claimed  by  a  third  party,  and  that  he  had  been 
summoned  as  garnishee  in  an  attachment  execution  issued  upmi.a  judg- 

(SS8) 


INDEX. 

BILLS  OF  EXCHANGE  AND  PROMISSORT  NOTES— eonemtieJ 

ment  against  said  third  partj :  Held,  that  it  was  not  a  snffieient  defence 
to  prevent  a  judgment  for  want  of  a  snffieient  affidayit  of  defence. 
BoekhUl  Y.  Burden^  391. 
4.  But  ,that  execution  should  not  be  issued  upon  a  judgment  while  the 
attachment  was  undecided.    Ibid, 

BOARD  OF  HEALTH. 

The  Board  of  Health,  in  an  action  for  the  expenses  of  remoring  a  nuis- 
ance, is  bound  to  prove  the  work  was  done.  Board  of  Health  t.  Fen^ 
nocky  323. 

GERTIORARL->See  Cbiicimal  Law,  21. 

COMMISSIONS. 

The  Court  maj  in  their  discretion  compel  a  partj  to  name  the  witnesses 
to  be  examined  on  a  commission,  if  the  circumstances  of  the  case  re- 
quire it.    Leggett  ▼.  Auttin^  310. 

COMMON  PLEAS.— -See  Coubts,  6,  T. 

CONSTABLE.— See  Attachmbnt,  5. 

CONTEMPT. 

1.  Proceedings  in  contempt,  which  are  excepted  from  the  operations  of 
the  Act  of  1842,  abolishing  imprisonment  for  debt,  are  those  bj  which 
a  Court  of  Equitj  operates  upon  the  conscience  of  the  party,  and  com- 
pels the  performance  of  a  specific  act,  or  punishes  a  breach  of  injunc- 
tion.   In  re  JS$tate  of  Hugg  and  BeU^  237. 

2.  Whenever  the  decree  is  for  the  payment  of  money  founded  upon  con- 
tract, the  defendant  cannot  be  taken  in  execution  either  bj  process  of 
equity  or  at  common  law.    Ibid. 

CONTESTED  ELECTIONS. 

1.  Under  the  Act  of  2d  July,  1839,  requiring  that  each  ticket  voted  for  at 
an  election,  "  shall  designate,  on  the  outside,  the  office  or  offices,  and 
on  the  inside  the  name  of  the  person  voted  for  to  fill  such  office  or 
offices,"  it  was  held,  that  a  ticket  having  the  name  of  a  candidate 
on  the  inside,  and  on  the  outside  the  words,  "  Prothonotary  and  Clerk 
of  the  several  Courts  of  Luzerne  county,"  contained  a  sufficient  desig- 
nation for  the  office  of  "  Prothenotary  of  the  Court  of  Common  Pleas 
and  the  Clerk  of  the  Courts  of  Quarter  Sessions,  Oyer  and  Terminer, 
and  Orphans'  Court  of  the  county  of  Luzerne,"  the  said  offices  being 
filled  by  one  person ;  and  the  candidate  so  voted  for,  having  received  a 
majority  of  the  votes,  was  declared  duly  elected  to  the  said  offices.  In 
re  Blection  of  Bedford^  484. 

2.  The  meaning  of  the  word  designate,  as  used  in  the  7th  section  of  the 
Act  of  2d  July,  1839,  is  that  the  voter  shall  indicate,  or  point  out  on  the 
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onuide  of  bis  ticket,  bj  sometbtng  known  or  determinate,  tbe  offices 
for  Tfhicb  he  intends  to  rote.     In  re  JSlection  of  Bedford^  484. 

3.  If  a  ticket  'polled  at  av  election,  refer  the  election  officers  to  the  law 
requiring  and  regulating  the  election,  bj  something  known  and  deter-  -  ^ 
minate  and  with  reasonable  certainty,  the  designation  on  the  ticket, 
though  not  full,  must  be  construed  conformably  with  tbe  law.    In  re 
EUetUm  of  Fearon,  489. 

4.  Where  lereral  county  officers  are  united  in  one  although  the  designa- 
tion on  the  outside  of  the  ticket  does  not  enumerate  the  sereral  offices, 
it  is  sufficient  if  it  contain  enough  to  refer  the  officers  of  the  election, 
with  convenient  certainty,  to  the  enumeration  contained  in  the  Act  of 
2d  July,  1839.     Ilnd, 

5.  In  the  county  of  Clinton,  the  offices  of  the  Prothonotary  of  the  Court 
of  Common  Pleat,  Clerk  of  the  Court  of  Oyer  and  Terminer,  Orphans' 
Court,  and  Court  of  Quarter  Sessions,  Register  of  Wills  and  Recorder  of 
Deeds,  are  filled  by  one  person.  Tickets  were  polled  at  the  election  in 
October,  1843,  containing  in  the  inside  the  name  of  the  person  voted 
for,  and  on  the  outside  the  words,  "  Prothonotary,  Register,  Recorder, 
kc"  Held,  that  the  tickets  designated  sufficiently  all  the  other  offices, 
within  the  meaning  of  the  Act  of  2d  July,  1839,  and  the  person  voted 
for  baring  received  a  majority  of  votes,  was  declared  duly  elected.    IbuL 

CONTRACT. 

1.  The  Act  of  4th  of  May,  1841,  which  suspended  proceedings  against 
non-specie  paying  banks  for  the  forfeiture  of  their  charters,  on  condi- 
tion of  their  paying  specific  sums  in  relief  notes  into  the  state  treasury, 
was  a  contract  between  the  state  and  the  accepting  banks,  which  was 
binding  on  the  state  until  the  loan  was  repaid ;  and  it  was  Incompetent  i 
for  the  state  by  a  subsequent  act,  to  resume  the  right  of  forfeiture 

of  charter  on  any  other  terms  than  those  prescribed  by  the  original 
contract.     Lonjf  v,  Farmert*  Bank  of  Reading^  284. 

2.  Where  a  party  presenting  to  a  bank  its  notes  for  payment,  is  indebted 
to  such  bank  in  a  sum  equal  to  the  amount  of  notes  presented ;  the 
bank  may  refuse  to  pay  the  notes  on  demand,  and  may  set  off  such 
debt  in  an  action  brought  against  it  on  the  notes  for  the  penalty. 
Ibid, 

3.  The  refusal  by  a  bank  to  pay  in  specie  its  own  notes,  presented  to  it 

by  a  party  who  is  its  debtor  to  a  greater  amount,  is  not  a  violation  of  f 

the  1st  section  of  the  Act  of  12th  March,  1842.    Ibid, 

4.  The  first  section  of  the  Act  of  12th  March,  1842,  does  not  embrace 
within  its  provisions  those  banks  which  accepted  of  and  complied  with 
the  provisions  of  the  Act  of  4th  May,  1841.    Ibid, 

CORPORATIONS.— See  Cohtbaot,  1,  2,  3,  4.  , 

1.  Corporations  are  liable  to  execution  in  the  nature  of  foreign  attach- 
ment, under  the  22d,  32d,  and  35th  sections  of  Act  of  June  16th,  I 
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1836,  relating  to  ezecntions.   (But  see  4  Barr  490).  Qum/on  y.  Railroad 
Co.j  8. 

2.  An  attachment  ezecation  under  Act  16th  June,  1836,  relating  to  ezecn- 
tions, does  not  lie  on  a  judgment  obtained  against  a  corporation. 
Monongahela  Nawgation  Co,  y.  Ledlie,  498. 

3.  The  Oonrt  will  not  open  a  judgment  confessed  for  the  payment  of 
money  in  instalments,  with  power  to  issue  ezecution  for  the  whole 
amount,  on  failure  to  pay  one  of  the  instalments.  Malone  y.  The  PkUa* 
delphia  and  Reading  Railroad  Company ^  383. 

4.  It  is  the  bounden  duty  of  Courts  of  justice  not  to  permit  persons  not 
incorporated,  to  affect  to  treat  themselyes  as  a  corporation  on  the 
record.     Thomas  y.  HUmaker,  612. 

5.  Where  by  the  proyiaions  of  the  charter  of  a  railroad  company  they 
are  required  to  place  a  sufficient  causeway  on  each  farm,  it  is  their 
priyilege  to  make  it  upon  any  part  of  the  farm  which  the  company  finds 
most  conyenient.  ffolmet  y.  The  Philadelphia  and  Reading  Railroad 
Company,  383. 

COSTS. — See  Arbitbamint  and  Award,  1,  2,  3. 

1.  When  real  estate  sold  under  ezecution  by  the  sheriff,  produces  less 
than  the  amount  of  the  debt,  and  the  proceeds  of  sale  are  paid  into 
Court,  and  afterwards  distributed  by  an  auditor,  the  sheriff  is  entitled 
to  poundage  upon  the  whole  amount  paid  in.    Fvane  y.  Elmee,  272. 

2.  Where  the  real  estate  produces  more  than  the  amount  of  the  debt,  the 
surplus  is  paid  out  by  the  sheriff  to  subsequent  lien  creditors  who 
haye  not  issued  ezecution,  the  sheriff  is  also  entitled  to  poundage 
upon  the  whole  amount  thus  paid  out  by  him.    IHd, 

COURTS. — See  AFFiDAyiT  of  Difimcb,  2,  4,  6,  6. 

1.  The  Court  of  General  Sessions,  a  special  court  erected  under  the  pro- 
yision  in  the  Constitution  authorizing  the  legislature  to  erect  such 
additional  courts  as  might  be  necessary,  haying  been  abolished  by  the 
Act  of  Assembly,  and  its  duties  transferred  to  the  Court  of  Quarter 
Sessions,  the  same  act  proyided,  that  the  clerk  in  ezistence  should 
continue  for  the  official  term  for  which  he  was  chosen,  retaining  for 
that  period  the  right  to  ezecute  his  old  duties  in  the  new  tribunal : 
Held,  that  there  was  nothing  in  the  act  in  conflict  with  the  State  Con- 
stitution.    CommonyfeaUhf  ex  rel.  FUck,  y.  William  0.  Kline,  336. 

2.  The  District  Court  ifor  the  City  and  County  of  Philadelphia  will  not 
enter  judgpnent  for  the  sum  admitted  in  the  defendant's  affidayit  with- 
out any  prejudice  as  to  the  plaintiff's  right  to  the  balance  claimed,  re- 
serying  to  the  plaintiff  the  right  as  to  such  balance  to  proceed  to  trial 
and  judgment.    Brad/ortPe  Administrator  y.  Bradford e  Bzecuior,  388. 

3.  The  District  Court  for  the  City  and  County  of  Philadelphia  has  not 
jurisdiction  of  a  suit  where  the  plaintiff's  original  demand  was  more 
than  $100,  if  It  is  pleaded  in  abatement  to  the  jurisdiction  that  a 
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direct  pAjaent  hM  been  mtkdt  which  ndtietd  the  plaintilTa  demand 
before  aait  brought  to  an  amonnt  leii  than  $100.  Hayu  t.  Rohb,  394. 
4.  Where  bj  a  miatake  a  defendant  gare  a  note  for  an  amonnt  greater 
than  waa  aetnallj  dne,  by  which  miatake  the  amonnt  dne  the  plaintiff 
waa  reduced  to  a  anm  leaa  than  $100 :  Quarts  whether  thia  would  be 
•qniTalent  to  a  payment  ao  aa  to  defeat  the  Jnriadiction  of  the  Court  on 
a  plea  to  the  Jnriadiction.  Ibid, 
f.  An  incorporated  hoee  company,  aaaociated  within  the  City  of  Phila- 
delphia, ia  under  the  anperviaton  of  the  Supreme  Gonrt  and  the  Court 
of  Common  Plena,  under  the  13th  aection  of  the  Act  of  1836.  Thomas  r, 
£Umaktr,  603. 

6.  The  latter  part  of  the  13th  aection  of  the  Act  of  June  16th,  1836,  ia 
enmnlatiTe,  not  reatrictire.    /M. 

7.  The  Conrt  of  Common  Plena  baa  Jnriadietion  in  caaea  of  unincorporated 
ire  aaaociationa,  to  compel  the  reatoration  of  the  membera,  both  under 
ita  unlimited  powera  in  caaea  of  truata  and  truateea,  and  alao  under  the 
13th  aection  of  the  Act  of  June  16th,  1836.    Ibid. 

COXTRT-VARTUL. 

1.  To  aid  in  the  adminiatration  of  Juatice  la  a  courtesy  proper  to  be 

extended  by  all  Judicial  tribunala,  one  to  the  other,  and  eapecially 

wh«B  the  demand  ia  made  by  the  tribunala  of  a  aiater  State.    InrsA, 

JS.  Ma€kmMu,  356. 
3.  The  officera  oompoaing  a  court'^nartial  are  not  protected  by  their  oatha 

from  diadoaing  the  doinga  of  the  Court  when  legally  required.    Ibid, 
3.  In  proceedinga  to  coerce  certain  witneaaea  to  answer  under  lettera 

rogatory,  the  queation  of  the  relerancy  of  the  teatimony  ia  a  matter 

exduaiyely  for  the  deciaion  of  the  Court  from  which  auch  lettera 

iaaue.    Ibid. 

OOTKfAirr. 

1.  A  purchaaer  at  aheriff'a  aale  ia  not  re8]pon8ible  in  an  action  of  core- 
nant  for  the  ground-rent,  accruing  and  becoming  due  after  the  aale, 
and  before  the  acknowledgment  of  the  deed.    Tfumat  r.  CowiuU^  319. 

1.  The  building  corenant  in  a  ground-rent  deed,  ia  a  corenant  running 
with  the  land  and  binds  an  alienee  of  the  original  corenantor,  who 
acquirea  it  at  any  time  before  the  breach  haa  occurred.  KtAer^i  Ex^ 
eutart  t.  Levity  422. 

3.  And  that,  notwithatanding  it  waa  impoaaible  for  the  alienee  to  perform 
the  corenant  during  the  time  which  elapsed  between  the  conreyance 
to  him  and  the  time  limited  in  the  coyenant.    Ibid. 

4.  The  alienee  of  land  aubject  to  auch  a  covenant,  holding  it  at  the  time 
the  breach  occurred,  cannot  free  himself  from  his  Tested  liabilities,  by 
aaaigning  the  premiaea  before  auit  brought.    Ibid. 

5.  An  action  may  be  maintained  for  a  breach  of  the  building  corenant, 
by  the  holder  of  the  ground-rent,  asaigned  to  him  before  the  breach 

ccurred.    Ibid. 

(542) 


INDSX. 

OOYKS  AST—continued. 

6.  An  indenture  eonrejing  the  fee  and  reserring  rent,  contained  a  coye- 
namt  binding  the  granteei  his  heiri  and  auignB,  to  bnild  within  a  year } 
the  ^ntor,  before  the  expiration  of  the  year,  assigned  the  rent  to  A. ; 
the  grantee  also  within  the  year  assigned  the  land  to  B.,  who  held  the 
pane  when  the  breach  occurred :  Held,  Uiat  A.  might  maintain  an 
action  against  B-  npon  the  building  covenant.  lUher^i  .Executors  t. 
iMm,  422. 

7.  If  the  grantee  of  real  estate  charged  with  a  rent,  corenants  that  he 
and  his  heirs  and  assigns  shall,  within  one  year,  erect  upon  the  lot 
substantial  brick  buildings,  Ac,  which  estate  he  assigns  over,  and 
afterwards,  and  before  the  expiration  of  the  year,  takes  a  conveyance 
of  the  rent  to  himself,  there  is  an  extinguishment  of  any  claim  to 
damages  for  a  breach  of  the  building  covenant,  occurring  while  the 
grantee  was  the  owner  of  the  rent.  Neither  the  grantee,  nor  his 
assignee,  can  maintain  an  action  against  the  assignee  of  the  estate  for 
such  a  breach.    J,  Franeit  FUhtr  v.'/^«imf,  431. 

9.  An  action  on  the  breiM&h  of  the  building  covenant,  cannot  be  main- 
tained by  the  holder  of  a  ground-rent  assigned  to  him  after  the  breach 
occurred.    Ibid. 

CRIHIKAL  LAW.    See  ATToninrr  at  Law,  3,  4,  5. 

1.  A  defendant,  however  criminid  his  conduct  may  have  been,  has  a  right 
to  be  tried  according  to  law,  and  if  error  has  been  committed  by  the 
Judge  before  whom  he  has  been  tried,  he  has  a  right  to  have  that  error 
corrected.     CommonwtaUh  v.  JPSwen,  140. 

2.  If  the  error  of  tiie  Court  was  of  such  a  marked  character,  as  according 
to  settled  law  to  vitiate  the  proceeding,  his  criminality  is  of  no  conse- 
quence, and  he  cannot  be  denied  a  new  trial.    Ibid, 

3.  The  mischief  to  be  apprehended  from  suffering  any  criminal,  however 
guilty,  to  escape,  cannot  be  equal  to  that  resulting  from  the  violation 
of  those  rules  to  which  the  innocent  owe  the  security  of  all  that  is  dear 
to  them.    Ibid. 

4.  The  law  will  not  sufTer  husband  and  wife  to  be  witnesses  against  each 
other,  except  in  cases  where  the  considerations  of  domestic  quiet  ought 
to  yield  to  the  public  good,  or  in  those  cases  of  great  bodily  harm, 
where,  from  the  necessity  of  the  case  the  wife  is  permitted  to  testify.  Ibid. 

5.  Where  in  a  charge  of  conspiracy  to  obtain  a  divorce,  the  indictment  does 
not  allege  the  commission  of  personal  violence',  or  the  intention  to  com- 
mit it,  a  wife  will  not  be  permitted  to  testier  against  her  husband.  Ibid. 

6.  A  convict,  whose  term  of  sentence  was  unexpired,  was  pardoned  by  the 
Governor  upon  the  condition  he  would  leave  the  State,  and  never  more 
return.  He  did  not  leave  the  State,  and  on  a  rule  on  him  to  show 
cause  why  a  warrant  should  not  issue,  it  was  held,  that  the  pardon  was 
absolute,  and  the  condition  void.  CommontQtakh  v.  Adolph  Hat^field,  177. 
(But  see  8  W.  &  S.  197,  dUter.) 

*l.  The  term  felse  pretences  is  of  great  latitude,  and  may  be  made  to 
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embrace  anj  and  erery  false  representation,  made  by  a  partj  frandn- 
lently  obtaining  property  fh>m  another,  which  a  prosecutor  will  swear 
has  induced  him  to  part  with  snch  property.  Commonwealth  y.  Muiehm- 
ton,  302. 

8.  The  term  false  pretence,  as  used  in  the  Act  of  1842,  extends  no  further 
than  to  a  case  where  a  party  has  obtained  money  or  property,  by  falsely 
representing  himself  to  be  in  a  situation  in  which  he  was  not,  or  any 
occurrence  which  has  not  happened,  to  which  persons  of  ordinary 
caution  might  giye  credit.    Ihid, 

9.  Where  the  pretence  is  absurd  or  irrational,  or  such  as  the  party  injured 
had  at  the  yery  time  the  means  of  detecting  at  hand,  it  is  not  within 
the  act.    find, 

10.  Erery  false  promise  or  assertion  made  by  a  party  with  a  view  of 
fraudulently  obtaining  the  property  of  another,  is  not  of  course  a  false 
pretence  within  the  Act  of  1842,  but  the  false  pretences  in  contempla- 
tion of  the  statute  are  such  as  assert  the  existence  of  some  fact,  cal- 
culated to  impose  upon  a  man  of  common  and  ordinary  caution,  which 
falsely  pretence  creates  the  credit  giren  to  the  accused.    Ihid, 

11.  A  new  trial  will  not  be  granted  to  help  the  negligence  of  a  party,  to 
cure  his  mistake,  or  to  gire  him  an  opportunity  of  urging  on  a  second 
trial,  what  he  ought  to  hare  brought  forward  on  the  first.  ComtmonweaUh 
T.  Irwin  J  344. 

12.  And  it  was,  therefore,  refused,  where  a  defendant  on  his  trial  for  a 
libel,  admitted  to  bring  to  the  notice  of  the  jury,  a  supposed  discre- 
pancy between  the  proof  and  the  allegation  of  the  indictment.    Ibid. 

13.  In  criminal  cases  there  must  be  ftome  repugnancy  between  the  repu- 
tation sought  to  be  established  for  the  defendant,  and  the  nature  of  the 
offence  charged,  to  make  evidence  of  moral  character  admissible.  Ihid, 

14.  If  counsel  wantonly  depart  from  the  eridence  and  point  in  issue,  with 
an  intent  to  injure  the  character  of  the  adversary,  without  propriety 
or  probable  ground,  they  are  liable  to  an  indictment  for  libel.  Com* 
monwealth  t.  Culver ,  361. 

15.  The  Act  of  July  12th,  1842,  abolishing  imprisonment  for  debt,  does 
not  alter  the  law  in  relation  to  consiructiTe  larceny,  but  creates  a  new 
offence ;  and  it  is  designed  to  make  individuals  who  should  obtain 
money,  personal  property,  or  other  valuable  thing,  by  color  of  any  false 
token,  or  by  false  pretence,  liable  to  punishment  by  fine  and  imprison- 
ment.    Commonwealth  v.  Smith,  400. 

16.  If  property  is  hired  with  a  felonious  intent,  the  hiring  being  a  mere 
pretence  to  obtain  actual  possession,  it  is  larceny,  and  the  offence  is 
perpetrated  when  the  property  is  received.    Ibid, 

17.  But  if  the  original  intention  was  honest  and  fiiir,  the  contract  bonA 
fide,  no  subsequent  change  of  that  design  would  make  the  taking  lar- 
ceny.   Ibid. 

18.  And  the  offender  must  be  brought  to  trial  before  the  tribunal  of  the 
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place  at  which  the  poBsession  is  obtained  by  means  of  the  false  pre- 
tenceSi  and  not  of  that  where  the  actnal  sale  or  conrersion  took  place, 
the  sale  being  onlj  evidence  of  intention,  the  crime  being  perfected  on 
obtaining  possession.     Comtnonyfealth  t.  Smithy  400. 

19.  Where  a  horse  was  hired  in  Philadelphia  to  go  to  Lanrel  Hill,  and 
taken  awaj  twenty  miles  from  the  city  into  another  county  and  sold, 
the  oiTender  is  to  be  tried  at  Philadelphia,  and  the  question  for  the  jury, 
is,  Did  the  felonious  intent  exist  at  the  time  the  horse  was  hired  ?  Ibid, 

20.  In  a  summary  conyiction  under  the  2d  section  of  the  Act  of  22d  April, 
1794,  for  profane  swearing,  the  judgment  must  ascertain  not  only  the 
amount  of  fine  inflicted,  but  also  the  altematiye  duration  of  imprison- 
ment ;  and  if  it  does  not,  the  proceedings  are  Toid,  and  the  defend- 
ant cannot  be  held  in  prison.     Commonwealth  y.  Irvfinj  408. 

21.  In  such  a  case  a  judge  may  discharge  the  prisoner  on  habeas  corpus^ 
though  there  has  been  no  reversal  of  the  proceeding  on  certiorari,    ibid. 

22.  The  false  pretence  contemplated  by  the  Act  of  12th  July,  1842,  is  the 
assertion  that  some  fact  existed,  which,  if  true,  would  be  entitled  to 
credit,  and  from  its  very  nature  calculated  to  impose  on  a  man  exer- 
cising common  prudence,  foresight  and  caution,  and  is  the  ground 
upon  which  the  credit  is  given.     CommonwetUth  v.  Hickey^  436. 

23.  The  purchase  of  goods  or  other  valuable  things,  for  which  the  buyer 
is  unable  to  pay,  although  his  promise  was  specious  and  fair,  also  false 
when  made,  does  not  constitute  an  indictable  offence  within  the  mean- 
ing of  the  Act  of  12th  July,  1842.    Ibid. 

24.  Under  the  20th  section  of  the  Act  of  12th  July,  1842,  relating  to  frauds 
of  debtors  against  creditors,  there  must  be  fraud  in  fact,  not  fraud  in 
law,  before  the  debtor  can  be  adjudged  guilty  of  a  crime.    Ibid. 

25.  To  constitute  the  offence  within  the  meaning  of  that  section,  the 
assignment  by  the  debtor  of  his  goods,  must  be  with  a  fraudulent 
intent  to  prevent  the  creditor  from  pursuing  his  legal  means  for  making 
his  (the  debtor's)  effects  available  for  the  payment  of  his  debts  in  a 
legal  way.    Ibid, 

26.  On  the  hearing  of  a  writ  of  haheae  eoryntSj  if  the  judge  believes  an 
offence  has  been  perpetrated  by  the  party  charged  which  is  the  subject 
of  indictment,  he  has  authority  to  hold  him  to  bail ;  although  no  oath  was 
made  before  the  committing  magistrate,  accusing  the  defendant  with 
such  a  crime.    Ibid. 

27.  Where  works  were  erected  on  the  waters  of  a  stream  in  Centre  county, 
which  corrupted  the  waters  in  an  adjoining  county,  held,  the  indict- 
ment could  be  sustained  in  Centre  county.    Commonwealth  v.  Lyons,  497. 

DEBTOR  AND  CREDITOR. 

1.  Drawing  a  bill  of  exchange  on  consignees,  which  is  not  accepted  by 
them,  because  it  exceeds  in  amount  the  balance  in  their  hands,  is  not 
such  an  appropriation  of  the  fund,  as  will  defeat  a  subsequent  attach- 
ing creditor  of  the  consignor.    Farars  v.  Welsh,  367. 
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2.  S.  and  P.,  partners  in  trade,  made  an  assignment  of  the  partnership 
estate  and  effects  to  trustees,  in  trust  first  to  pay  the  partnership  cred- 
itors in  full,  and  if  any  surplus  remained,  to  pay  one  moiety  thereof  to 
the  said  S.,  his  executors  and  assigns,  and  the  other  moiety  to  certain 
assignees  of  P.,  to  be  appropriated  by  them  to  the  payment  of  a  certain 
debt  due  from  P.  to  J.  D.  P.  On  the  same  day  S.  assigned  all  his 
separate  estate  to  trustees,  in  trust  to  pay  all  his  debts  equally  and 
rateably.  The  partnership  creditors  claimed  and  receired  a  diridend 
of  the  funds  in  the  hands  of  S.'s  assignee,  whereby  a  surplus  was  cre- 
ated in  the  hands  of  the  assignees  of  the  partnership  estate,  after  pay- 
ment of  the  joint  creditors  in  full  t  Held,  that  S.'s  assignees  were  enti- 
tled to  be  subrogated  to  the  rights  of  the  Joint  creditors,  and  thus  let 
in  on  the  surplus  in  the  hands  of  the  joint  assignees  to  an  amount 
equal  to  that  paid  out  of  S.'s  separate  estate,  in  relief  of  the  joint  fund, 
in  preference  to  J.  D.  P.    In  re  Attigfutt  of  Swayne  §t  al.,  457. 

3.  The  Court  will  not  compel  an  assignee  or  other  accountant,  to  file  a 
second  account,  upon  a  mere  allegation  by  other  parties  that  the  first 
was  lost ;  but  until  the  contrary  is  proved,  will  presume  the  account  to 
be  in  the  proper  office.    Ingraham  t.  Coz^  464. 

4.  An  assignee  for  benefit  of  creditors  cannot  be  compelled  to  file  an  ac- . 
count  upon  the  application  of  any  person  other  than  a  real  acknow- 
ledged creditor  of  the  estate  assigned.    Ibid, 

6.  The  administrator  de  bonit  non  of  an  estate  to  which  the  assignor  had 
before  administered,  is  not  such  a  creditor  of  the  assizor's  estate  as 
can  compel  the  assignee  to  account,  until  an  account  is  settled  by 
the  representatives  of  the  first  administrator,  or  the  indebtedness  of 
the  assignor  clearly  ascertained  b^  proceedings  in  the  proper  Court. 
Ibid, 

DECEDENT.— See  Auditors,  2,  3,  4. 

1.  The  estate  of  a  decedent  distributed  per  capita  between  seven  persons, 
nephews  and  nieces,  one  being  the  child  of  one  brother,  and  six  others 
the  children  of  another  brother  of  decedent,  both  of  whom  died  in  her 
lifetime.    Estate  of  Ann  Dt  Haven^  336. 

2.  Real  estate  in  possession  of  heirs  cannot  be  sold  or  extended  on  a 
Judgment  against  administrators  obtained  upon  a  suit  brought  more 
than  five  years  after  the  decedent's  death,  although  the  heirs  are  the 
administrators,  and  have  settled  no  account.    Pray  v.  Brock,  364. 

3.  Since  the  Act  of  Slst  of  March,  1792,  a  mere  direction  in  a  will  to 
executors  or  other  trustees,  to  sell  and  convey  land,  breaks  the  descent 
and  vests  the  legal  estate  in  the  trustees,  and  in  such  case  no  interest 
in  the  land  devised  to  be  sold,  passes  to  the  persons  among  whom  the 
proceeds  are  to  be  distributed.     WelU  v.  Shyer ,  516 

4.  And  before  the  Act  of  1792,  where  the  power  was  coupled  with  an 
interest,  the  legal  estate  vested  in  the  executor.    Ibid, 

6.  But  where  the  exercise  of  the  power  to  sell  depends  on  a  contingency 
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which  may  or  may  not  happen,  the  le^I  estate  descends  to  the  heirs 
at  law  in  the  meantime.     WelU  v.  Sloyer^  516. 

DEED. 

A  defect  in  an  acknowledgment  of  a  power  of  attorney  by  a  wife,  arising 
from  the  omission  to  certify  that  the  contents  of  the  instrument  had 
been  preyionsly  made  known  to  her,  is  cured  by  the  confirming  Act  of 
16th  April,  1840,  by  which  it  is  enacted  that  no  assurance,  &c.,  of  any 
lands,  &c.,  bon&fidt  made  and  acknowledged,  &c.,  by  husband  and  wife, 
Ac,  shall  be  held  invalid  by  reason  of  any  informality  in  setting  forth 
the  particulars  of  the  acknowledgment.    DaUeU  y.  Craiofordy  155. 

DISTRICT  COURT.— See  Courts,  2,  3,  4. 

EJECTMENT. 

1.  In  respect  to  the  time  of  completing  the  contract  for  the  sale  of  land, 
the  modern  doctrine  in  equity  requires  of  a  vendor,  asking  its  aid  to 
compel  specific  performance  of  a  contract,  to  show  himself  ifeady, 
prompt  and  eager ;  and  that  therefore  time  alone  is  a  sufficient  bar  to 
the  aid  of  the  Court.  Due  diligence  is  necessary  to  call  the  Court  into 
activity,  and  when  it  does  not  exist,  a  Court  of  Equity  will  not  lend 
its  assistance.  But  the  rule  is  mutual  and  applies  to  both  parties,  and 
a  purchaser  will  not  be  assisted  when  he  has  made  frivolous  objections 
to  the  title,  and  trifled  or  shown  backwardness  to  perform  his  part  of  his 
agreement ;  especially  if  circumstances  are  altered.  DalzeU  v.  Oraw- 
fordf  166. 

2.  Deeds  of  county  commissioners  not  made  in  pursuance  of  a  public 
sale  confer  no  title.    Moti  v.  Mareyj  206. 

3.  A  patent  from  the  Commonwealth  is  conclusive  as  to  its  recitals,  as 
against  adverse  interests,  founded  on  improvement  rights,  arising  sub- 
sequently to  the  date  of  such  patent.    Ibid, 

EQUITY. 

1.  The  property  mentioned  in  the  schedule  of  a  petitioner  belongs  to  his 
creditors  from  the  time  of  filing  his  petition,  and  an  injunction  will  be 
granted  to  stay  proceedings,  on  an  execution  issued  after  the  filing  of 
such  petition,  unless  it  should  be  shown  that  the  application  was  not 
b<m&fide.    In  re  MeUor^  26. 

2.  A  recovery  in  damages  in  Pennsylvania  is  not  an  adequate  remedy, 
for  the  vendor  of  land,  where  the  cash  payments  by  the  vendee  are  to 
be  made  by  instalments,  and  the  property  is  sold  subject  to  existing 
incumbrances.    DaUeU  v.  Crawford,  165. 

3.  The  specific  execution  of  a  contract  in  equity  is  not  of  absolute  right 
in  the  party  asking  it,  but  of  sound  discretion  in  the  Court.    Ibid. 

4.  Hence,  it  requires  a  much  less  strength  of  case  on  the  part  of  the  de- 
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fendtnt,  to  resist  a  bill  to  perfonn  a  contract,  than  it  does  on  the  part 
of  the  plaintiff  to  maintain  a  bill  to  enforce  a  specific  performance. 
DaUeU  r,  Cfrawfordf  156. 

5.  Although  the  subject  and  import  of  the  written  contract  are  clear,  so 
that  there  is  no  necessitj  to  resort  to  evidence  for  its  construction,  yet 
if  the  defendant  can  show  anj  circumstances,  dehortj  independent  of 
the  writing,  making  it  inequitable  to  interpose  for  the  purpose  of  a 
specific  performance,  a  Court  of  Equitj  baring  satisfactory  information 
on  the  subject  will  not  interpose.    /6wf. 

6.  This  discretion  is  not  arbitrary,  but  exercised  in  a  judicial  manner 
according  to  established  rules.    Ibid. 

7.  A  marketable  title  in  equity  is  one  in  which  there  is  no  doubt  InTolved 
either  as  to  matter  of  law  or  fact ;  and  such  a  title  only  will  a  pur- 
chaser be  compelled  to  accept.    Ihid. 

8.  The  urgent  powers  of  Courts  in  Equity  ought  nerer  to  be  applied,  in 
the  exercise  of  any  discretionary  jurisdiction,  where  doubts  prevail  as 
to  the  perfect  soundness  of  the  plaintiff's  claim,  or  apparent  justice 
characterises  the  defendant's  objections.    IM, 

9.  The  doubts  which  will  operate  on  a  Court  of  Equity  are  not  doubts 
made  up  for  the  occasion,  nor  based  on  captious,  frivolous  and  astute 
niceties,  but  such  as  produce  real  bond  fid/t  hesitation  in  the  mind  of 
the  chancellor.    Ibid* 

10.  Omissions  in  the  judicial  process  through  which  the  title  passed, 
which  omissions  could  be  supplied  by  amendment  by  the  Court  in 
which  the  proceedings  were  had,  will  not  be  considered  sufficient. 
Ibid. 

11.  An  objection  not  made  before  the  master,  when  the  subject-matter  of 
a  bill  is  before  him,  will  not  in  general  be  heard  by  the  Court  on  an 
appeal  from  the  master's  finding.    Ibid. 

12.  If  in  the  progress  of  a  suit  for  specific  performance  of  a  real  con- 
tract, objections  to  a  title  are  discoTered,  nerer  made  during  the  ne- 
gotiations, the  defendant  cannot  insist  on  such  objections  as  excusing 
him  from  performance,  if  the  plaintiff  is  able  and  willing  to  remove 
them  when  first  pointed  .out.    Ibid. 

13.  Adverse  opinions  of  conveyancers  and  counsel  alone,  are  not  suffi- 
cient ground  for  a  Court  of  Equity  to  refose  a  decree  of  specific  per- 
formance of  a  contract  for  the  purchase  of  land.    Ibid. 

14.  The  cases  in  which  Courts  of  Equity  have  refused  their  aid  to  a 
vendor,  where  they  have  considered  his  title  good,  though  disputable, 
are  cases  of  real  and  serious  difficulty.    Ibid. 

16.  The  authority  of  the  Court  of  Common  Pleas  over  the  persons  and 
estates  of  lunatics  is  derived  not  from  the  statutes  giving  equity  juris- 
diction to  the  Court,  but  from  the  sixth  section  of  the  fifth  article  of 
the  Constitution  of  the  Commonwealth.  /»  r<  S%iaU  of  S^mud  JSck^ 
«<«Ni,  324. 

(548) 


INDEX. 

BQUITT— ^n^Mdl 

16.  In  England,  chancery  possessed  bat  a  qualified  jurisdiction  over  the 
property  of  lunatics.    In  re  Estate  of  Samuel  Eckttem^  224.  . 

17.  An  injunction  will  be  granted  to  restrain  a  creditor  who  issues  an 
execution  and  levies  on  personal  property  in  the  hands  of  the  committee 
of  a  lunatic.    Ibid. 

18.  Proceedings  in  contempt,  which  are  excepted  from  the  operation  of 
the  Act  of  1842,  abolishing  imprisonment  for  debt,  are  those  by  which 
a  Court  of  Equity  operates  upon  the  conscience  of  the  party,  and  com- 
pels the  performance  of  a  specific  act,  or  punishes  a  breach  of  iigunc- 
tion.    In  the  Matter  of  the  Ettate  of  Hugg  and  BeU,  237. 

19.  Whenever  the  decree  is  for  the  payment  of  money  founded  upon  con- 
tract, the  defendant  cannot  be  taken  in  execution  either  by  process  of 
equity  or  at  common  law.    Ibid, 

20.  If  there  be  a  reasonable  doubt  as  to  the  right  of  a  patentee  asking 
for  an  injunction,  or  to  the  validity  of  his  patent,  a  Court  of  Equity 
will  first  require  him  to  try  his  title  at  law.  Samuel  MiUer^  Jr,  v.  Archi- 
bald M'Elroy^  326. 

21.  A  Court  of  Equity  will  not  compel  a  discovery  of  personal  property 
until  an  execution  has  been  issued  and  returned  nuUa  bona.  Rote  v. 
Lloyd,  333. 

22.  It  will,  however,  compel  a  discovery  of  real  estate  without  such  pre- 
vious execution,  in  all  cases  where  the  knowledge  of  such  real  estate 
is  contained  in  the  mind  alone  of  the  defendant,  and  cannot  be  obtained 
without  an  appeal  to  his  conscience,  as  in  the  case  of  a  secret  and  con- 
cealed trust.    Ibid, 

23.  But  where  the  defendant's  property  is  spread  out  in  the  public 
records,  the  Court  will  not  compel  the  defendant  ^o  exhibit  the  same 
by  an  answer  to  a  bill  of  discovery.    Ibid. 

24.  Certain  members  of  an  unincorporated  association  called  a  hose 
company,  whose  object  as  defined  by  their  articles  was  to  render  aid 
to  their  fellow  citisens  in  extinguishing  fires,  filed  a  bill  alleging  an 
illegal  and  unjust  expulsion  of  themselves  from  the  association  by  the 
other  members,  defendants,  and  praying  an  account,  receiver,  &c.,  and 
that  a  dissolution  of  the  association  should  be  decreed  and  distribu- 
tion of  the  property,  with  an  injunction  to  restrain  the  election  of  new 
members  and  other  acts  injurious  to  plaintiffs  ;  injunction  having  been 
granted  at  the  hearing  on  bill  and  answer,  it  was  dissolved,  but  the 
cause  was  allowed  to  stand  over  for  the  purpose  of  amendment  of  the 
prayer  and  addition  of  parties.     Thomae  v.  EUmaher^  502. 

25.  The  Court  has  jurisdiction  in  such  cases  to  compel  the  restoration  of 
the  members,  both  under  its  unlimited  powers  in  cases  of  trusts  and 
trustees,  and  also  under  the  13th  section  of  the  Act  of  June  16th,  1836. 
Ibid. 

26.  There  is  no  adequate  remedy  at  law,  for  mandamus  would  not  lie. 
Ibid. 
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27.  The  latter  part  of  the  13th  section  of  the  Act  of  1836,  is  camulative 
not  restrictive.     Tkoma*  t.  Ellmaktr^  502. 

28.  These  associations  are  charities  under  the  common  law  of  Pennsyl- 
Tania.    Ibid» 

29.  A  majority  of  the  members  could  not  lawfully  divert  the  funds  from 
their  original  destination.    Ibid, 

30.  Whatever  may  be  their  relation  to  third  persons,  they  have  none  of 
the  features  of  a  partnership  among  themselves ;  therefore  the  relief 
granted  to  a  partner  under  similar  circumstances,  is  inapplicable  here. 
Ibid. 

31.  No  relief  inconsistent  with  the  special  prayer  of  the  bill,  can  be 
granted ;  therefore  under  a  prayer  for  dissolution,  restoration  cannot 
be  decreed.    Ibid, 

ERROR. 

1.  The  granting  or  refusing  an  amendment  in  cases  at  common  law,  and 
under  certain  statutes,  where  the  court  exercises  a  discretionary  power, 
is  not  assignable  for  error.    DdlzeU  v.  Crawford^  164. 

2.  A  recognisance  was  held  a  substantial  compliance  with  the  Act  of 
Assembly,  and  therefore  good,  which  was  "  upon  condition  that  the 
plaintiff  in  error  prosecute  his  writ  of  error  with  effect,  and  if  judgment 
be  affirmed,  that  he  satisfy  and  pay  the  debt,  damages  and  costs 
recovered,  together  with  such  costs  as  shall  be  awarded  by  occasion 
of  delay  of  execution.''    SmiiK  v.  Winder^  386. 

ESTOPPEL. 

A  general  recital  in  a  deed  cannot  amount  to  an  estoppel  against  the 
grantor  and  his  privies.  To  operate  as  such,  it  must  be  particular 
and  certain.  Therefore  a  recital  in  the  deed  made  by  the  executors 
and  others  to  E.,  that  one  of  the  legatees  had  conyeyed  his  estate  in 
the  premises  to  H.,  will  not  estop  E.  from  denying  that  M.  took  any 
estate  whatever  in  the  premises.     WtlU  v.  Shffer,  516. 

EVIDENCE. — See  Affidatit  of  Dkfbnoi,  3. 

1.  In  the  examination  of  a  witness  before  the  commissioner,  the  witness 
cannot  reflise  to  answer  a  question  which  may  subject  him  to  no  other 
injury  than  one  of  a  civil  nature.    In  re  Danforth,  31. 

2.  The  law  will  not  suffer  husband  and  wife  to  be  witnesses  against  each 
other,  except  in  cases  where  the  considerations  of  domestic  quiet  ought 
to  yield  to  the  public  good,  or  in  those  cases  of  great  bodily  harm, 
where  f^om  the  necessity  of  the  case,  the  wife  is  permitted  to  testify. 
CommonioeaUh  v.  M^Ewen^  140. 

3.  Where,  in  a  charge  of  conspiracy  to  obtain  a  divorce,  the  indictment 
does  not  allege  the  commission  of  personal  yiolence,  or  the  intention 
to  commit  it,  a  wife  will  not  be  permitted  to  testify  against  her  hus- 
band.   Ibid. 
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4.  In  a  suit  agaiiiBt  a  partnership,  if  a  partner  voluntarily  submits  to  be 
examined  on  the  part  of  the  plaintiff  against  himself  and  his  copartners 
jointlj,^  he  is  admissible  for  that  purpose,  and  the  rule  is  the  same  in 
contract  and  in  tort.     O'Brien  y.  VaiUine^  210. 

6.  The  Court  may  in  their  discretion  compel  a  party  to  name  the  wit- 
nesses to  be  examined  on  a  commission,  if  the  circumstances  of  the 
case  require  it.    Leggett  y.  Auatin^  310. 

6.  Similarity  of  names  is  some  evidence  of  identity  of  persons,  and  is 
sufficient  to  authorize  a  verdict,  unless  some  evidence  in  rebuttal  is 
produced.    Burnt  v.  Hyatt^  323. 

7.  When  a  judgment  entered  up  in  one  county  is  transferred  to  another 
under  the  provisions  of  the  Act  of  16th  April,  1843,  a  certified  copy 
of  the  whole  record  must  be  entered  up.     Updergruffy.  Perry ^  365. 

8.  A  special  demurrer  is  no  admission  of  a  fact  not  pleaded  in  a  formal 
and  sufficient  manner,  and  a  party  may  on  the  argument,  not  only  take 
advantage  of  the  faults  specified  in  his  demurrer,  but  also  of  such 
objections  in  substance  as  do  not  require  to  be  particularly  set  down. 
Fuher^t  Exeeutore  v.  LewiSf  422. 

EXECUTION. — See  Attachmimt,  8 ;  Bail,  6 ;  Bankrupt,  4,  6,  22 ;  Cobpoba- 
TiONB,  1,  2 ;  Debtor  and  Cbiditob,  1  *,  Dkobdbnt,  2 ;  Equity,  21,  22,  23 ; 
Inbolvxnt,  1,  2. 

1.  A  defendant  who  enters  special  bail  under  the  4th  section  of  the  Act 
of  16th  June,  1836,  immediately  upon  the  rendition  of  judgment 
against  him,  and  before  execution  is  issued  thereon,  has,  strictly,  a 
legal  right  to  a  stay  of  execution  during  thirty  days.  Fieard  v. 
Preeeottf  1. 

2.  But  if  the  defendant  delays  to  enter  special  bail  until  after  an  execu- 
tion has  been  issued,  the  lien  of  the  writ  of  execution  upon  defend- 
ant's goods  cannot  be  devested  by  the  mere  act  of  entering  special 
bail  afterwards.     Ibid. 

3.  If  application  be  made  to  the  Court  to  set  aside  the  process  so  issued, 
some  ground  must  be  laid,  or  terms  offered  to  justify  them  in  granting 
the  motion.    Ibid. 

4.  The  Court  will  not  set  aside  such  execution,  where,  though  special 
bail  was  entered,  there  was  no  surety  for  stay  within  thirty  days  from 
the  rendition  of  judgment.    Ibid. 

6*  The  Court  will  not  order  a  sale  of  real  estate  of  the  bankrupt,  where 
it  is  charged  with  Incumbrances  to  its  full  probable  value,  and  where 
a  suit  under  a  lien  prior  to  decree  of  bankruptcy  is  in  progress,  under 
which  a  sale  will  probably  be  had  within  a  reasonable  time.  In  re 
ffahnletiy  6. 

6.  It  is  not  a  sufficient  objection  to  the  title  of  a  purchaser  at  sheriff's 
sale,  that  the  venditunU  exponae^  under  which  the  sale  took  place  was 
not  returned  at  all  for  "  whatever  of  form  or  substance  there  can  be  in 
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»  vendiiioni  eagfotuu,  maj  be  made  out  of  the  JUri  faetM  and  docket  en- 
tries, aided  b/  the  common  forms  of  office  without  the  writ.  DabuUr, 
Crawford,  163. 

7.  The  arrears  of  ground  rent  being  a  lien  on  the  land  charged,  are  to 
be  paid  out  of  its  proceeds  when  sold  under  Judicial  sale.  Wutem 
Bank  t.  WUHiU,  188. 

8.  Monej  in  the  hands  of  a  constable,  arising  from  the  sale  of  the  chat- 
tels of  a  defendant  in  an  execution,  cannot  be  attached  at  the  suit  of 
a  creditor  of  such  defendant,  under  the  35th  section  of  the  Act  of  16th 
June,  1836.     Orotsen  t.  M^AlUiter^  257. 

9.  Monej  received  bj  the  supervisor  of  the  Philadelphia  and  Columbia 
Railroad,  an  officer  under  the  employ  of  the  State,  appointed  by  the 
Board  of  Oanal  Commissioners,  and  due  by  him  to  a  person  employed 
on  the  road,  cannot  be  attached  in  his  hands  for  the  debt  of  the  em- 
ployee.   Piinon  v.  JPCormaekf  260. 

•10.  The  finding  of  an  auditor  appointed  to  distribute  a  fund,  arising 
under  a  sheriff's  sale  under  rarious  writs  of  Jieri  faeiatf  in  &Tor  of 
one  of  several  execution  creditors,  was  set  aside,  where  an  issue  had 
been  awarded,  and  the  finding  of  a  jury  had  been  adverse  to  the  claim 
so  allowed  by  the  auditor.    LowUr  et  al.  v.  Sichardion,  363. 

11.  The  separate  property  of  one  partner  may  be  sold  under  an  execution 
against  the  partnership,  and  therefore  it  does  not  follow  that  the  pro- 
ceeds of  a  sale  or  an  execution  against  a  partnership  must  necessarily 
be  regarded  as  produced  by  the  sale  of  partnership  effects.    Ibid. 

12.  Although  Courts  do  not  ordinarily,  in  the  distribution  of  moneys 
arising  from  sheriff's  sales  of  personal  property,  examine  into  the 
ownership  of  the  property  sold,  yet  when  the  returns  of  the  sheriff  are 
not  such  as  they  ought  to  be,  it  is  indispensable  that  this  inquiry 
should  be  gone  into.    Ibid, 

13.  When  real  estate  sold  under  execution  by  the  sheriff,  produces  less 
than  the  amount  of  the  debt,  and  the  proceeds  of  sale  are  paid  into 
Court,  and  afterwards  distributed  by  an  auditor,  the  sheriff  is  entitled 
to  poundage  upon  the  whole  amount  paid  in.    JBvant  v.  ElmsSf  272. 

14.  Where  the  real  estate  produces  more  than  the  amount  of  the  debt, 
the  surplus  is  paid  out  by  the  sheriff  to  subsequent  lien  creditors  who 
have  not  issued  execution;  the  sheriff  is  also  entitled  to  poundage 
upon  the  whole  amount  thus  paid  out  by  him.    Ibid, 

16.  Where  part  of  the  goods  levied  on  are  claimed  by  a  third  person,  the 
sheriff  ought  to  make  a  special  return,  setting  forth  the  facts.  Sunt 
T.  Huntf  315. 

16.  The  landlord  is  entitled  to  rent  up  to  levy  of  execution,  but  not  up 
to  the  day  of  sale.     Wager  v.  Duke^  316. 

17.  Judgment  by  agreement  may  be  entered  after  defendants'  death,  but 
execution  cannot  issue  without  a  mre  facioM  to  his  executors.  Webb 
T.  WUtbankf  324.^ 
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EXECUTION— eonfintMi. 

18.  The  Goart  will  not  open  a  jadgment,  confessed  for  the  pajment  of 
money  in  instalments,  with  power  to  issue  ezecntion  for  the  whole 
amount,  on  failure  to  paj  one  of  the  instalments.  MaUme  t.  Reading 
R,  R,  Co.,  380. 

19.  A  sheriff's  sale  of  real  estate  set  aside,  it  appearing  that  the  property 
was  not  put  up  before  ten  o'clock  at  night.  Oreenwood  v.  Th$  Lehigh 
Coal  Co.,  393. 

20.  Upon  a  Judgment  obtained  (as  was  alleged)  without  consideration, 
and  a  ft-aud  on  creditors,  a  Uetatum  fi.  fa.  issued  to  Bucks  county, 
under  which  the  sheriff  of  that  county  levied  upon  and  sold  the  per- 
sonal property  of  the  defendant :  Held,  that  the  money  in  his  hands 

a 

was  m  eustodia  legit :  was  not  subject  to  attachment  upon  attachment- 
execution  issued  bond  fide  by  creditors  of  the  defendant  upon  judgments 
obtained  before  the  return  of  the  testatttm  fi,  fa.    BenUeg  v.  Clegg,  411. 

21.  If  a  teetotum  fi.  fa.  issued  in  pursuance  of  the  7th  section  of  the  Act 
of  16th  June,  1836,  be  unretumed,  a  second  fi.  fa.  is  irregular,  and 
will  be  set  aside  on  motion.     Gibbe  y.  Atkinton,  476. 

22.  If  judgment  be  obtained  against  several  defendants,  the  execution 
must  be  against  all  of  them ;  and  it  is  error  if  any  one  is  omitted, 
unless  cause  for  the  omission  appears  upon  the  record.    Ibid, 

23.  A  judgment  having  been  obtained  against  several  defendants,  a 
testatum  fi.  fa.  was  issued,  in  pursuance  of  the  76th  section  of  the  Act 
of  16th  June,  1836,  against  one  of  them :  two  years  afterwards  a  fi,  fa. 
was  issued  against  all,  directed  to  the  sheriff  of  the  county  where  the 
judgment  was  obtained,  the  testatum  being  outstanding:  Held,  that 
inasmuch  as  the  testatum  was  unretumed,  and  that  no  execution  had 
been  issued  against  the  other  defendants  within  a  year  and  a  day  after 
judgment,  the  second  fi.  fa,  was  irregular.    Ibid. 

24.  The  Sheriff  cannot  charge  the  expense  of  arranging  goods  for  sale, 
although  with  a  view  of  making  them  bring  a  better  price.  Miles  v. 
Huber,  483. 

EXECUTORS  ANP  ADMINISTRATORS. --See  Dbcivdint,  2. 

1.  Although  in  general  the  costs  of  an  audit  are  to  be  paid  out  of  the 
fbnd  in  court,  yet  with  respect  to  executors  and  others  acting  in  a 
representative  capacity,  if  they  have  been  guilty  of  fraud  or  miscon- 
duct, the  costs  will  be  put  upon  them,  and  not  upon  the  trust  ftind. 
Harlan^ s  Estate,  451. 

2.  The  administrator  de  bonis  non  of  an  estate  to  which  the  assignor  had 
before  administered,  is  not  such  a  creditor  of  the  assignor's  estate  as 
can  compel  the  assignee  to  account ;  until  an  account  is  settled  by  the 
representatives  of  the  first  administrator,  or  the  indebtedness  of  the 
assignor  clearly  ascertained  by  proceedings  in  the  proper  court. 
Ingraham  v.  Cox,  464. 

3.  An  executor  has  no  discretion  as  to  the  execution  of  a  power  to  sell 
within  a  limited  period.     WeUs  v.  Bloyer,  516. 
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BXEGUTORS  AND  ADMINISTRATORS— «on<mue<f. 

4.  A  direction  in  a  laBt  will  to  sell  lands  and  distribnte  the  proceedSi  in 
certain  proportions  among  the  children  of  the  testator,  is  a  power 
coupled  with  a  trust.     WelU  t.  Sloytr^  516. 

FALSE  PRETENCB.~^e  Gbimoial  Law,  7,  8,  9,  10,  22,  23. 

FORFEITURE. 

1.  The  Act  of  4th  of  May,  1841,  which  suspended  proceedings  against 
non-specie  paying  banks  for  the  forfeiture  of  their  charters,  on  condi- 
tion of  their  paying  specific  sums  in  relief  notes  into  the  state  treasury, 
was  a  contract  between  the  state  and  the  accepting  banks,  which  was 
binding  on  the  state  until  the  loan  was  repaid ;  and  it  was  incompetent 

for  the  state,  by  a  subsequent  act,  to  resume  the  right  of  forfeiture  of  I 

charter  on  any  other  terms  than  those  prescribed  by  the  original  con- 
tract.   Jacob  Long  v.  The  Farmert'  Bank  of  Reading,  284.  I 

2.  Where  a  party  presenting  to  a  bank  its  notes  for  payment,  is  indebted 
to  such  bank  in  a  sum  equal  to  the  amount  of  notes  presented ;  the 

I 

bank  may  refhse  to  pay  the  notes  on  demand,  and  may  set  oiT  such 
debt  in  an  action  brought  against  it  on  the  notes  for  the  penalty.    Ibid. 

i 

3.  The  refusal  by  a  bank  to  pay  in  specie  its  own  notes,  presented  to  it 
by  a  party  who  is  its  debtor  to  a  greatev  amount,  is  not  a  violation  of 
the  1st  section  of  the  Act  of  12th  March,  1842.    Ibid, 

4.  The  first  section  of  the  Act  of  12th  March,  1842,  does  not  embrace 
within  its  provisions  those  banks  which  accepted  of  and  complied  with 
the  provisions  of  the  Act  of  4th  May,  1841.    Ibid, 


FRAUD. 

1.  A  debtor  arrested  under  the  Act  of  July  12th,  1842,  entitled,  An  Act 
to  abolish  Imprisonment  for  Debt,  Ac,  who  has  been  discharged  under 
the  Insolvent  Law  prior  to  its  passage,  though  subsequent  to  con- 
tracting the  debt,  cannot  be  held  to  bail  for  fraud,  but  is  entitled  to 
his  discharge.    Bateett  v.  Davie^  310 

2.  The  fhtud  contemplated  by  the  act,  seems  to  be  actual  fraud,  and  one 
cannot  be  held  to  bail  for  fraud  committed  by  his  co-partner,  without 
his  actual  participation.    Ibid, 

GUARANTEE. 

A.  signed  an  instrument  beginning  with  these  words :  ''For  valuable  con- 
sideration I  hereby  guarantee  the  prompt  payment  of,''  Ac,  setting  out 
a  description  of  certain  notes  drawn  by  B.  in  favor  of  C,  and  concluding 
with  these  words :  "  and  I  hereby  obligate  myself  as  firmly  for  the 
prompt  payment  thereof  as  if  I  had  signed  the  same."  Held,  that  this 
was  an  absolute  undertaking,  on  which  A.  might  be  sued  immediately 
on  default  of  B.  to  pay  the  note  at  maturity,  without  first  proceeding 
against  B.    Blatkbuim^  v.  Boker^  15. 
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GUARDIAN  AND  WARD. 

1.  A  ^ardian  is  bound  to  use  diligence  and  care  in  patting  out  at 
interest  all  money  in  his  possession  belonging  to  his  vrard ;  and  if  he 
retains  it,  he  is  chargeable  not  onlj  for  the  whole  sum,  but  for  all 
monej  that  could  have  been  properly  made  Arom  it.  BachmairCa  EttaU, 
253. 

2.  Guardians  should  comply  with  the  provisions  of  the  tenth  section  of 
the  Act  of  29th  of  March,  1832,  and  exhibit  an  account  of  the  manage- 
ment of  the  minor's  property  under  their  care  every  three  years.    Ibid, 

HABEAS  CORPUS.— See  Criminal  Law,  22,  23,  24,  25,  26. 

1.  A  petitioner  in  bankruptcy  is  privileged  fVom  arrest  on  civil  process 
pending  the  proceedings  on  his  petition  to  be  declared  a  bankrupt. 
United  States  v.  Dobbin,  5. 

2.  In  a  summary  eonviction  inderthe  2d  section  of  the  Act  of  22d  April, 
1*794,  for    profane  swearing,  the  judgment  must  ascertain  not  only  the 
amount  of  fine  inflicted,  but  also  the  alternative  duration  of  imprison-, 
ment,  and  if  it  does  not,  the  proceedings  are  void,  and  the  defendant 
can  be  discharged  on  habeas  eorput.     Commonwealth  v.  Irwin,  408. 

HUSBAND  AND  WIFE. 

1.  The  law  will  not  suffer  husband  and  wife  to  be  witnesses  against  each 
other,  except  in  cases  where  the  considerations  of  domestic  quiet  ought 
to  yield  to  the  public  good,  or  in  those  cases  of  great  bodily  harm, 
where  from  the  necessity  of  the  case  the  wife  is  permitted  to  testify. 
Commonwealth  v.  McEwen,  140. 

2.  A  power  of  attorney  under  seal,  executed  by  husband  and  wife, 
authorizing  a  third  person  to  execute  a  deed  for  land  belonging  to  the 
constituents,  is  an  "  assurance  at  law,"  under  the  Act  of  24th  February, 
1770,  and  after  a  due  acknowledgment  by  the  wife,  passes  her  estate 
and  bars  her  dower.     Dalzell  v.  Crawford,  155. 

3.  A  wife  cannot  treat  her  marriage  as  a  nullity  in  an  action  commenced 
against  her  husband  in  fact,  although  she  alleges  (in  her  affidavit  of 
cause  of  action)  facts  which,  if  true,  reiider  the  marriage  with  him 
void.  She  must  first  establish  the  nullity  of  the  marriage,  by  a  judicial 
proceeding  instituted  for  the  purpose.     Qriffiik  v.  Smithy  479. 

IDENTITY. 

Similarity  of  names  is  some  evidence  of  identity  of  persons,  and  is  suffi- 
cient to  authorize  a  verdict,  unless  some  evidence  in  rebuttal  is  pro- 
duced.   Bums  V.  Hyatt  J  323. 

INFANT. 

1.  A  guardian  is  '<  bound  to  use  diligence  and  care  in  putting  out  at 
interest  all  money  in  his  possession  belonging  to  his  ward ;  and  if  he 
retains  it,  he  is  chargeable  not  only  for  the  whole  sum,  but  for  all 
money  that  could  have  been  properly  made  from  it.  Bachman't  EetaU^ 
253. 
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INFANT— eoiUmiMl. 

2.  Guardians  ihoold  comply  with  the  proTisions  of  the  10th  section  of 
the  Act  of  29th  of  March,  1832,  and  exhibit  an  account  of  the  manage- 
ment of  the  minor's  property  ander  their  care  everj  three  years.  Bach" 
man*»  FitaU,  253. 

INJUNCTION.    See  S^mrr  1,  18,  20,  24;  Luvatic,  9. 

INSOLVENT.— See  Fraud,  1,  2. 

1.  In  an  action  against  the  surety  in  an  insolvent  bond  an  affidavit  of 
defence,  stating  that  the  debtor  had  made  application  to  the  Court 
of  Common  Pleas  at  the  next  term  after  filing  the  bond,  that  he  had 
appeared  on  the  day  appointed  for  hearing,  had  been  bound  over,  and 
was  now  attending  in  the  Court  of  General  Sessions  for  trial  for 
fraudulent  insolvency,  was  ruled  to  be  sufficient.    Paul  v.  FUeh,  23. 

2.  A  failure  to  obtain  a  discharge  at  the  next  term  is  not  a  forfeiture  of 
the  bond,  and  the  condition  would  be  saved  by  surrendering  the  prin- 
cipal on  execution  upon  the  expiration  of  his  Imprisonment  for  fraud- 
ulent insolvency.    Ihid, 

3.  On  an  action  for  debt  against  the  sheriflT  for  an  escape,  where  the  de- 
fendant pleaded  that  he  had  arrested  the  defendant  under  a  second 
writ,  and  held  him  until  discharged  by  due  course  of  law :  Held,  that 
if  the  defendant  submitted  to  the  second  arrest,  and  was  discharged 
under  the  insolvent  law,  such  fact  would  be  a  conclusive  defence. 
Catherwood  v.  HtUr,  314. 


INTEREST.— See  Ivvaht,  1,  2. 

A  legacy  charged  on  land  yielding  profits,  carries  interest  from  the  time 
it  becomes  payable,  even  though  no  demand  is  made  at  that  time. 
JTtfeeA,  AdmrnittratoTf  v.  SpeakmaUf  72. 

JUDGMENT. — See  ArriDAViT  or  DiriNOi,  3;  Attornit  at  Law,  1. 

1.  Judgment  by  agreement  may  be  entered  after  defendant's  death,  but 
execution  cannot  issue  without  a  icire  faeioi  to  his  executors.  Webb 
V.  WUtbafdtf  324. 

2.  When  a  Judgment  entered  up  In  one  county  is  transferred  to  another, 
under  the  provisions  of  the  Act  of  16th  April,  1840,  a  certified  copy 
of  the  whole  record  must  be  entered  up.    Updtrgrt^  v.  Perry ^  365. 

3.  On  an  application  of  other  creditors,  the  Court  will  open  a  judgment 
against  an  executor  on  a  sealed  note  of  a  testator  twenty  years  old,  on 
the  allegation  of  fraud  and  collusion  between  the  judgment  creditor 
and  the  executor,  without  requiring  the  parties  to  enter  into  a  stipula- 
tion not  to  take  advantage  of  lapse  of  time.     NagU  v.  Oroff^  366. 

4.  The  Court  will  not  open  a  judgment,  confessed  for  the  payment  of 
money  in  instalments,  with  power  to  Issue  execution  for  the  whole 
amount,  on  failure  to  pay  one  of  the  instalments.  Malone  v.  PhUa^ 
delphia  and  Reading  BaUroad  Ccn^any^  380. 
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5.  To  entitle  a  plaintiff  to  a  judgment  upon  two  returns  of  nihil  kahft,  on 
the  quarto  tUepottf  the  second  set.  fa,  must  hare  issued  ten  days  before 
the  return  day.    Laws  t.  M^Danielj  421. 

JUSTICES  OF  THE  PEACE  AND  ALDERMEN. 

Since  the  Act  of  Julj  12th,  1842,  it  is  necessary  that  females  should  giro 
the  security  required  by  section  33  of  that  Act.,  in  order  to  obtain  an 
appeal  from  the  judgment  of  an  alderman  or  justice  of  the  peace. 
Johnson  ▼.  Faekney.,  501. 

LANDLORD  AND  TENANT.    See  Cotinant,  2,  3,  4,  5,  6,  7,  8. 

1.  The  arrears  of  ground-rent,  being  a  lien  on  the  land  charged,  are  to  be 
paid  out  of  its  proceeds,  when  sold  under  judicial  sale.  Western  Bank 
y.   WHUtSy  188. 

2.  The  landlord  is  entitled  to  rent  up  to  leyy  of  execution,  but  not  up  to 
the  day  of  sale.     Wagsr  v.  Duke^  316. 

8.  A  landlord  cannot  claim  out  of  a  fund  arising  from  a  sheriff's  sale 
under  an  execution,  the  rent  of  premises  accruing  after  lery,  but  must 
look  to  the  sheriff  for  compensation.    Msgargt  y.  TanntT,  331. 

4.  Purchase  of  a  ground-rent  by  one  who  is  the  owner  of  part  of  the  land 
subject  to  it,  does  not  extinguish  it,  but  he  is  entitled  to  a  proportion- 
able part  from  the  other  tenants.    Paul  t.  Vannie^  332. 

6.  Tenant  may  set  up  breach  of  contract  by  landlord  by  way  of  set-off. 
D^uy  T.  SihsT^  385. 

LANDS. 

1.  Deeds  of  County  Commissioners  not  made  in  pursuance  of  a  public 
sale  confer  no  title.    Ross  y.  Marey,  205. 

2.  The  law  in  Pennsylyania  is  well  settled,  that  where  a  man  agrees  to 
purchase  lands  clear  of  incumbrances,  or  with  a  good  and  perfect  title, 
and  not  haying  paid  all  the  purchase-money,  is  sued  for  the  same,  he 
may  defend  himself  in  such  action  for  the  purchase-money  by  showing 
that  the  title  was  defectiye,  either  in  whole  or  in  part.  Powell  y.  Bar^ 
HngUm^  239. 

3.  And  this  he  may  do  although  he  may  haye  accepted  a  conyeyance  con- 
taining a  general  or  special  warranty,  or  of  a  right  to  conyey,  or  for 
quiet  enjoyment,  and  also  though  he  may  not  haye  taken  any  con- 
yenant  in  the  deed  of  conyeyance  to  blm,  to  which  he  can  haye  re- 
course.   Ibid, 

4.  But  a  man  who  purchases  a  title  with  its  defects  and  imperfections, 
and  whose  conyeyance  contains  no  coyenant  of  warranty,  is  bound  to 
pay  the  bonds  he  has  giren  for  it.    Ibid. 

5.  A  sale  for  arrearages  of  taxes  will  not  be  inyalidated  by  an  error  as  to 
quantity,  which  is  a  mere  irregularity,  unless  the  error  should  be  so 
great,  as  to  the  actual  quantity  of  the  whole  tract,  as  to  mislead  the 
owner  in  regard  to  its  identity.    Ibid, 
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6.  The  law  will  not  tolerate  that  a  pablic  officer,  charged  with  selling  the 
lands  of  citizenS|  and  thus  deresting  them  of  their  titles,  should  be 
either  directly  or  indirectly  interested  as  purchaser  of  the  lands  so  sold. 
PoyoeU  y.  Barrmffton,  239. 

LEGACY. 

A  legacy  charged  on  land  yielding  profits,  carries  interest,  from  the  time 
it  becomes  payable ;  eyen  though  no  demand  is  made  at  that  time. 
Keeeh  t.  SpstUkmatiy  72. 

LETTERS  ROGATORT.^See  Court  Martial,  1,  2,  3. 

LIBEL. — See  Attobxit  at  Law,  3,  4,  5 ;  Cbimihal  Law,  11,  12. 

LIMITATIONS. 

The  legal  presumption  of  payment,  after  twenty  years,  of  debts  of  the 
highest  character,  extends  to  trustees  as  well  as  others ;  and  where 
twenty  years  have  elapsed  since  an  administrator  might  hare  been 
called  upon  to  account,  his  account  will  be  presumed  to  have  been 
settled,  and  the  fond  distributed  according  to  law.  Ingrakam  t. 
Coz^  464. 

LUNATIC. 

1.  The  authority  of  the  Court  of  Common  Pleas  over  the  persons  and 
estates  of  lunatics,  is  derived  not  from  the  statutes  giving  equity  juris- 
diction to  the  Court,  but  from  the  sixth  section  of  the  fifth  article  of 
the  Constitution  of  the  Commonwealth.  In  re  Bttate  of  Samuel  Eck' 
eietfif  224. 

2.  At  law,  in  England,  actions  could  be  maintained  against  lunatics,  and 
neither  the  insanity  of  a  defendant  at  the  time  of  his  arrest,  nor  its 
occurrence  subsequent,  gave  any  exemption  from  civil  detainer.    Ibid. 

3.  In  England,  Chancery  possessed  but  a  qualified  jurisdiction  over  the 
property  of  lunatics.    Und. 

4.  Under  our  Act,  if  the  personal  estate  is  not  sufficient  for  the  mainte- 
nance and  payment  of  the  debts  of  a  lunatic,  the  Court  is  authorized 
to  make,  on  the  petition  of  the  committee,  an  order  for  the  sale  or 
mortgage  of  such  parts  of  his  real  estate  as  shall  be  deemed  expe- 
dient.   Ibid, 

6.  All  the  assets,  equitable  and  legal,  of  a  lunatic,  are  in  the  first  in- 
stance applicable  to  the  payment  of  his  just  debts,  and  any  creditor 
whose  demand  is  disputed  may  litigate  it  at  law,  after  due  notice  to 
the  committee  of  the  estate.    Ibid, 

6.  It  is  not  competent  for  any  creditor  of  a  defendant,  found  lunatic  by 
due  course  of  law,  to  issue  and  levy  an  execution  on  his  personal  pro- 
perty in  the  hands  of  the  Committee  appointed  by  the  Court.    Ibid. 

*I.  The  sole  remedy  of  such  creditor  against  the  personal  estate  of  a 
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lunatic,  in  order  to  obtain  payment  of  his  debt,  is  an  application 
to  the  Court,  who  will  require  the  committee  to  raise  the  necessary 
funds  from  the  lunatic's  estate  for  this  purpose. '  In  re  JSttate  of  Samuel 
Eektteifij  224. 

8.  A  suit  brought  against  a  lunatic,  and  prosecuted  honA  fide,  under  the 
provisions  of  the  Act  of  Assembly  of  this  State,  will  be  conclusive  as 
to  the  amount  and  merit  of  the  plaintiff's  demand.    Ibid, 

9.  An  injunction  will  be  granted  to  restrain  a  creditor,  who  issues  an 
execution  and  levies  on  personal  property  in  the  hands  of  the  com- 
mittee of  a  lunatic.    Ibid. 

MARRIAGE. — See  Husband  axd  Win,  3. 

NEW  TRIAL. 

1.  A  defendant,  however  criminal  his  conduct  may  have  been,  has  a  right 
to  be  tried  according  to  law,  and  if  error  has  been  committed  by  the 
judge  before  whom  he  has  been  tried,  he  has  a  right  to  have  that  error 
corrected.     Comwonwealth  v.  McEwen^  140. 

2.  If  the  error  of  the  Court  was  of  such  a  marked  character,  as  accord- 
ing to  settled  law  to  vitiate  the  proceeding,  his  criminality  is  of  no 
consequence,  and  he  cannot  be  denied  a  new  trial.    Ibid, 

3.  A  new  trial  will  not  be  granted,  because  the  judge  who  tried  the  case 
erroneously  rejected  evidence  offered  by  the  defendant,  where  it  is  of 
such  a  character  as  that  it  ought  not,  if  received,  to  have  produced  a 
different  verdict.     CommonweaUh  v.  Irwin^  344. 

NUISANCE. 

Where  works  were  erected  on  the  waters  of  a  stream  in  Centre  county, 
which  corrupted  the  waters  in  an  adjoining  county,  held,  the  indict- 
ment could  be  sustained  in  Centre  county.  Commonwealth  v.  Lyonty  497. 

PARDON.— See  Criminal  Law,  6. 

PARENT  AND  CHILD. 

1.  The  rights  of  the  parent  in  defence  of  his  child,  do  not  justify  the  con- 
duct of  a  father,  in  threatening  a  minister  of  the  gospel  with  personal 
injury,  who  had  administered  the  ordinance  of  baptism  by  immersion 
to  his  minor  daughter,  duriUg  his  absence,  and  contrary  to  his  known 
and  positive  commands.     Commonwealth  v.  William  Armatrong  146. 

2.  The  Court  having  required  the  defendant  to  give  surety  to  keep  the 
peace,  imposed  the  costs  upon  the  prosecutor,  because  he  had  pro- 
voked the  wrongful  acts  complained  of,  by  interfering  with  the, lawful 
authority  of  the  father  over  his  minor  child.    Ibid. 

3.  The  father  being  charged  with  the  obligation  of  maintenance  and 
education,  cannot  perform  these  duties  without  the  authority  to  com- 
mand and  enfore  obedience.    Ibid. 

4.  The  term  education  comprehends  a  proper  attention  to  the  moral  and 
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religiom  ■entimenU  of  a  child,  uid  it  is  the  undoubted  right  of  a 
father  to  designate  such  teachers  in  morals  and  reli^oni  as  he  shall 
deem  best  fitted  to  give  correct  instmction  to  his  child ;  and  no  teacher, 
either  in  religion  or  in  any  other  branch  of  education,  has  any  author- 
ity oyer  the  child  except  such  as  he  derives  from  his  parent  or  guardian. 
Commonwealth  t.  Armttrong^  146. 

5.  Though  a  father  may  not  compel  his  child  against  his  own  conric- 
tions  of  right  to  become  a  member  of  any  religious  denomination,  he 

*  may  lawfhlly  restrain  him  during  his  legal  infancy  from  violating  the 
religious  obligations  incurred  in  his  behalf.    Ibid, 

PARTNERSHIP. 

1.  In  a  suit  against  a  partnership,  if  a  partner  voluntarily  submits  to  be 
examined  oo  the  part  of  the  plaintiiT against  himself  and  his  copartners 
Jointly,  he  is  admissible  for  that  purpose,  and  the  rule  is  the  same 
in  contract  and  in  tort.     O'Brien  v.  Vantme^  210. 

2.  The  separate  property  of  one  partner  may  be  sold  under  an  execution 
against  the  partnership,  and  therefore  it  does  not  follow  that  the  pro- 
ceeds of  a  sale  or  an  execution  against  a  partnership,  must  necessarily 
be  regarded  as  produced  by  the  sale  of  partnership  effects.  Lowber  v. 
Rickardtorif  263.     (But  see  8  W.  A  S.  389.) 

3.  The  members  of  an  unincorporated  association  called  a  hose  company, 
whatever  may  be  their  relations  to  third  persons,  have  none  of  the 
features  of  a  partnership  among  themselves,  and  therefore  the  relief 
granted  to  partners  under  similar  circumstances,  is  inapplicable  to 
them.     Thomas  v.  EUmaker^  602. 

PATENT. 

A  patent  from  the  Commonwealth  is  conclusive  as  to  its  recitals,  as 
against  adverse  interests,  founded  on  improvement  rights,  arising  sub- 
sequently to  the  date  of  such  patent.    Rott  v.  Marcy^  206. 

PLEADING. 

1.  After  there  has  been  a  judgment  in  the  District  Court  for  a  plaintiff 
on  special  demurrer,  which  judgment  is  affirmed  in  the  Supreme  Court, 
it  is  too  late  for  the  defendant  to  amend  the  error  on  which  the  judg- 
ment went.     Murphy  v.  Richards^  330. 

2.  Where  there  are  several  pleas  and  issues  on  some,  and  judgment  for 
want  of  answers  to  others,  a  writ  of  inquiry  will  be  set  aside.  Nathan* 
V.  Meredithf  360. 

3.  A  special  demurrer  is  no  admission  of  a  fact  not  pleaded  in  a  formal 
and  sufficient  manner,  and  a  party  may  on  the  argument,  not  only  take 
advantage  of  the  faults  specified  in  his  demurrer,  but  also  of  such  ob- 
jections in  substance  as  do  not  require  to  be  particularly  set  down. 
ISthsr^i  ExeeutOTi  v.  Xetvif,  423. 
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1.  A  power  to  sell  within  a  limited  period,  when  it  is  coupled  with  or  is 
in  the  nature  of  a  trust,  maj  be  executed  after  the  lapse  of  the  period 
prescribed.     Wellt  v.  Sloyer^  616. 

2.  Such  a  power  is  imperative,  and  not  discretionary  only,  in  the  execu- 
tor ;  and  if  he  reAise  or  neglect  to  execute  it,  equity  will  carry  the 
trust  into  execution.    Ibid. 

3.  A  direction  in  a  last  will  to  sell  lands  and  distribute  the  proceeds,  in 
certain  proportions  among  the  children  of  the  testator,  is  a  power 
coupled  with  a  trust.    Ibid, 

PRACTICE.— See  Affidavit  of  Defence,  2,  4;  Bail,  2;  Court  Martial,  1,2,3. 

1.  A.  signed  an  instrument  beginning  with  these  words :  ''  For  valuable 
consideration  I  hereby  guarantee  the  prompt  payment  of,"  &c.,  setting 
out  a  description  of  certain  notes  drawn  by  B.  in  favor  of  0.  and  con- 
cluding with  these  words ;  '<  and  I  hereby  obligate  myself  as  firmly  for 
the  prompt  payment  thereof  as  if  I  had  signed  the  same."  Held,  that 
this  was  an  absolute  undertaking,  on  which  A.  might  be  sued  imme- 
diately on  default  of  B.  to  pay  the  note  at  maturity,  without  first  pro- 
ceeding against  B.     Blackburne  v.  Boker^  15. 

2.  The  second  section  of  the  Act  of  14th  of  April,  1838,^relating  to  the 
commencement  of  actions,  revived  the  Act  of  20th  of  March,  1725, 
which  exempted  freeholders  in  certain  cases  from  arrest.  Lynd  v. 
Biggs,  18. 

3.  In  an  action  against  the  surety  in  an  insolvent  bond  an  affidavit  of 
defence,  stating  that  the  debtor  had  made  application  to  the  Court  of 
Common  Pleas  at  the  next  term  after  filing  the  bond,  that  he  had  ap- 
peared on  the  day  appointed  for  hearing,  had  been  bound  over,  and 
was  now  attending  in  the  Court  of  General  Sessions  for  trial  for  fraudu- 
lent insolvency,  was  ruled  to  be  sufficient.    Paul  v.  Fitch,  23. 

4.  A  failure  to  obtain  a  discharge  at  the  next  term  is  not  a  forfeiture  of 
the  bond,  and  the  condition  would  be  saved  by  surrendering  the  prin- 
cipal on  execution  upon  the  expiration  of  his  imprisonment  for  fraudu- 
lent insolvency.    Ibid, 

5.  The  Court  may,  in  their  discretion,  compel  a  party  to  name  the  wit- 
nesses to  be  examined  on  a  commission,  if  the  circumstances  of  the 
case  require  it.    Leggett  v.  Auttin,  310.  ^ 

6.  Under  the  Act  of  February  27th,  1798,  the  Court  have  power  to  compel 
executors  to  produce  books  upon  the  trial  of  a  cause.  Kuhn  et  al.  v. 
Elmaker*9  Extcutors,  318. 

7.  Where  there  are  several  pleas  and  issues  on  some,  and  judgment  for 
want  of  answer  to  others,  a  writ  of  inquiry  will  be  set  aside.  Nathant 
V.  Meredith,  360. 

8.  On  an  application  of  other  Creditors,  the  Court  will  open  a  judgment 
against  an  executor  on  a  sealed  note  of  a  testator  twenty  years 
old,  on  the  allegation  of  fraud  and  collusion  between  the  judgment 
creditor  and  the  executor,  without  requiring  the  parties  to  enter 

VOL.  I.— 36  (561) 


INDEX. 

RBAL  AND  PERSONAL  ESTATE— «ofi^m«e<f. 

this  election  must  be  nnequiyocally  indicated,  and  where  there  are 
Beyeral  interested  in  the  subject-matter,  aU  must  agree  to  elect. 
Therefore,  a  deed  from  one  of  the  legatees  of  the  proceeds  of  land, 
directed  to  be  sold,  purporting  to  conrej  an  estate  in  the  land,  cannot 
operate  to  establish  an  election.     Wells  y.  Slayer ^  616. 

7.  Nor  will  this,  in  connection  with  other  subsequent  deeds  executed  bj 
the  executors  as  such,  and  by  them  and  others  as  legatees,  reciting  the 
will  containing  the  power  to  sell  and  the  first  deed,  so  operate.  On 
the  contrary,  the  latter  deeds  are  to  be  taken  as  an  execution  of  the 
power.    Ibid, 

8.  A  general  recital  in  a  deed  cannot  amount  to  an  estoppel  against  the 
grantor  and  his  priyies.  To  operate  as  such,  it  must  be  particular  and 
certain.  Therefore  a  recital  in  the  deed  made  by  the  executors  and 
others  to  E.,  that  one  of  the  legatees  had  conveyed  his  estate  in  the 
premises  to  M.,  will  not  estop  E.  from  denying  that  M.  took  any  estate 
whatever  in  the  premises.    Ibid. 

9.  A  power  to  sell  within  a  limited  period,  when  it  is  coupled  with  or  is 
in  the  nature  of  a  trust,  may  be  executed  after  the  lapse  of  the  period 
prescribed.    Ibid. 

10.  Such  a  power  is  imperative,  and  not  discretionary  only,  in  the 
executor ;  and  if  he  refuse  or  neglect  to  execute  it,  equity  will  carry 
the  trust  into  execution.     Ibid. 

11.  A  direction  in  a  last  will  to  sell  lands  and  distribute  the  proceeds,  in 
certain  proportions  among  the  children  of  the  testator,  is  a  power 
coupled  with  a  trust.    Ibid. 

REOOONISANGB. 

A  recognisance  was  held  a  substantial  compliance  with  the  Act  of  As- 
sembly,  and  therefore  good,  which  was  '*apon  condition  that  the 
plaintiff  in  error  prosecute  his  writ  of  error  with  effect,  and  if  judgment 
be  affirmed,  that  he  satisfy  and  pay  the  debt,  damages,  and  cost«  reco- 
vered, together  yfith  such  costs  as  shall  be  awarded  by  occasion  of 
delay  of  execution."    Smith  v.  Ftiultr,  386. 

RENT. — See  Govimavt,  1, 2, 3,  6,  6 ;  Exxoutioh,  8, 16 ;  Lahdlord  and  Tbiulxt, 
1,  2,  3,  4,  5. 

SEDUCTION.— See  Bahkbupt,  22. 

SET  OFF. 

Tenant  may  set  up  breach  of  contract  by  landlord  by  way  of  set  off.  i>«- 
puy  V.  Silver^  386. 

SUBROGATION  .—See  Dbbtob  and  Grbditob,  2. 

The  indorser  has  a  right  to  the  judgment  against  the  maker  of  a  note 
and  to  the  benefit  of  the  recognisance  for  stay  entered  upon  it.  Shaw 
V.  M^CUllan^  384. 
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SUNDAY. 

An  action  on  the  case  will  not  lie  for  the  Immoderate  driving  of  a  horse 
hired  on  Sunday.    BerrUl  v.  CHhbi^  313. 

TAXES. 

1.  It  is  not  necessary,  in  order  that  taxes  assessed  upon  real  estate  in  the 
city  of  Philadelphia  should  become  a  lien  under  the  Act  of  3d  February, 
1824,  that  the  collector  should  distrain  the  personal  property  upon  the 
premises  before  filing  the  schedule  and  affidavit  required  by  that  actr 
although  there  is  in  the  knowledge  of  such  collector  an  adequate  dis- 
tress on  the  premises.    Parker  v.  Barnes ^  416. 

2.  It  is  sufficient  that  notice  in  accordance  with  the  provisions  contained 
in  third  section  of  said  act,  be  duly  served,  and  an  affidavit  of  such 
service  filed.    Ibid, 

3.  A  collector  of  taxes,  after  registering  the  taxes  against  certain  pro- 
perty as  unpaid,  made'  a  distress  of  certain  goods  belonging  to  a  tenant 
of  part  of  the  real  estate  charged  with  the  tax,  and  subsequently,  and 
at  the  instance  of  the  owner  of  the  fee,  stayed  proceedings  on  the  dis- 
tress :  Held,  that  the  stay  was  a  waiver  of  the  lien  on  the  real  estate, 
so  far  as  third  persons  interested  as  incumbrancers  on  the  same  estate 
were  concerned.    Ibid. 

TROVER. 

1.  In  an  action  of  trover,  after  the  testimony  and  argument  of  counsel 
have  been  heard  by  the  jury  and  before  the  judge  has  delivered  his 
charge,  it  is  too  late  for  the  defendant  to  tender  the  article  which  is 
the  subject  of  the  action,  in  mitigation  of  damages.  Tracey  v.  Good^ 
472. 

2.  It  seems  that  the  proper  course  in  such  case  is,  for  the  defendant 
to  make  application  to  the  court,  at  some  convenient  stage  of  the 
cause,  to  have  proceedings  stayed  upon  delivery  of  the  article  and  pay- 
ment of  costs.     Ibid. 

3.  Where  the  property  is  in  the  same  plight,  and  there  is  no  ground  of 
controversy  in  regard  to  the  value,  the  court  may  stay  proceedings  on 
defendants  paying  costs  and  delivering  the  article.    Ibid. 

4.  Even  after  delivery  of  the  article,  the  plaintiff  will  still  be  at  liberty  to 
proceed  for  any  excess  of  damages  beyond  its  value.    Ibid. 

6.  It  is  too  late  for  either  party  to  suggest  new  matter  for  the  consider- 
ation of  the  jury,  after  both  parties  have  been  AiUy  heard  by  testimony 
and  argument.    Ibid. 

VENDOR  AND  VENDEE.— See  Ljlhds,  1,  2,  3,  4,  5,  6. 

WRITS. 

The  form  of  writ  devised  by  the  Court  and  issued  under  the  provisions 
of  the  sixth  section  of  the  Act  of  16th  of  April,  1834.  HewBon  v.  JBum- 
tinfftan  Distriet,  322. 
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into  a  stipulation  not  to  take  advantage  of  lapse  of  time.    N<iffle  v. 
Oroffj  366. 

9.  A  defendant  in  an  action  agrainst  him  as  the  endorser  of  a  promissorj 
note,  set  forth  that  the  note  was  an  accommodation  note  and  had  been 
discounted  bj  a  bank,  that  before  and  since  its  endorsement  which 
was  without  consideration,  it  had  been  understood  by  him  and  an 
officer  of  said  bank,  that  he  should  not  be  held  liable  upon  the  note, 
and  that  it  was  onlj  in  compliance  with  a  rule  of  said  bank  which 
required  two  names  on  all  paper  offered  for  discount :  Held  to  be  a 
sufficient  affidavit  of  defence.     RockhUl  y.  Moore,  392. 

10.  The  labor  of  authors  is  not  a  proper  subject  of  book  entries,  and  a 
copj  of  an  account  purporting  to  be  copies  of  book  entries  of  items  of 
literary  composition,  is  not  an  account  upon  which  a  plainti£r  could 
obtain  judgment  for  want  of  an  affidavit  of  defence  under  the  2d  sec- 
tion of  Act  of  March  28th,  1835.     ffirtt  t.  Clarke,  398. 

11.  Qumre,  whether  an  affidavit  of  defence,  sworn  to  before  an  alderman 
or  justice,  is  sufficient.    Ibid. 

12.  To  entitle  a  plaintliT  to  judgment  upon  two  returns  of  nihU  habet,  on 
the  ^[uarto  die  pott,  the  second  tei.fa.  must  have  issued  ten  days  before 
the  return  daj.    Laws  v.  MDanel,  421. 

13.  Under  the  Act  29th  March,  1832,  which  regulates  the  distribution  of 
a  feme  covert's  interest  in  the  proceeds  of  real  estate  disposed  of  by 
order  of  Orphans'  Court  under  proceedings  in  partition ;  in  order  to 
devest  the  wife's  title  to  the  money,  the  declaration,  acknowledgment 
and  certificate  must  be  filed  before  her  death.  Commonwealth  v. 
ReesoTf  446. 

14.  Although  in  general  the  costs  of  an  audit  are  to  be  paid  out  of  the  j 
fund  in  Court,  yet  with  respect  to  executors  and  others  acting  in  a 
representative  capacity,  if  they  have  been  guilty  of  fraud  or  miscon- 
duct, the  costs  will  be  put  upon  them,  and  not  upon  the  trust  ftind. 
In  re  ffarUm't  Ettate,  451. 

15.  Upon  exceptions  to  an  auditor's  report,  no  evidence  will  be  admitted 
in  support  of  the  same,  but  what  was  laid  before  the  auditor.  But 
this  rule  is  subject  to  exceptions  similar  to  those  which  prevail  on 
motions  for  new  trials.    Ibid. 

16.  To  prevent  surprise  and  injustice,  a  rehearing  before  an  auditor  will 
be  granted  upon  proper  application  made.    Ibid. 

17.  In  an  action  of  trover,  after  the  testimony  and  argument  of  counsel 
have  been  heard  by  the  jury,  and  before  the  judge  has  delivered  his 
charge,  it  is  too  late  for  the  defendant  to  tender  the  article  which  is 
the  subject  of  the  action,  in  mitigation  of  damages.  Tracey  v.  Good^ 
472. 

18.  It  seems  that  the  proper  course  in  such  case  is,  for  the  defendant  to 

make  application  to  the  Court,  at  some  convenient  stage  of  the  cause, 

to  have  proceedings  stayed  upon  delivery  of  the  article  and  payment 

of  costs.    Ibid, 
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19.  Where  the  property  is  in  the  same  plight,  and  there  is  no  groand  of 
controTerBj  in  regard  to  the  value,  the  Court  maj  stay  proceedings  on 
defendants  paying  costs  and  delirering  the  article.  Trtieey  y,  Ooodj  472. 

20.  Bven  after  delivery  of  the  article,  the  plaintiff  will  still  be  at  liberty 
to  proceed  for  any  excess  of  damages  beyond  its  value.    Ibid. 

21.  It  is  too  late  for  either  party  to  suggest  new  matter  for  the  considera- 
tion of  the  jury,  after  both  parties  have  been  fully  heard  by  testimony 
and  argument.    Ibid, 

PRIVILEGE. 

1.  A  petitioner  is  privileged  from  arrest  on  civil  process  pending  the 
proceedings  on  his  petition  to  be  declared  a  bankrupt.  United  Statet 
V.  Dobbins y  5. 

2.  The  State  Courts  will  not  discharge  from  custody  of  the  sheriff  a  de- 
fendant arrested  under  a  capias  ad  eatisfaeiendwn^  who  had  been  decreed 
a  bankrupt,  but  who  has  not  received  his  final  discharge.  ShuUe  v. 
Fleiacher^  7. 

3.  The  protection  from  arrest  given  to  suitors,  extends  to  petitioners  for 
the  Bankrupt  Act.  The  privilege  is  regarded  liberally ;  but  the  facts 
necessary  to  make  out  a  case  for  protection,  must  be  proved  otherwise 
than  by  the  oath  of  the  party  who  claims  it.    Ex  parte  Mifflin^  29. 

4.  A  debtor  whose  petition  in  bankruptcy  is  pending  in  the  United  States 
Court,  cannot  be  arrested  under  a  warrant  under  the  3d  section  pf  the 
Act  of  July  12,  1842.     Chan  v.  Chan^  252. 

RAILROADS.— See  Cobpobatiokb. 

REAL  AND  PERSONAL  ESTATE. 

1.  Land  directed  to  be  sold  and  converted  into  money  will,  in  equity,  be 
treated  as  money,  and  vice  versa.     Wells  v.  Sloyer^  516. 

2.  Since  the  Act  of  31st  of  March,  1792,  a  mere  direction  in  a  will  to 
executors  or  other  trustees  to  sell  and  convey  land,  breaks  the  descent 
and  vests  the  legal  estate  in  the  trustees,  and  in  such  case  no  interest 
in  the  land  devised  to  be  sold  passes  to  the  persons  among  whom  the 
proceeds  are  to  be  distributed.    Ibid, 

3.  A  purchaser  from  one  of  these  can,  under  the  conveyance  of  his 
interest,  claim  nothing  more  than  the  share  of  the  grantor  in  the  pro- 
ceeds of  the  sale  when  made,  and  not  an  estate  in  the  land.    Ibid, 

4.  And  before  the  Act  of  1792,  where  the  power  was  coupled  with  an 
interest,  the  legal  estate  vested  in  the  executor.    Ibid. 

5.  But  where  the  exercise  of  the  power  to  sell  depends  on  a  contingency 
which  may  or  may  not  happen,  the  legal  estate  descends  to  the  heirs 
at  law  in  the  meantime.    Ibid. 

6.  Where  the  whole  beneficial  interest  in  land  or  money  directed  to  be 
converted  belongs  to  the  person  for  whose  use  it  is  given,  equity  will 
permit  him  to  take  his  interest  in  money  or  land,  at  his  election.    But 
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this  election  must  be  unequivocally  indicated,  and  where  there  are 
Beveral  interested  in  the  subject-matter,  all  must  agree  to  elect. 
Therefore,  a  deed  from  one  of  the  legatees  of  the  proceeds  of  land, 
directed  to  be  sold,  purporting  to  conrej  an  estate  in  the  land,  cannot 
operate  to  establish  an  election.     Wellt  r.  Sloyer^  616. 

7.  Nor  will  this,  in  connection  with  other  subsequent  deeds  executed  \>j 
the  executors  as  such,  and  by  them  and  others  as  legatees,  reciting  the 
will  containing  the  power  to  sell  and  the  first  deed,  so  operate.  On 
the  contrary,  the  latter  deeds  are  to  be  taken  as  an  execution  of  the 
power.    Ibid. 

8.  A  general  recital  in  a  deed  cannot  amount  to  an  estoppel  against  the 
grantor  and  his  priyies.  To  operate  as  such,  it  must  be  particular  and 
certain.  Therefore  a  recital  in  the  deed  made  by  the  executors  and 
others  to  E.,  that  one  of  the  legatees  had  conveyed  his  estate  in  the 
premises  to  M.,  will  not  estop  E.  from  denying  that  M.  took  any  estate 
whatever  in  the  premises.    Ibid, 

9.  A  power  to  sell  within  a  limited  period,  when  it  is  coupled  with  or  is 
in  the  nature  of  a  trust,  may  be  executed  after  the  lapse  of  the  period 
prescribed.    Ibid. 

10.  Such  a  power  is  imperative,  and  not  discretionary  only,  in  the 
executor ;  and  if  he  refuse  or  neglect  to  execute  it,  equity  will  carry 
the  trust  into  execution.    Ibid, 

11.  A  direction  in  a  last  will  to  sell  lands  and  distribute  the  proceeds,  in 
certain  proportions  among  the  children  of  the  testator,  is  a  power 
coupled  with  a  trust.    Ibid, 

REGOGNISANOE. 

Jl  recognisance  was  held  a  substantial  compliance  with  the  Act  of  As- 
sembly, and  therefore  good,  which  was  ''upon  condition  that  the 
plaintiff  in  error  prosecute  his  writ  of  error  with  effect,  and  if  judgment 
be  affirmed,  that  he  satisfy  and  pay  the  debt,  damages,  and  costs  reco- 
vered, together  with  such  costs  as  shall  be  awarded  by  occasion  of 
delay  of  execution.''    Smith  v.  Winder,  386. 

RENT. — See  Govivavt,  1, 2, 3,  6, 6  j  Exioutioh,  8, 16 ;  Lahdloed  and  Tbhant, 
1,  2,  3,  4,  6. 

SEDUCTION.— See  Bakkbupt,  22. 

SET  OFF. 

Tenant  may  set  up  breach  of  contract  by  landlord  by  way  of  set  off.  Dt" 
pvy  V.  SiheTf  386. 

SUBROGATION  .—See  Dibtor  and  Griditor,  2. 

The  indorser  has  a  right  to  the  judgment  against  the  maker  of  a  note 
and  to  the  benefit  of  the  recognisance  for  stay  entered  upon  it.  Shaw 
V.  IPCUUany  384. 
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SUNDAY. 

An  action  on  the  case  will  not  lie  for  the  Immoderate  driving  of  a  horse 
hired  on  Sunday.    Berrill  y.  Gibhs^  313. 

TAXES. 

1.  It  is  not  necessary,  in  order  that  taxes  assessed  upon  real  estate  in  the 
city  of  Philadelphia  should  become  a  lien  under  the  Act  of  3d  February, 
1824,  that  the  collector  should  distrain  the  personal  property  upon  the 
premises  before  filing  the  schedule  and  affidavit  required  by  that  aet» 
although  there  is  in  the  knowledge  of  such  collector  an  adequate  dis- 
tress on  the  premises.     Parker  y.  Bametj  416. 

2.  It  is  sufficient  that  notice  in  accordance  with  the  provisions  contained 
in  third  section  of  said  act,  be  duly  served,  and  an  affidavit  of  such 
service  filed.    Ibid, 

3.  A  collector  of  taxes,  after  registering  the  taxes  against  certain  pro- 
perty as  unpaid,  made'  a  distress  of  certain  goods  belonging  to  a  tenant 
of  part  of  the  real  estate  charged  with  the  tax,  and  subsequently,  and 
at  the  instance  of  the  owner  of  the  fee,  stayed  proceedings  on  the  dis- 
tress :  Held,  that  the  stay  was  a  waiver  of  the  lien  on  the  real  estate, 
so  far  as  third  persons  interested  as  incumbrancers  on  the  same  estate 
were  concerned.    Ibid. 

TROVER. 

1.  In  an  action  of  trover,  after  the  testimony  and  argument  of  counsel 
have  been  heard  by  the  jury  and  before  the  judge  has  delivered  his 
charge,  it  is  too  late  for  the  defendant  to  tender  the  article  which  is 
the  subject  of  the  action,  in  mitigation  of  damages.  Traeey  v.  Good, 
472. 

2.  It  seems  that  the  proper  course  in  such  case  is,  for  the  defendant 
to  make  application  to  the  court,  at  some  convenient  stage  of  the 
cause,  to  have  proceedings  stayed  upon  delivery  of  the  article  and  pay- 
ment of  costs.     Ibid, 

3.  Where  the  property  is  in  the  same  plight,  and  there  is  no  ground  of 
controversy  in  regard  to  the  value,  the  court  may  stay  proceedings  on 
defendants  paying  costs  and  delivering  the  article.    Ibid, 

4.  Even  after  delivery  of  the  article,  the  plaintiff  will  still  be  at  liberty  to 
proceed  for  any  excess  of  damages  beyond  its  value.    Ibid. 

5.  It  is  too  late  for  either  party  to  suggest  new  matter  for  the  consider- 
ation of  the  jury,  after  both  parties  have  been  fully  heard  by  testimony 
and  argument.    Ibid, 

VENDOR  AND  VENDEE.— See  Lands,  1,  2, 3,  4,  5,  6. 

WRITS. 

The  form  of  writ  devised  by  the  Court  and  issued  under  the  provisions 
of  the  sixth  section  of  the  Act  of  15th  of  April,  1834.  ffewton  v.  JEm- 
nngton  District,  322. 
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